II.
MODIFICATION OF ALIMONY

A.
WHICH ALIMONY AWARDS CAN BE MODIFIED AND WHEN CAN THE AWARDS BE MODIFIED?


Alimony in Futuro


Alimony in futuro is modifiable upon a showing of a “substantial and material change of circumstances.”  T.C.A. § 36-5-101(a)(1) [now § 36-5-121(f)(2)(A)].  Wright v. Quillen, 83 S.W.3d 768, 772 (Tenn. App. MS 2002), appeal denied.  The party seeking relief on the grounds of a substantial and material change in circumstances has the burden of proving such changed circumstances warranting an increase or decrease in the amount of the alimony obligation. Seal v. Seal, 802 S.W.2d 617, 620 (Tenn.Ct.App.1990).  In Bogan v. Bogan, 60 S.W.3d 721 (Tenn. 2001), the Supreme Court stated: 

[A] change in circumstances is considered to be "material" when the change (1) "occurred since the entry of the divorce decree ordering the payment of alimony." Watters v. Watters, 22 S.W.3d 817, 821 (Tenn.Ct.App.1999), and (2) was not "anticipated or [within] the contemplation of the parties at the time they entered into

the property settlement agreement."  

Furthermore, a change in circumstances is considered to be "substantial" when it significantly affects either the obligor's ability to pay or the obligee's need for support. Bogan v. Bogan, 60 S.W.3d 721, 728 (Tenn.2001). 

1. 
A court may not modify an alimony in futuro obligation which, by the terms of the parties’ agreement, has already terminated.


A petition to modify an award of alimony in futuro must be filed prior to termination of the award of alimony by any of the contingencies upon which the award is based.  Waddey v. Waddey, 6 S.W.3d 230 (Tenn. 1999) (“We hold that a trial court’s ability to modify an award of alimony in futuro terminates upon the occurrence of a contingency when the award ceases to exist.” Id. at 234.)  In Waddey, the parties agreed to alimony in futuro of $1,000/month until the death or remarriage of the wife, or March 1, 1996, “whichever event shall first occur.”  Id. at 231.  The wife filed to modify the award on March 29, 1996, which was after the occurrence of one of the contingencies listed in the agreement that caused the alimony obligation to terminate, thus depriving the court of jurisdiction to modify.


2. 
Proof of a Third Party Residing with an Alimony in Futuro Recipient Raises a  Presumption in Favor of Modification.


T.C.A. § 36-5-121 (f)(2)(B) provides a rebutable presumption in all cases involving alimony in futuro, where the alimony recipient lives with a third person, either that:

 (i) The third person is contributing to the support of the alimony recipient and the alimony recipient therefore does not need the amount of support previously awarded, and the court therefore should suspend all or part of the alimony obligation of the former spouse; or

 (ii) The third person is receiving support from the alimony recipient and the alimony recipient therefore does not need the amount of alimony previously awarded and the court therefore should suspend all or part of the alimony obligation of the former spouse.


“Such cohabitation does not automatically end the right of the recipient to receive periodic or in futuro alimony.” Wright v. Quillen, 83 S.W.3d 768, 775 (Tenn. App. MS 2002), appeal denied, citing Isbell v. Isbell, 816 S.W.2d 735, 738 (Tenn.1991) (emphasis added). “However, it raises a presumption that the alimony as previously ordered is no longer needed, and shifts the burden of proof to the recipient to show a continued need.” Id., citing  Azbill v. Azbill, 661 S.W.2d 682, 686 (Tenn. Ct. App. 1983).


The trial court found that Mr. Quillen's cohabitation with Ms. Evans did not constitute a substantial and material change in circumstances which was unanticipated by the parties at the time of the divorce. The appellate court, however, stated that “whether some future cohabitation could have been anticipated by the parties … is not determinative. Rather, once cohabitation was proved, the burden shifted to [the recipient] to rebut the presumption that he was neither being supported by nor supporting [the third party], and to demonstrate that he still needs alimony.” Wright at 775.


Rehabilitative Alimony


Rehabilitative alimony remains “in the court's control for the duration of such award, and may be increased , decreased, terminated, extended, or otherwise modified, upon a showing of substantial and material change in circumstances…. The recipient of the support and maintenance shall have the burden of proving that all reasonable efforts at rehabilitation have been made and have been unsuccessful.”  T.C.A. § 36-5-121(e)(2).


In Perry v. Perry, the Supreme Court held that the statutory standard of “a substantial and material change of circumstances” applied even when the trial court specifically designated the rehabilitative award as temporary for a two year period and ordered the parties to return to court before the end of that two year period.  Perry v. Perry, 114 S.W.3d 465, 468 (Tenn. 2003).


T.C.A. § 36-5-101(d)(2) was passed in 1993 (now T.C.A. § 36-5-121(e)(2)).  Pre-1993 awards of rehabilitative alimony were considered to be non-modifiable if the alimony was “established for a definite duration and a definite amount and not specifically subject to conditions” and were not subject to the statute if the recipient had a vested right at the time of the passage of the statute.  Bryan v. Leach, 85 S.W.3d 136, 145, 147 (Tenn. App. MS 2001).


Where [pre-1993] rehabilitative support is awarded, it may be made subject to conditions imposed by the court or agreed to by the parties. But where the rehabilitative award has been made for a fixed amount, the award must be considered non-modifiable, even if it is to be paid in installments and not in a lump sum.  Bryan at 147.


“If a dependent spouse does not satisfactorily strive for self sufficiency, the Court may withdraw part or all of the support allocated to finance rehabilitation.”  Loria v. Loria, 952 S.W.2d 836, 838 (Tenn. App. MS 1997).


On the other hand, if the spouse is not able to become rehabilitated, despite reasonable efforts to do so, the court may modify the rehabilitative award, where doing so may lead to rehabilitation, such as where the recipient is not able to complete an educational program in the time allowed, due to illness, but may be able to do so with additional rehabilitative alimony.  On the other hand, if rehabilitation is not feasible, the court may order in futuro support, instead. 


The provisions of T.C.A. § 36-5-121(f)(2)(B)which provide for a rebuttable presumption in all cases involving alimony in futuro, where the alimony recipient lives with a third person, were held not applicable to awards of rehabilitative alimony in Bryan v. Leach, 85 S.W.3d 136 (Tenn. App. MS 2001):

By its terms, this statute applies only where (1) in futuro alimony has been previously awarded, and (2) where modification by the court of the previous award is available. Because we have determined that the alimony award in this case was not "in futuro " this provision does not apply. Id. at 144, n.5.


Alimony in Solido


“Final awards of alimony in solido are not modifiable,” Burlew v. Burlew, 40 S.W.3d 465, 471 (Tenn. 2001); Day v. Day, 931 S.W.2d 936, 939 (Tenn.Ct.App.1996) “except by agreement of the parties only.” T.C.A. § 36-5-121(h)(2).

If the court finds, however, that payments designated by the parties in an MDA as alimony in solido are really child support, the portion of payments determined to be child support may be modified.  Chadwell v. Chadwell, No. M1999-00675-COA-R3-CV, 2000 WL 688715, (Tenn. App. MS, May 30, 2000, perm. to appeal not sought).(“We recognize that alimony in solido is not modifiable. Day v. Day, 931 S.W.2d 936, 939 (Tenn.Ct.App.1996); Brewer v. Brewer, 869 S.W.2d 928, 935 (Tenn.Ct.App.1993). We do not view our decree in this case as a modification of the alimony portion of the ‘transitional alimony’ award. We are merely excising from that award the portion that was intended to serve as child support.”) 


Transitional alimony


Transitional alimony shall be nonmodifiable unless:

(A) The parties otherwise agree in an agreement incorporated into the initial decree of divorce or legal separation, or order of protection;

(B) The court otherwise orders in the initial decree of divorce, legal separation or order of protection; or

(C) The alimony recipient lives with a third person, in which case a rebuttable presumption is raised that:

(i) The third person is contributing to the support of the alimony recipient and the alimony recipient does not need the amount of support previously awarded, and the court should suspend all or part of the alimony obligation of the former spouse; or

(ii) The third person is receiving support from the alimony recipient and the alimony recipient does not need the amount of alimony previously awarded and the court should suspend all or part of the alimony obligation of the former spouse. T.C.A. § 36-5-121(g)(2). 

Divorce Decree Silent as to Alimony


If the decree is silent on the issue of alimony, and the issue is not reserved by the court, the dependent spouse is foreclosed from seeking a modification thereafter, to award support.  As the court held in Vaccarella v. Vaccarella, “as no alimony was awarded to Wife in the MDA, the issue of alimony is not modifiable.” 49 S.W.3d 307, 316-17 (Tenn. App. MS 2001) appeal denied. 


B.
WHAT CONSTITUTES A SUBSTANTIAL AND MATERIAL CHANGE OF CIRCUMSTANCES?


Generally


The party seeking a modification must first establish that both a substantial and a material change of circumstances has occurred and then must prove that he or she is entitled to the modification, based upon the same factors that are relevant to an initial award of alimony.  T.C.A. § 36-5-121(i).  Bogan v. Bogan, 60 S.W.3d 721,730 (Tenn. 2001; Wright v. Quillen, 835 S.W.3d 768, 773 (Tenn. App. MS 2002).


The claimed change of circumstances must relate either to a change in the recipient’s need or to the obligor’s ability to pay, and must be both material and substantial.  Bowman v. Bowman, 836 S.W.2d 563, 568 (Tenn. App. MS 1991). “The party seeking the modification has the burden of proving the substantial and material changes which justify it.”  Wright v. Quillen, 83 S.W.3d 768, 772 (Tenn. App. MS 2002), appeal denied.


“A change is considered substantial if it has a significant impact on either the recipient's need or the obligor's ability to pay.  A substantial and material change in circumstances does not automatically entitle the petitioner to a modification.”  Wright v. Quillen, 83 S.W.3d 768, 772-73 (Tenn. App. MS 2002), appeal denied (citations omitted).


“The change in circumstances must have occurred after the original award.  Such changes are not material if they were contemplated by the parties at the time of the divorce.”  Wright v. Quillen, 83 S.W.3d 768, 772 (Tenn. App. MS 2002), appeal denied (citations omitted).


If the parties anticipate a change in circumstances at the time of the divorce, however,  and agree that a modification petition may be brought, the petitioner may not have to show a substantial and material change of circumstances not contemplated at the time of the divorce.  Such was the case in Mimms v. Mimms, 234 S.W.3d 634, 637 (Tenn. App. ES 2007), and the court of appeals allowed the husband to seek a reduction in his rehabilitative alimony obligation without having to establish a substantial and material change of circumstances not contemplated at the time of the divorce.  In fact, the parties knew at the time of the divorce that the husband’s income would end in a few months and they agreed that, if warranted, he could petition for a modification.  The MDA provided that the parties would reevaluate their respective financial situtations in or around August of 2005, and adjust the rehabilitative alimony payments accordingly.

“Additionally, even where material and substantial changes exist, it is within the discretion of the trial court to determine whether a modification is warranted.”  Wright v. Quillen, 83 S.W.3d 768, 772 (Tenn. App. MS 2002), appeal denied.


“Once such changes are proved, the petitioning party must then demonstrate that a modification of the award is justified. The court should, where relevant, use the criteria provided by Tenn.Code.Ann. § 36-5-101(d) [now § 36-5-121(i)], the criteria on which an initial award is based, to determine whether a modification is warranted.”  Wright v. Quillen, 83 S.W.3d 768, 773 (Tenn. App. MS 2002), appeal denied (citations omitted).

C.
CASES ADDRESSING SUFFICIENCY OF PROOF OF CHANGED CIRCUMSTANCES


Obligor’s Increased Expenses


The obligor’s increased expenses do not constitute changed circumstances absent proof of the obligor’s inability to pay the ordered support.  Elliot v. Elliot, 825 S.W.2d 87, 92 (Tenn. App. WS 1991).


Obligor’s Decreased Income 


In Procter v. Proctor, the court found that the husband decrease in income was a substantial and material change in circumstance, stating:

Husband's income dropped substantially, from $ 65,000 a year at the time of the divorce to $ 29,000 a year at the time of the hearing on the petition for modification. This change, being more than a 50% decrease in his annual income, constitutes a substantial change because it impairs Husband's ability to pay the amount of alimony set at the time of the divorce. See Bogan, 60 S.W.3d at 728 (citing Bowman, 836 S.W.2d at 568 (holding that a change is substantial when it significantly affects the obligor's ability to pay)). The dramatic drop in his income is also material because it was not within the contemplation of the parties at the time of the divorce. See Bogan, 60 S.W.3d at 728 (citing Watters v. Watters, 22 S.W.3d at 821). Proctor v. Proctor, 2007 Tenn. App. LEXIS 565 (Tenn. Ct. App. 2007).

A finding of a substantial and material change of circumstance could not automatically entitle the obligor to a modification however.  “For Husband to be entitled to a modification of his alimony obligation, he must affirmatively establish that modification is justified based upon the relevant factors in Tenn. Code Ann. § 36-5-121(i). See Bogan, 60 S.W.3d at 730; Wright, 83 S.W.3d at 773.”  Proctor v. Proctor, 2007 Tenn. App. LEXIS 565, 12-13 (Tenn. Ct. App. 2007)

In reviewing the obligor’s financial obligations, which is included in the  statutory factors, the court may consider the economic benefits of contributions from a new spouse or other person residing with the obligor:

The obligor party's financial obligations are a statutory factor to be considered when setting or modifying alimony. n4 See Tenn. Code Ann. § 36-5-121(i)(1). Accordingly, although we have concluded the statutory presumption under Tenn. Code Ann. § 36-5-121(f)(2)(B) does not apply, we should consider whether Husband is directly or indirectly receiving an economic benefit that reduces his financial obligations, regardless of the fact the economic benefit comes from his new wife or another person with whom he resides.  Proctor v. Proctor, 2007 Tenn. App. LEXIS 565 (Tenn. Ct. App. 2007).

Recipient’s Increased Earnings or Improved Financial Position


An increase in a recipient’s income does not by itself justify an alimony modification pursuant to the court in Wright v. Quillen:

Nor is the increase in [recipient’s] income, in and of itself, sufficient to justify an alimony modification. Modification based on this increase is proper only where the initial alimony award was based on a presumption that the recipient would not continue to increase his/her income through the pursuit of his/her career. Whether such an increase in income constitutes a substantial and material change is a question of whether it was "sufficiently foreseeable.”   Wright v. Quillen, 83 S.W.3d 768, 774 (Tenn. App. MS 2002), appeal denied (citations omitted) (finding that recipient’s increase in income was foreseeable  Id. at 775).  


Wife’s reentry into the workforce was foreseeable.  Sannella v. Sannella, 993 S.W.2d 73, 76 (Tenn. App. MS 1999).


“Any income produced from the proceeds of the sale of the parties' marital home awarded to a spouse in the division of marital property should not be a factor in determining whether or not a change of circumstances existed that warranted a modification of periodic alimony payments.”  Seal v. Seal, 802 S.W.2d 617, 621 (Tenn. App. WS 1990).


Absent the Husband's establishing that this income was unanticipated or unforeseen, any dividend or interest income earned by an alimony recipient from stocks or bonds received under a property settlement agreement should not be considered as a factor constituting a substantial and material change in circumstances to support a reduction in alimony payments.  Seal v. Seal, 802 S.W.2d 617, 621 (Tenn. App. WS 1990).


Wife’s return to employment following the divorce was foreseeable to husband and was, thus, not a substantial and material change of circumstance. Buettner v. Buettner, 183 S.W.3d 354, 360-361 (Tenn. App. WS 2005).


Obligor’s Increased Earnings or Improved Financial Position

“The increase in an alimony obligor's income or worth is not, in and of itself, sufficient to warrant an increase in alimony to the recipient.  An award of alimony in futuro is not a guarantee that the recipient spouse will forever be able to enjoy a lifestyle equal to that of the obligor spouse.”  Wright v. Quillen, 83 S.W.3d 768, 773 (Tenn. App. MS 2002), appeal denied (citations omitted) (noting that “[t]he jury further found that [the recipient] enjoys a standard of living comparable to the one he enjoyed while married to [the obligor], that his standard of living has not declined since the divorce, that his expenses have not increased since the divorce, and that his net worth has increased since the divorce.”  Id. at 773-74).


Obligor’s Willful and Voluntary Unemployment or Underemployment


Obligor’s willful underemployment does not constitute changed circumstances to support a reduction in alimony.  Watters v. Watters, 22 S.W.3d 817, 823 (Tenn. App.WS 2000) (“The trial court did not err in refusing to modify Husband’s alimony obligation.  While technically there is a change of circumstances, the change was brought about solely by Husband’s voluntary actions.  He should not be able to escape his obligations under such circumstances.”  Id.) (The dissent found that a job relocation would impede visitation, thus underemployment was not willful. Id. at 824).


Obligor, who was voluntarily unemployed was entitled to a reduction in his support obligation, because his petition was supported by medical evidence, but the support obligation was not terminated because he had some earning capacity and the recipient had need, despite her temporary increase in salary at a former job.  Byrd v. Byrd, 184 S.W.3d 686, 692 -693 (Tenn. App. MS 2005).


A reduction in husband’s alimony obligation was warranted where husband suffered a significant decrease in his chiropractic practice since divorce due primarily to increase in competition, decreased patient visits and reduced reimbursements from private insurance companies and TennCare.  Although the husband was entitled to a reduction in his alimony obligation, the evidence did not preponderate against the trial court’s refusal to eliminate husband’s spousal support obligation completely when the wife continued to demonstrate financial need, including a monthly shortfall of $200, over and above her alimony and other income.  Hartman v. Hartman, 2006 WL 2135454 (Tenn. App. ES 2006).


A reduction in rehabilitative alimony was warranted in Mimms v. Mimms, 234 S.W.3d 634, 640 (Tenn. App. ES 2007), where husband obligor’s income dropped from $700,000 to $100,000 and where parties knew at the time of the divorce that his income would end in a few months.  The court noted that the wife could seek an upward modification if his income increased significantly, as she predicted it would and further ordered the husband to provide the wife with annual tax returns or sworn statements of his income.


Obligor’s Prior Existing Health Condition


Obligor’s “basic heart problem is not a change in circumstances, Husband suffered a heart attack in 1987, prior to the divorce.”  Givler v. Givler, 964 S.W.2d 902, 906 (Tenn. App. ES 1997).


Voluntary Assumption of Financial Obligations


Obligor cannot “avoid paying support by voluntarily assuming new financial obligations.”  Sannella v. Sannella, 993 S.W.2d 73, 76 (Tenn. App. MS 1999).


Remarriage/Cohabitation by a Rehabilitative Alimony Recipient


Quote from Fulbright v. Fulbright, 64 S.W.3d 359 (Tenn. App. ES 2001):  


In Isbell v. Isbell, (816 S.W.2d 735, at 735 (Tenn. 1991), the Supreme Court rejected the argument that remarriage is by its nature rehabilitative and held that remarriage itself did not warrant termination of rehabilitative alimony, stating, The presumption that the state of marriage in and of itself meets the economic needs of the female, or indeed of either spouse, is an antiquated presumption that may not be indulged in modern society. Isbell, 816 S.W.2d at 739.

“[W]e are of the opinion that cohabitation, in and of itself, does not constitute a change of circumstance sufficient to trigger a review of an award of rehabilitative support. The critical factor is not the cohabitation itself, but the economic impact on the recipient former spouse of any financial contribution from the cohabitee.”  Stockman v. Stockman, 1999 WL 617637, (Tenn. App., Aug 17, 1999) (perm. to appeal not sought).


The Fulbright court nevertheless modified the trial court’s order to remove the provision that remarriage would not terminate the rehabilitative alimony award, stating:

This does not mean, however, that her remarriage coupled with other changes would not be sufficient to constitute a "substantial and material change in circumstances." Accordingly, we modify the Trial Court's order by deleting the provision that Wife's remarriage will not terminate Husband's obligation to provide rehabilitative alimony. If a "substantial and material change in circumstances" occurs in the future, then either party may request appropriate relief from the Trial Court at that time.  Fulbright at 368-69.

In an unreported case, Strait v. Strait, 2006 WL 3431933, (Tenn. App. ES 2006) the court of appeals held that the trial court properly dismissed husband’s petition to terminate his alimony in futuro obligation going forward. There was no basis for suspending husband’s alimony in futuro obligation completely for all payments due from and after filing of husband’s petition when alleged changed circumstances, i.e., third party’s cohabitation with wife, no longer exists. 

Change in Tax Laws


“Federal Income Tax Laws change to some degree annually and therefore the fact that the tax laws will change is readily foreseeable although the exact manner in which they will change is not foreseeable. We do not find that the changes in the tax laws since 1983 are a material change in circumstances.”  Elliot v. Elliot, 825 S.W.2d 87, 91 (Tenn. App. WS 1991).


Recipient’s Increased Residential Time with the Parties’ Child/ren


The recipient’s increased residential time with the parties’ child is irrelevant to the issue of alimony:

“The fact that Mr. Quillen's minor child is now spending considerably more time with Mr. Quillen than he previously was is not a circumstance warranting an increase in alimony. This is a question of child support, not alimony.”  Wright v. Quillen, 83 S.W.3d 768, 774 (Tenn. App. MS 2002), appeal denied. 


Recipient’s Receipt of Social Security Benefits


“[Sixty-eight-year-old Recipient’s] receipt of social security cannot be said to have been an unanticipated event.”  Wright v. Quillen, 83 S.W.3d 768, 774 (Tenn. App. MS 2002), appeal denied. 


Proof That Alimony Is Not Needed For Support


“Moreover, the fact that he has chosen to save, rather than to spend, his alimony receipts does not in itself constitute an unforeseen event warranting a modification in alimony.”  Wright v. Quillen, 83 S.W.3d 768, 774 (Tenn. App. MS 2002), appeal denied. 

Foreseeability of Inheritance


Recipient’s receipt of an inheritance was not foreseeable where obligor “testified that he was aware that the wife had an uncle who might leave her something, but he could not predict when or how much inheritance the wife could get….  It is undisputed that an inheritance, under some conditions, can constitute a change of circumstances. Brewer v. Brewer, 869 S.W.2d 928 (Tenn. App.1993).”   Brooks v. Brooks, No. E1999-02665-COA-R3-C, 2000 WL 1015917, at 2, (Tenn. App. ES July 24, 2000).


“While it is true that Wife has improved her financial status since the time of the divorce due in part to the receipt of the inheritance from her mother's estate, Husband has failed to carry the burden thrust upon him in proving that such has constituted a substantial and material change of circumstances. It must have been foreseeable to the parties in a marriage of thirty-two years that Wife would receive an inheritance from her mother's estate. Regardless, Husband failed to carry his burden of proving that such was unforeseeable or that such was not within the contemplation of the parties at the time of the Agreement.”  Campbell v. Campbell, No.02A01-9803-CH-00073, 1998 WL 959669 at 4,  (Tenn. App., Nov 04, 1998).


Foreseeability of Retirement


The Supreme Court carved out a special test regarding modification of alimony obligations when the obligor retires.  Instead of determining whether retirement was foreseeable at the time of the divorce, as other appellate courts had done (See, Sannella v. Sannella, 993 S.W.2d 73, 75 (Tenn. App. MS 1999)), the Supreme Court, in Bogan v. Bogan, held that:

[W]hen an obligor's retirement is objectively reasonable, it does constitute a substantial and material change in circumstances — irrespective of whether the retirement was foreseeable or voluntary — so as to permit modification of the support obligation. [FN5] However, while bona fide retirement after a lifetime spent in the labor force is somewhat of an entitlement, an obligor cannot merely utter the word 'retirement' and expect an automatic finding of a substantial and material change in circumstances. Rather, the trial court should examine the totality of the circumstances surrounding the retirement to ensure that it is objectively reasonable. The burden of establishing that the retirement is objectively reasonable is on the party seeking modification of the award, cf. Seal v. Seal, 802 S.W.2d 617, 620 (Tenn.Ct.App.1990), and the trial court's determination of reasonableness will not be reversed on appeal absent an abuse of discretion, See, e.g., Crabtree, 16 S.W.3d at 360. Although we decline to confine this inquiry to consideration of a list of factors, in no case may a retirement be deemed objectively reasonable if it was primarily motivated by a desire to defeat the support award or to reduce the alimony paid to the former spouse. 

Nothing we have said would prevent parties from deciding for themselves the effect of a bona fide retirement on spousal support payments. Indeed, because voluntary retirement is usually always foreseeable in some sense, parties are especially encouraged to make arrangements for this occasion in the marriage dissolution agreement. Moreover, although not critical to our analysis, we note that a majority of jurisdictions addressing this issue also only require a reasonable, good faith retirement.(citations omitted)

While the primary purpose of the retirement cannot be to defeat the support obligation, we cannot further require that an obligor be ignorant of the effects of his or her retirement upon the receiving spouse. See, Smith, 419 A.2d at 1038. In most cases, if not all, the obligor will undoubtedly be aware that retirement will affect the income available to pay his or her support obligations, but mere knowledge of this fact alone will generally be insufficient to find that the retirement was taken primarily as an effort to avoid support obligations.  60 S.W.3d 721, 729 (Tenn. 2001).

However, even when an obligor is able to establish that a retirement is objectively reasonable, and therefore that it constitutes a substantial and material change in circumstances, the obligor is not necessarily entitled to an automatic reduction or termination of his or her support obligations.  Id. at 730. 

Instead, the change in conditions resulting from retirement merely allows the obligor to demonstrate that reduction or termination of the award is appropriate. Id.

Accordingly, when assessing the appropriate amount of modification, if any, in the obligor's support payments, the trial court should consider the factors contained in Tennessee Code Annotated section 36-5-101(d)(1) to the extent that they may be relevant to the inquiry. Id.

Although section 36-5-101(d) lists several factors for consideration, the two most important considerations in modifying a spousal support award are the financial ability of the obligor to provide for the support and the financial need of the party receiving the support.  Id.

Nevertheless, when deciding whether to modify a support award, the need of the receiving spouse cannot be the single-most dominant factor, as a substantial and material change in circumstances demands respect for other considerations. While the need of the receiving spouse remains an important consideration in modification cases, the ability of the obligor to provide support must be given at least equal consideration. Accordingly, to the extent that any case would compel giving more weight to the need of the receiving spouse than all other factors in order to modify a support obligation, it is overruled.  Id.

Although an obligor's retirement age may be considered in assessing the overall reasonableness of the retirement, we are reluctant to establish a presumptive age for an objectively reasonable retirement. Id. at 731.


In Miller v. Miller, 81 S.W.3d 771 (Tenn. App. MS 2001) the trial court “specifically found that there was not a substantial and material change of circumstances which would justify modification of the husband's alimony obligations” as a result of his voluntary retirement.  Id. at 775.  The  court of appeals applied the Bogan test, stating "an objectively reasonable retirement, taken in good faith and without intent to defeat the support obligation, does constitute a substantial and material change in circumstances so that a modification of support obligations may be considered." Bogan at 727.  The appellate court nevertheless affirmed the trial court’s holding, relying on the language in Bogan stating, "an obligor cannot merely utter the word 'retirement' and expect an automatic finding of a substantial and material change in circumstances." Bogan at 728; and “The two most important considerations in modifying a support award are the financial ability of the obligor and the financial need of the party receiving support, both given equal consideration.” Bogan at 729.  The Miller court held that “there has not been a substantial and material change of circumstances which should justify modification of Mr. Miller's alimony obligations”  Miller at 774.


In Freeman v. Freeman, 147 S.W.3d 234, 2003 WL 22136841, (Tenn. App. WS 2003), the Court of Appeals affirmed the denial of the husband’s petition for modification, which the husband based on his retirement, at nearly 70 years of age, and the sale of his dentistry practice.  The Freeman court held that Husband did not satisfy his burden of proving that his retirement constituted a substantial and material change of circumstances so as to justify termination or modification of his spousal support obligation, stating:

Upon examination of the record and the testimony in this case, we find that Husband did not satisfy his burden of proving that his retirement constituted a substantial and material change of circumstances so as to justify termination or modification of his spousal support obligation. We find that Husband provided inadequate proof that his current situation varies substantially and materially from his circumstances on September 12, 1984, the date of the court's Final Decree of Divorce and initial award of alimony.We do not dispute that Husband certainly has a right to retire or that he would conceivably be entitled to a modification or termination of his support obligation if he introduced sufficient evidence into the record to demonstrate that his retirement, in fact, resulted in a substantial and material change in circumstances and that such retirement was "objectively reasonable" under the "totality of the circumstances." 



MDA PROVISIONS PRECLUDING MODIFICATION PETITIONS


MDA provisions which purport to prevent modification petitions by the alimony recipient are not enforceable.  Anderson v. Anderson, 810 S.W.2d 153 (Tenn. App. ES 1991). 


Comment and practical note: 

Anderson v. Anderson was decided prior to the passage of the transitional alimony provisions of T.C.A. § 36-5-101(d)(1)(D) (now T.C.A. § 36-5-121(g)).
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