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NOTE: Thisdraft of the Proposed Tennessee Rules of Professional Conduct includes,
after each Proposed Rule, Comment, and Definitional Cross-References, a section entitled
Committee Notes. This section, prepared on behalf of the Committee, includes a brief comparison
of the Proposed Ruleand-Comment to existing Tennessee ethics rules, a brief comparison of the
Proposed Rule and-Coemment to the pertinent provisions of the ABA Model Rules of Professional
Conduct; and-a brief description of any changes made to the Proposed Rule and Comment
siaceafter the Committee' s Preliminary Draft, wasissued by the Committee for discussion

purposes in November 1997, vet before the Petition was filed in October 2000; and a brief

description of comments recelved by the Tennessee Supreme Court or the Committee after the
filing of the TBA Petition in October 2000, as well as any response or changes to the Proposed

Rule made by the Committee in response to such comments.
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PREAMBLE

[1] A lawyer isan expert in law pursuing alearned art in service to clients and in the spirit
of public service and engaging in these pursuits as part of acommon calling to promote justice and
public good. Essential characteristics of the lawyer are knowledge of the law, skill in applying the
applicablelaw to thefactual context, thoroughness of preparation, practical and prudential wisdom,
ethical conduct and integrity, and dedication to justice and the public good.

[2] A lawyer is arepresentative of clients, an officer of thelegal system and a public citizen
having special responsibility for the quality of justice.

[3] Asarepresentative of clients, alawyer performs various functions. As advisor, alawyer
provides a client with an informed understanding of the client's legal rights and obligations and
explainstheir practical implications. As advocate, alawyer zealoudy asserts the client's position
under the rules of the adversary system. As negotiator, alawyer seeks aresult advantageous to the
client but consistent with requirements of honest dealing with others. Asintermediary between
clients, alawyer seeksto reconcile their divergent interests as an advisor and, to alimited extent, asa
spokesperson for each client. A lawyer acts as evaluator by examining a client's legdl affairs and
reporting about them to the client or to others.

[4] In al professional functions alawyer should be competent, prompt and diligent. A
lawyer should maintain communication with a client concerning the representation. A lawyer should
keep in confidence information relating to representation of aclient except so far asdisclosureis
required or permitted by the Rules of Professional Conduct or other law.

[5] A lawyer's conduct should conform to the requirements of the law, both in professional
serviceto clients and in the lawyer's business and personal affairs. A lawyer should use the law's
procedures only for legitimate purposes and not to harass or intimidate others. A lawyer should
demonstrate respect for the legal system and for those who serve it, including judges, other lawyers
and public officials. Whileit is alawyer's duty, when necessary, to challenge the rectitude of official
action, itisaso alawyer's duty to uphold legal process.

[6] Asapublic citizen, alawyer should seek improvement of the law, the administration of
justice and the quality of service rendered by the legal profession. Asamember of alearned
profession, alawyer should cultivate knowledge of the law beyond its use for clients, employ that
knowledge in reform of the law and work to strengthen legal education. A lawyer should be mindful
of deficienciesin the administration of justice and of the fact that the poor, and sometimes persons
who are not poor, cannot afford adequate legal assistance, and should therefore devote professional
time and civic influence in their behalf. A lawyer should aid the legal profession in pursuing these
objectives and should help the bar regulate itself in the public interest.

[7] Many of alawyer's professional responsibilities are prescribed in the Rules of
Professiona Conduct, aswell as substantive and procedural law. However, alawyer is aso guided
by personal conscience and the approbation of professional peers. A lawyer should strive to attain
the highest level of skill, to improve the law and the legal profession and to exemplify the legal
profession’'sideals of public service.

[8] A lawyer's responsibilities as a representative of clients, an officer of the legal system
and apublic citizen are usually harmonious. Thus, when an opposing party iswell represented, a
lawyer can be a zeal ous advocate on behalf of aclient and at the same time assume that justiceis



being done. So aso, alawyer can be sure that preserving client confidences ordinarily servesthe
public interest because people are more likely to seek legal advice, and thereby heed their legal
obligations, when they know their communications will be private.

[9] In the nature of law practice, however, conflicting responsibilities are encountered.
Virtualy all difficult ethical problems arise from conflict between alawyer's responsibilities to
clients, to the legal system and to the lawyer's own interest in remaining an upright person while
earning a satisfactory living. The Rules of Professional Conduct prescribe terms for resolving such
conflicts. Within the framework of these Rules many difficult issues of professional discretion can
arise. Such issues must be resolved through the exercise of sensitive professional and moral
judgment guided by the basic principles underlying the Rules.

[10] Thelegal profession islargely self-governing. Although other professions also have
been granted powers of self-government, the legal profession is uniquein this respect because of
the close relationship between the profession and the processes of government and law
enforcement. This connection is manifested in the fact that ultimate authority over the legal
profession is vested largely in the courts.

[11] To the extent that lawyers meet the obligations of their professional caling, the
occasion for government regulation is obviated. Self-regulation also helps maintain the legal
profession’s independence from government domination. An independent legal professionisan
important force in preserving government under law, for abuse of legal authority is more readily
challenged by a profession whose members are not dependent on government for the right to
practice.

[12] Thelegal profession's relative autonomy carries with it special responsibilities of
self-government. The profession has aresponsibility to assure that its regulations are conceived in
the public interest and not in furtherance of parochial or self-interested concerns of the bar. Every
lawyer isresponsible for observance of the Rules of Professional Conduct. A lawyer should also
aid in securing their observance by other lawyers. Neglect of these responsibilities compromisesthe
independence of the profession and the public interest which it serves.

[13] Lawyersplay avital rolein the preservation of society. The fulfillment of thisrole
requires an understanding by lawyers of their relationship to our legal system. The Rules of
Professional Conduct, when properly applied, serve to define that relationship.

SCOPE

[1] The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are
imperatives, cast in theterms"shall” or "shall not." These define proper conduct for purposes of
professional discipline. Others, generaly cast in the term "may," are permissive and define areas
under the Rulesin which the lawyer has professional discretion. No disciplinary action should be
taken when the lawyer chooses not to act or acts within the bounds of such discretion. Other Rules
define the nature of relationships between the lawyer and others. The Rules are thus partly
obligatory and disciplinary and partly constitutive and descriptive in that they define alawyer's
professional role. Many of the Comments use the term "should.” Comments do not add obligations
to the Rules but provide either additional guidance for practicing in compliance with the Rules or
make suggestions about good practice which lawyers would be well-advised to heed even though
the Rules do not require them to do so.



[2] The Rules presuppose alarger legal context shaping the lawyer's role. That context
includes court rules and statutes relating to matters of licensure, laws defining specific obligations
of lawyers and substantive and procedural l1aw in general. Compliance with the Rules, aswith dl law
in an open society, depends primarily upon understanding and voluntary compliance, secondarily
upon reinforcement by peer and public opinion and finally, when necessary, upon enforcement
through disciplinary proceedings. The Rules do not, however, exhaust the mora and ethical
considerations that should inform alawyer, for no worthwhile human activity can be completely
defined by legal rules. The Rules simply provide aframework for the ethical practice of law.

[3] Furthermore, for purposes of determining the lawyer's authority and responsibility,
principles of substantive law external to these Rules determine whether a client-lawyer relationship
exists. Most of the duties flowing from the client-lawyer relationship attach only after the client has
requested the lawyer to render legal services and the lawyer has agreed to do so. But there are some
duties, such asthat of confidentiality under Rule 1.6, that may attach when the lawyer agreesto
consder whether aclient-lawyer relationship shall be established. Whether aclient-lawyer
relationship exists for any specific purpose can depend on the circumstances and may be a question
of fact.

[4] Under variouslegal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may ineclude-auitherity-concerningtegal-mattersthat
ordinariy-repesesinthe-chient differ from those of lawyersin private client-lawyer relationships.

For example, alawyerfor-agovernment-agency-may in certain circumstances, the Attorney General
of Tennessee haves authority on behalf of the government to decide upon Settlement or whether to

appeal from an adversej udgment

The same may betrue of Iawyers emQI oyed by the federal
government. Also, certain government lawyers under the supervision of these officers may be

| authorized to represent several government agencies, officers or employees inintragevernmental
legal controversiesin circumstances where a private lawyer could not represent multiple private
clients. Government lawyers in Tennessee are also subject to the Open Meetings Act as interpreted
by the Tennessee courts. They also may have authority to represent the "public interest” in
circumstances where a private lawyer would not be authorized to do so. These Rules de-ret are not

intended to abrogate any-sueh-autherity the powers and responsibilities of government lawyers
under federa law or under the constitution, statutes, or common law of Tennessee.

[5] Failure to comply with an obligation or prohibition imposed by aRuleisabasisfor
invoking the disciplinary process. The Rules presuppose that disciplinary assessment of alawyer's
conduct will be made on the basis of the facts and circumstances as they existed at the time of the
conduct in question and in recognition of the fact that alawyer often has to act upon uncertain or
incomplete evidence of the situation. Moreover, the Rules presuppose that whether or not discipline
should be imposed for aviolation, and the severity of a sanction, depend on al the circumstances,
such as the willfulness and seriousness of the violation, extenuating factors and whether there have
been previous violations.

[6] Violation of aRule should not give rise to a cause of action nor should it create any
presumption that alegal duty has been breached. The Rules are designed to provide guidance to
lawyers and to provide a structure for regulating conduct through disciplinary agencies. They are
not designed to be abasisfor civil liability. Furthermore, the purpose of the Rules can be subverted



when they are invoked by opposing parties as procedura weapons. The fact that aRuleisajust
basisfor alawyer's self-assessment, or for sanctioning alawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collateral proceeding or transaction has
standing to seek enforcement of the Rule. Accordingly, nothing in the Rules should be deemed to
augment any substantive legal duty of lawyers or the extra-disciplinary consequences of violating
such aduty.

[7] Moreover, these Rules are not intended to govern or affect judicial application of either
the attorney-client or work product privilege. Those privileges were developed to promote
compliance with law and fairnessin litigation. In reliance on the attorney-client privilege, clientsare
entitled to expect that communications within the scope of the privilege will be protected against
compelled disclosure. The attorney-client privilege isthat of the client and not of the lawyer. The
fact that in exceptiona situations the lawyer under the Rules has alimited discretion to disclose a
client confidence does not vitiate the proposition that, as a general matter, the client has a reasonable
expectation that information relating to the client will not be voluntarily disclosed and that
disclosure of such information may bejudicially compelled only in accordance with recognized
exceptions to the attorney-client and work product privileges.

[8] The lawyer's exercise of discretion not to disclose information when permitted to do so
by Rule 1.6 should not be subject to reexamination. Permitting such reexamination would be
incompatible with the general policy of promoting compliance with law through assurances that
communications will be protected against disclosure.

[9] The Comment accompanying each Rule explains and illustrates the meaning and
purpose of the Rule. The Preamble and this note on Scope provide genera orientation. The
Comments are intended either as guides to interpretation or as suggestions of good practice, but the
text of each Rule isauthoritative.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. Each paragraph in the Preamble and Scope has been numbered. This parallelsthe
enumeration in the Comments and will facilitate citation.

2. Scope, Paragraph [4], has been modified in response to the Comment filed with the Court
by the Attorney General of Tennessee. The Committee believes that this change is responsive to the
Attorney Genera’s concern, while also acknowledging that lawyers for other governmental entities
may also have specia powers and responsibilities. Rather than create unique and non-uniform
Tennessee exceptions in each of the various rules about which the Attorney Genera voiced concern,
the Committee believes that this revision affords Tennessee courts the flexibility to recognize the
distinctive legal responsibilities and prerogatives of the Attorney General and other government

lawyers.



CHAPTER 1
CLIENT-LAWYER RELATIONSHIP

PROPOSED RULE 1.0
DEFINITIONS

(a) "Belief" or "Believes' denotesthat the person involved actually supposed the fact in question to
betrue. A person's belief may beinferred from circumstances.

(b) “Consentsin Writing” or “Written Consent” denotes either (i) awritten consent executed by
aclient, or (ii) oral consent given by a client which the lawyer confirmsin writing in amanner which
can be easily understood by the client and which is promptly transmitted to the client_by means
reasonably calculated to reach the client.

(c) "Consult" or "Consultation" denotes communication of information reasonably sufficient to
permit the client to gppreciate the significance of the matter in question.

(d) "Firm" or "Law Firm" denotes alawyer or lawyersin aprivate firm, lawyers employed in the
legal department of a corporation, government agency, or other organization and lawyers employed
in alegal services organization. See Comment, Rule 1.10.

(e) "Fraud” or “Fraudulent” denotes an intentionally false or misleading statement of material fact,
an intentional omission from a statement of fact of such additional information as would be
necessary to make the statements made not materially misleading, and such other conduct by a
person intended to deceive a person or tribuna with respect to a material issue in a proceeding or
other matter.

() "Knowingly," "Known," or "Knows' denotes actual awareness of the fact in question. A
person's knowledge may be inferred from circumstances.

(g9) "Materid" denotes something which a reasonable person would consider important in ng
or determining how to act in amatter.

(h) “Partner” denotes a partner in alaw firm organized as a partnership or professional limited
liability partnership, a shareholder in law firm organized as a professional corporation, amember in
alaw firm organized as aprofessiona limited liability company, or j Hi FabH
partnership-or-a sole practitioner who employs other lawyers or nonlawyers in connection with his
or her practice.

() "Reasonable" or "Reasonably” when used in relation to conduct by alawyer denotes the conduct
of areasonably prudent and competent lawyer.

() "Reasonable belief” or "Reasonably believes' when used in reference to alawyer denotes

that the lawyer believes the matter in question and that the circumstances are such that the belief is
reasonable.

(K) "Reasonably should know" when used in reference to alawyer denotes that alawyer of
reasonabl e prudence and competence would ascertain the matter in question.



() "Substantial" denotes something that is not only material but also of clear and weighty
importance.

(m) "Tribunal" denotes a court or other adjudicative body.

COMMENT

F3 Incircumstances in which these rules require either consent in writing or written
consent, the requirement may be satisfied by an electronic transmission i that is reasonably
calculated to reach the client, provided that the transmission can be reduced to writing or
permanently retained in eectronic format.

COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

There are no counterparts to these definitions in the Disciplinary Rules except as follows:
(d) Firm or Law Firm: A law firmis defined in the Disciplinary Rules asincluding “a
professional legal corporation and aprofessional legal limited liability legal company.”
Paragraph (d) broadens this definition by referring more generally to a private firm and
broadening one definition to include legal departments and legal services organizations as
well asthetraditiona private law firm.

(m) Tribunal: This definition is the same as Disciplinary Rule Definition (8).
Comparison To ABA Model Rules

The definitions are identical to the Model Rule definitions except as follows:

(b) Consentsin Writing: Thereisno counterpart in the Model Rules.

(e) Fraud or Fraudulent: The Model Rule defines these terms as denoting “ conduct that has
a purpose to deceive and not merely negligent misrepresentation or failure to apprise
another of relevant information.” The proposed definition includes specific reference to
intentionally false and mideading statements and an intentional omission from a statement
of fact of such additional information as would be necessary to make the statements made
not materialy mideading.

(9) Material: Thereisno definition of “material” in the Model Rules.

(h) Partner: The Model Rule definition of a“partner” islimited to “amember of a
partnership” and a“shareholder in alaw firm organized as a professional corporation.”
The Committee has broadened this definition -- which is used in Rules 5.1 through 5.4 -- to
include membersin PLLCs and a sole practitioner who employs other lawyers or
nonlawyersin connection with hisor her practice.

() Substantial: The definition has been dightly modified to highlight the relationship
between materiality (something areasonable lawyer would consider important) and
substantiality (something that is of clear and weighty importance).

Changes Madeto 1997 Committee Preliminary Draft In Response to Comments



The definitions were transferred from a*“ Terminology” section at the end of the Preamble
toanew Rule 1.0.

The following definitions were del eted as unnecessary:
“Agency” denotes agovernmental organization or entity other than atribunal.

“Employee”’ denotes a person who is acting on behalf of alawyer or law firm and who
has agreed to be subject to alawyer’ sright to control with respect to actions taken on
behalf of the lawyer or law firm.

"Organization or other legal entity" denotes trusts, estates, partnerships, limited
partnerships, corporations, limited liability companies, limited liability partnerships,
and  other relationships regarded in law as having alegal existence separate and distinct from
that of the persons who are parties to the relationship.

"Person” denotes an individual, an organization or other legal entity, or an agency.
Paragraph (b) defining “ Consentsin Writing” was added.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. A redundant reference to limited liability partnershipsin Paragraph (h)’ s definition of
“partner” was deleted.

2. Inresponse to a suggestion from members of the TBA’s Tax, Probate, and Trust Law
Section, Paragraph (b) and Comment [1] were modified to clarify that awritten confirmation of an
oral consent must be transmitted to the client by “means reasonably calculated to reach the client.”
Thisincreasesthe likelihood that the client will receive the confirmation and protects the lawyer
where the lawyer has transmitted the confirmation by reasonable means, but the client does not
receiveit.



PROPOSED RULE 1.1
COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requiresthe
legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.

COMMENT
L egal Knowledge and Skill

[1] In determining whether alawyer employs the requisite knowledge and skill ina
particular matter, relevant factors include the relative complexity and specialized nature of the matter,
the lawyer's genera experience, the lawyer's training and experiencein the field in question, the
preparation and study the lawyer is able to give the matter and whether it isfeasible to refer the
matter to, or associate or consult with, alawyer of established competencein the field in question. In
many instances, the required proficiency isthat of agenera practitioner. Expertisein a particular
field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of atype with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such asthe analysis
of precedent, the evaluation of evidence and legal drafting, are required in al legal problems.
Perhaps the most fundamental legal skill consists of determining what kind of legal problemsa
situation may involve, askill that necessarily transcends any particular specialized knowledge. A
lawyer can provide adequate representation in awholly novel field through necessary study. Compe-
tent representation can also be provided through the association of alawyer of established
competencein the field in question.

[3] Hr-an-emergency |n asituation in which aclient is threatened with imminent and
irreparable harm, alawyer may give advice or assstance In a matter in which the lawyer does not
have the skill ordinarily required where referral to or consultation or association with another lawyer

| would be impractical. Even in an-emergeney such a situation, however, assistance should be limited
to that reasonably necessary in the circumstances, for ill-considered action -underemergency
conditiens can jeopardize the client'sinterest.

[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies aswell to alawyer who is appointed as counsel for
an unrepresented person. See dso Rule 6.2.

Thoroughness and Prepar ation

[5] Competent handling of a particular matter includes inquiry into and analysis of the
factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required attention
and preparation are determined in part by what is at stake; mgjor litigation and complex transactions
ordinarily require more elaborate treatment than matters of lesser consequence.

Maintaining Competence



[6] To maintain the requisite knowledge and skill, alawyer should engage in regular
continuing study and education which is pertinent to the lawyer’ s practice and should
conscientioudy satisfy all requirementsfor continuing legal education in al jurisdictionsin which
the lawyer islicensed to practice law. If asystem of peer review has been established, the lawyer
should consider making use of it in appropriate circumstances.

DEFINITIONAL CROSS-REFERENCES
“Reasonably” See Rule 1.0(i)
COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

DR 6-101(A)(1) providesthat alawyer shall not handle a matter “which he knows or should
know that he is not competent to handle, without associating himself with alawyer whois
competent to handleit.” DR 6-101(A)(2) requires " preparation adequate in the circumstances.”
Rule 1.1 more fully particularizes the el ements of competence. Whereas DR 6-101(A)(3) prohibits
the "[n]eglect of alega matter,” Rule 1.1 does not contain such a prohibition. Instead, Rule 1.1
affirmatively requiresthe lawyer to be competent.

Comparison To ABA Model Rules
Proposed Rule 1.1 isidentical to ABA Model Rule 1.1.
Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

The Committee modified Comment [1] by deleting the two examples of when alawyer
might be held to the standard of a specidist -- “when alawyer is practicing in afield of law
regarded by lawyers as requiring special expertise, or in which lawyers may be certified as
specialists by the Commission on Specialization and Continuing Lega Education” and “when a
lawyer claimsto have special expertise.”

The Committee modified Comment [2] by deleting the statement that “alawyer should not
undertake the representation of aclient in amatter the lawyer is not personally competent to handle
unlessthe client isfirst advised that the lawyer will need to associate another lawyer in the matter.”

The Committee deleted Comments[7] through [10], which read as follows:

[7] In order to be certified as a speciaist by the Commission on Specialization and
Continuing Lega Education, alawyer must carry at least $500,000 mal practice insurance.
Although there is no rule requiring lawyers to carry malpractice insurance, alawyer should
carry such malpractice insurance, or have in reserve sufficient assets, aswill enable the
lawyer to compensate the lawyer’ s clients for reasonably foreseeable losses that may be
caused by the failure of the lawyer to represent the client in accordance with the standards of
reasonable lawyersin this Tennessee.

[8] Although the duty set forth in thisruleis only a duty to provide competent
representation to a person alawyer is representing as a client, alawyer should also act
reasonably to prevent a prospective client who the lawyer declines to represent in a matter
from erroneoudy assuming that the lawyer’ s decision not to undertake the representation



congtitutes advice with respect to the merits of the matter the client has discussed with the
lawyer. Itisparticularly important that the lawyer do so if the prospective client has
consulted with the lawyer about the matter at the lawyer’ s office, at amutually prearranged
meeting, or at ameeting initiated by the lawyer. Upon deciding not to represent the
prospective client in the matter, the lawyer should, prior to or within areasonable time after
the conclusion of the consultation, communicate with the prospective client in away
reasonably calculated to inform the prospective client that the lawyer is not undertaking the
representation and that the prospective client should promptly consult another lawyer if he
or sheis still interested in pursuing the matter. 1n many instances alawyer who declines to
represent a prospective client in amatter will be well-advised to communicate this
information to the prospective client in writing.

[9] See Rule 1.8(H) with respect to the validity of agreements between alawyer
and a client which prospectively limit the lawyer’ sliability for malpractice or settle client
clamsthat the lawyer did not provide them with competent representation. Although
Rule 1.2(D) permits alawyer and client to agree to limit the objectives or scope of the
lawyer’ s representation, the lawyer is prohibited from entering into any such agreement
aswould prevent the lawyer from providing the client with the competent representation
required by this Rule.

[10] If alawyer comesto know that he or she has not provided competent
representation to a client and that the failure to do so islikely to have or has had a material
adverse effect on the representation of the client, the lawyer should try to prevent or rectify
the adverse effect. If unable to do so, the lawyer should consult with the client about the
problem and act reasonably to compensate client for losses caused by the failure of the
lawyer to provide the competent representation required by thisrule.

All deletions were made to bring Proposed Tennessee Rule 1.1 into conformity with ABA
Model Rule 1.1. Although the Committee approved the substance of the deleted material, it wasthe
conclusion that it was not sufficiently important to warrant sacrificing the uniformity that comes
with adoption of the ABA Model Rule.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. Inlight of the Committee’' s approval of a suggestion from members of the TBA’s Tax,
Probate and Trust Law Section that Comments [6] and [7] to Rule 1.14 be modified to replace the
concept of an “emergency” with a more specific reference to situations in which a client will suffer
“imminent and irreparable harm,” the Committee concluded that Comment [3] to this Rule should
be similarly modified. In both situations, the Committee was concerned that the concept of an
emergency might be too narrowly construed so that it would only embrace unexpected and
suddenly-occurring situations, rather than al situations in which aclient needs alawyer’ s help to
prevent imminent and irreparable harm. This change is also consistent with the suggestion of the
Professionalism Committee of the Knoxville Bar Association that Comment [3]’ s reference to an
“emergency” be defined.

2. The TBA Committee considered, but did not approve, the recommendation of the Board
of Professional Responsibility that Proposed Rule 1.1 be replaced with the substance of DR 6-
101(A). The Board contendsthat DR 6-101(A)(1) affords clients more protection, will be easier to
enforce, and gives more guidance to lawyers. For the following reasons, the TBA Committee
disagrees with the Board' s conclusions for a number of reasons:
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the

a. Replacing Proposed Rule 1.1 with DR 6-101 would be inconsistent with the
Committee’ sgoal of promoting uniformity among state ethics rules.

b. Proposed Rule 1.1 affords clients protection identical to the protection
afforded by DR 6-101(A)(2) and (3). Thereisno question that alawyer who
violates DR 6- 101(A)(2) (“alawyer shall not handle alegal matter
without preparation adequate in the circumstances’) will have failed
to provide “competent representation to aclient” as defined in Proposed
Rules 1.1 toinclude “preparation  reasonably necessary for the representa
tion.” Comment [5] reinforces this point by repeating that reasonably competent
representation “also includes adequate preparation.” The Comment
provides further guidance by stating that “required attentionand  preparation are
determined in part by what is at stake; major litigation and complex transactions
ordinarily require more elaborate treatment than matters of lesser
consequence.” Similarly, alawyer who violates DR 6-101(A)(3) (“alawyer
shall not neglect alega matter entrusted to the lawyer” will  violate
Proposed Rule 1.1'sduty to  provide competent representation as defined to
include “thoroughness and preparation reasonably necessary for the
representation.”) Neglecting a matter would also violate Rule 1.3's requirement
that the lawyer act with “reasonable diligence.”

c. The TBA Committee acknowledges that Proposed Rule 1.1 differsfrom DR 6-
101(A)(1) in that it does specifically preclude alawyer from “handling a matter that the
lawyer knows or should know the lawyer is not competent to handle.” A lawyer cannot
violate Rule 1.1 by undertaking a case that lawyer is not competent to handle. Rather, Rule
1.1 will only be violated if the lawyer, having undertaken a case the lawyer was not
competent to handle, thereafter failsto provide competent representation. Concurring in the
reasoning set forth in Comment [2], the Committee believesthat, for purposes of discipline,
the lawyer should be judged not by what competence he or sheis thought to have when a
case is undertaken, but rather by the quality of the representation actually provided to the
client by virtue of the lawyer’ s preparation or association of another lawyer. Also, the TBA
Committee does not believe it makes sense for alawyer who competently represented a
client to be exposed to arisk of discipline because the lawyer was not competent to handle
the matter when the representation was undertaken.

d. The Proposed Rule affords the public greater protection than DR 6-101(A)
because it permits discipline of alawyer who does not neglect a matter, but who

nonethel ess fails to provide competent representation because of adefect in either
lawyer’ s knowledge or skill as would be reasonably necessary for the representation.
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PROPOSED RULE 1.2
SCOPE OF THE REPRESENTATION AND THE ALLOCATION OF
AUTHORITY BETWEEN THE LAWYER AND CLIENT

(a) Subject to paragraphs (c) and (d), alawyer shall abide by aclient's decisions concerning the
objectives of the representation and may take such action on behalf of the client asisimpliedly
authorized to carry out the representation A lawyer shal abide by aclient’s decision whether to
settleamatter. Inacriminal case, the lawyer shall abide by the client's decision asto apleato be
entered, whether to waive jury trial, and whether the client will testify.

(b) A lawyer's representation of aclient, including representation by appointment, does not
congtitute an endorsement of the client's political, economic, socia or moral views or activities.

(©) A lawyer may limit the scope of aclient’ s representation if the limitation is reasonable under the
circumstances and the client gives consent, preferably in writing, after consultation.

(d) A lawyer shall not counsel aclient to engage, or assist a client, in conduct that the lawyer knows
or reasonably should know is crimina or fraudulent, but alawyer may discuss the legal
consequences of any proposed course of conduct with aclient and may counsel or assist aclient to
make a good faith effort to determine the validity, scope, meaning or application of the law.

COMMENT
Allocation of Authority Between Client and L awyer

[1] Both lawyer and client have authority and responsibility in the objectives and means of
representation. The client has ultimate authority to determine the purposes to be served by legal
representation, within the limitsimposed by law and the lawyer's professional obligations. Also, the
decisions specified in paragraph (a), such aswhether to settle a civil matter, must be made by the
client. Other decisions may be made by the lawyer pursuant to the lawyer’ simplied authority to
take action necessary to carry out the representation, subject to the lawyer’ s duty to keep the client
reasonably informed about the status of the representation. See Rule 1.4. A clear distinction
between objectives and means sometimes cannot be drawn, and in many cases the client-lawyer
relationship partakes of ajoint undertaking. In questions of means, for example, the lawyer
normally will assume responsibility for technical and legal tactical issues, but usually will defer to
the client regarding such questions as the expense to be incurred and concern for third persons who
might be adversely affected. Law defining the lawyer's scope of authority in litigation varies among
jurisdictions.

[2] Paragraph (a) recognizes that clients normally defer to the specia knowledge and skill
of their lawyer. At the sametime, alawyer is not required to pursue objectives or employ means
simply because aclient may instruct the lawyer do so. Although alawyer, as an agent, normally
must abide by the client’ s instructions with respect to the representation, alawyer may aways
refuse to engage in conduct that the lawyer reasonably believes to be unlawful or prohibited by the
Rules of Professional Conduct and may take action that the lawyer reasonably believesto be
required by law or the Rules of Professional Conduct. Also, if alawyer has afundamental
disagreement with the client about the client’ s objectives or the means to be used to accomplish
them, the lawyer may withdraw from the representation. See Rule 1.16.

[3] Communication between the lawyer and the client is necessary for the client to
effectively participate in decisions relating to client’ s representation. The lawyer must, therefore,
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keep the client reasonably informed about the lawyer’ s actions on behalf of the client. See Rule
1.4.

[4] At the outset of arepresentation, the client may authorize the lawyer to take action on the
client’ s behalf without further consultation. Ordinarily, alawyer may rely on such an advance
authorization. The client may, however, revoke such authority at any time, and alawyer may not
rely on an advance authorization if there has been such amaterial change in the circumstances
known to the lawyer that the client’s prior authorization can no longer be regarded as an adequately
informed decision.

[5] Inacaseinwhich the client appearsto be suffering mental disability, the lawyer's duty
to abide by the client's decisionsis to be guided by reference to Rule 1.14.

Independence From Client's Views or Activities

[6] Legd representation should not be being denied to people who are unable to afford legal
services, or whose cause is controversial or the subject of popular disapproval. By the same token,
representing a client does not constitute approval of the client's views or activities.

Agreements Limiting the Scope of the Representation

[7] The scope of servicesto be provided by alawyer may be limited by agreement with the
client or by the terms under which the lawyer's services are made available to the client. When a
lawyer has been retained by an insurer to represent an insured, for example, the representation may
be limited to matters related to the insurance coverage. A limited representation may be appropriate
because the client has limited objectives for the representation. In addition, the terms upon which
representation is undertaken may exclude specific means that might otherwise be used to
accomplish the client’ s objectives. Such limitations may exclude actions that the client thinks are
too costly or that the lawyer regards as repugnant or imprudent.

[8] Although this Rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for example, aclient’s
objective islimited to securing general information about the law the client needsin order to handle
acommon and typically uncomplicated lega problem, the lawyer and client may agree that the
lawyer’ s services will be limited to a brief telephone consultation. Such alimitation, however, would
not be reasonable if the time allotted was not sufficient to yield advice upon which the client could
rely. Although an agreement for alimited representation does not exempt a lawyer from the duty to
provide competent representation, the limitation is afactor to be considered when determining the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
SeeRule 1.1.

[9] Other agreements concerning alawyer’s representation of a client must accord with the
Rules of Professional Conduct and other law. See, e.g., Rules 1.1,1.8, and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[10] Paragraph (d) prohibits alawyer from counseling or assisting a client to engage in
conduct that the lawyer knows or reasonably should know is criminal or fraudulent. This
prohibition, however, does not preclude the lawyer from giving an honest opinion about the actual
consequences that appear likely to result from aclient's conduct. Nor doesthe fact that a client uses
advicein acourse of action that is criminal or fraudulent of itself make alawyer a party to the
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course of action. Thereisacritica distinction between presenting an analysis of legal aspects of
guestionable conduct and recommending the means by which a crime or fraud might be committed
with impunity.

[11] When the client's course of action has aready begun and is continuing, the lawyer's
responsibility is especidly delicate. The lawyer may be permitted but is not required by Rule 1.6 to
reveal the client's wrongdoing. In any case, however, the lawyer isrequired to avoid furthering the
purpose, for example, by suggesting how it might be concealed. A lawyer may not continue
assisting a client in conduct that the lawyer originally supposed was legally proper but then
discoversiscrimina or fraudulent. The lawyer must, therefore, withdraw from the representation of
the client in the matter. See Rule 1.16(a).

[12] Wherethe client isafiduciary, the lawyer may be charged with specia obligationsin
dealings with a beneficiary.

[13] Paragraph (d) applies whether or not the defrauded party is a party to the transaction.
Hence, alawyer must not participate in a sham transaction; for example, a transaction to effectuate
criminal or fraudulent escape of tax liability. Paragraph (d) does not preclude undertaking a
criminal defenseincident to ageneral retainer for legal servicesto alawful enterprise. The last
clause of paragraph (d) recognizes that determining the validity or interpretation of a statute or
regulation may require acourse of action involving disobedience of the statute or regulation or of
the interpretation placed upon it by governmental authorities.

[14] If alawyer comesto know or reasonably should know that a client expects assistance
not permitted by the Rules of Professional Conduct or other law, or if the lawyer intends to act
contrary to the client’ sinstructions, the lawyer must consult with the client regarding the limitations
on the lawyer’ s conduct. See Rule 1.4.

DEFINITIONAL CROSS-REFERENCES

“Reasonable” See Rule 1.0(i)
“Consultation” See Rule 1.0(c)

“Knows” See Rule 1.0(f)

“Reasonably Should Know” See Rule 1.0(k)
“Fraudulent” See Rule 1.0(e)

COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules
Thereisno direct counterpart to this Rule in the Tennessee Rules.

Paragraph (a): Thereisno direct counterpart to Paragraph (a) in the Tennessee Rules, but
DR 7-101(A)(4) providesthat alawyer "shall not intentionaly . . . fail to seek the lawful objectives
of his client through reasonably available means permitted by law” and DR 7-101(B)(4) provides
that alawyer may, "where permissible, exercise his professional judgment to waive or fail to assert a
right or position of hisclient." EC 7-7 reads. "In certain areas of legal representation not affecting
the merits of the cause or substantially prejudicing the rights of aclient, alawyer is entitled to make
decisions on his own. But otherwise the authority to make decisionsis exclusively that of the client
...." EC 7-8 dso dtates that, "[i]n the final analysis, however, the . . . decision whether to forego
legally available objectives or methods because of nonlegal factorsis ultimately for theclient . . . .”
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Paragraph (b): Thereis no counterpart to Paragraph (b) in the Tennessee Rules.

Paragraph (c): There is no counterpart to Paragraph (c) in the Tennessee Rules. DR
7-101(A)(4), however, provides that alawyer "shall not intentionally . . . fail to seek the lawful
objectives of hisclient through reasonably available means permitted by law . . . ,” leaving
unaddressed the extent to which lawyers and clients may agree that the lawyer will provide alimited
representation.

Paragraph (d): DR 7-102(A)(7) more broadly provides that alawyer shall not "[c]ounsel or
assist hisclient in conduct that the lawyer knows to beillegal or fraudulent.”

Comparison To ABA Model Rules

Paragraph (a): Except for the second half of the first sentence, Proposed Rule 1.2(a) tracks
ABA Model Rule 1.2(a). The second half of the first sentence in the Model Rule requires the
lawyer to consult with client about the means to be used to pursue the client’ s objectives. The
Committee has changed this so that the duty to consult about means will be addressed in Rule 1.4
as an aspect of the lawyer’ s duty to keep the client reasonably informed about the status of the
representations. Also, the Proposed Rule expressly recognizes the lawyer’ simplied authority to
take action to carry out the representation, but, in recognition that implied authority can be revoked,
Comment [1] discusses the resolution of disagreements between lawyer and client about the means
to be used to carry out the representation.

Paragraph (b) isidentical to ABA Model Rule 1.2(b).

Paragraph (c): Paragraph (c) isrelated to but significantly modifies Model Rule 1.2(c)
which providesthat “alawyer may limit the objectives of the representation if the client consents
after consultation.” The Proposed Rule makes clear that lawyers and clients are free to limit the
scope of the lawyer’ s representation of the client so long as the limited representation is reasonable
under the circumstances.

Paragraph (d): Paragraph (d) isidentical to Model Rule 1.2(d) except that we also require
the lawyer to refuse to counsel or assist the client if the lawyer “reasonably should know” that the
client’s conduct is criminal or fraudulent.

The Committee has moved ABA Modd Rule 1.2(e) to Comment [14].

Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

The Committee substantially revised Proposed Rule 1.2 so that it would more closely track
the ABA Model Rule.

The Committee deleted Paragraph (B) of the Preliminary Draft, which read:
(B) Before or within areasonable time after agreeing to represent aclientin a
matter, alawyer who has not regularly represented the client in similar matters shall consult

with the client about the scope and objectives of the representation and the  alocation of
decision-making authority between the lawyer and client.
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The Committee concluded that such consultation, while desirable, should not be
mandated under pain of professional discipline because of the difficulty of ascertaining the
proper extent of the consultation in a particular case.

Paragraph (a) replaces Paragraph (C) in the Preliminary Draft that read as follows:

(C) Unlessrequired or permitted to do otherwise by paragraph (E) or by an
agreement with the client permitted by paragraph (D), alawyer

(2) shal provide such services as would reasonably be expected by the client under
the circumstances; and

(2) shall abide by the instructions of the client with respect to the objectives of the
representation and the means by which they are to be pursued; and

(3) shall consult with the client and abide by the client's specific instructions, if any,

with respect to the objectives of the representation and any of the following actions:

(& inacivil proceeding thefiling of acomplaint, the offer, acceptance, or
rejection of a proposal for settlement of the matter, or thefiling of an appeal
from an adverse decision, or

(b) inacrimina proceeding the entry of a plea, the offer, acceptance or
rejection of a proposal with respect to the pleato be entered or sentence to be
imposed, the waiver of acongtitutiona right or testimonia privilege of the
client, or thefiling of an appeal of a conviction or sentence, or

(c) any other action that the lawyer reasonably believes will subject the client
to amaterial risk of civil or criminal liability or will cause substantial harm to
another person; and

(4) inthe absence of instructions from the client to the contrary, the lawyer may,
without prior consultation with the client, take any other action the lawyer reasonably
believeswill contribute to the achievement of the client’ s objectives.

The Committee concluded that the specification of the scope of arepresentation in
Paragraph (C)(1) was unnecessary and that the requirement in Paragraph (C)(2) that the lawyer
abide by client instructions wasill advised in light of the variety of situationsin which such a duty
might be implicated and the importance of lawyers retaining independence of professional
judgment. The Committee also concluded that the list of decisionsin Paragraph (C)(3) that must be
made by the client should be conformed with ABA Model Rule 1.2(a).

With respect to disagreements between the lawyer and the client as to the meansto be used
to accomplish the client’ s objectives, the fina draft reflects the Committee’ s judgment that such
disagreements should be resolved by the lawyer and the client with the client having the right to
discharge the lawyer if they cannot reach agreement and the lawyer having asimilar right to
withdraw from the representation (subject, of course, to the power of the court to deny arequest for
permission to withdraw where withdrawal would interfere with the due administration of justice).

Paragraph (b) isidentical to Paragraph (A) of the Preliminary Draft. It was moved so that
the paragraphing in the Tennessee rule would be the same asin the ABA Model Rule.
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Paragraph (c) replaces Paragraph (D) of the Preliminary Draft, which read:

(D) After consultation by the lawyer with the client, alawyer and client may by written
agreement limit the scope and objectives of the representation, limit the means the lawyer
will employ in representing the client, or allocate to either the lawyer or client authority to
make decisions with respect to the representation, provided, however, that no such agreement
shall be effective to

(2) confer upon the lawyer unrestricted authority to offer or to accept or reject an
offer of asettlement in acivil proceeding or a plea agreement in a criminal
prosecution, or

(2) confer upon the lawyer an irrevocable authority to take action on behalf of the
client, or

(3) confer upon the lawyer authority to take action if there has been a material
change in circumstances relating to the action that the lawyer has reason to believe
was not anticipated by the client at the time the lawyer was authorized to take the
action, or

(4) to confer upon the lawyer the authority to take an action if law or the rules of a
tribunal require that the action be taken personally or be specifically approved by the
client.

The Committee concluded that the effectiveness of a delegation of authority by the client to
the lawyer was more appropriately addressed in the Comments. The Committee also concluded,
however, that agreements limiting the scope of a representation should only be permitted if
reasonable under the circumstances.

Paragraph (d) replaces Paragraph (E) of the Preliminary Draft that read:
(E) Notwithstanding any agreement or instructions to the contrary, alawyer

(2) shdl not counsel the client to engage in or assist the client in conduct, or
otherwise take action on behalf of the client which the lawyer knows or reasonably
should know isillegal, fraudulent, or prohibited by the Rules of Professiona
Conduct, except that the lawyer may discuss the legal consegquences of any
proposed course of conduct with aclient and may counsel or assist aclient to make
agood faith effort to determine the validity, scope, meaning or application of the law;
and

(2) may refuse to take any action the lawyer believesisillega, fraudulent, or
prohibited by the Rules of Professional Conduct; and

(3) may refuse to take any action the lawyer reasonably believesis unprofessiond,;
and

(4) may take any action that law, the Rules of Professional Conduct, or the order of
atribunal requiresthe lawyer to take; and
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(5) may take any action without the consent of the client when law or an order of a
tribunal requires such immediate action that the lawyer reasonably believes that the
consent of the client cannot be obtained prior to taking action.

Because Proposed Rule 1.2 no longer requires the lawyer to abide by client instructions
about the means to be used to accomplish the client’ s objectives, the Committee concluded that
paragraphs (2) through (5) -- which were exceptions to the duty to abide by client instructions --
were no longer necessary and that the point made by these paragraphs could be incorporated into
the Comment.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

The Attorney General has voiced concern about the inconsistency between Rule 1.2(a) and
the statutory authority of the Attorney General pursuant to Tenn. Code Ann. 88 8-6-109(b)(1) and
20-13-103. The Committee believesthat it has adequately addressed this problem in Scope,

Paragraph [4].
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PROPOSED RULE 1.3
DILIGENCE

A lawyer shall act with reasonable diligence and promptnessin representing a client.
COMMENT

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or
persona inconvenience to the lawyer, and may take whatever lawful and ethical measures are
required to vindicate a client's cause or endeavor. A lawyer should act with commitment and
dedication to the interests of the client and with zeal in advocacy upon the client's behalf. However, a
lawyer isnot bound to pressfor every advantage that might be realized for aclient. Unless
instructed by aclient to the contrary, alawyer has professiona discretion in determining the means
by which a matter should be pursued, and the lawyer is not required to abide by unreasonable client
instructions. See Rule 1.2. A lawyer'swork load should be controlled so that each matter can be
handled adequately.

[2] Perhaps no professional shortcoming is more widely resented than procrastination. A
client's interests often can be adversely affected by the passage of time or the change of conditions;
in extreme instances, as when alawyer overlooks a statute of limitations, the client's legal position
may be destroyed. Even when the client'sinterests are not affected in substance, however,
unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer's
trustworthiness.

[3] Unlessthe relationship is terminated as provided in Rule 1.16, alawyer should carry
through to conclusion all matters undertaken for aclient. If alawyer's employment islimited to a
specific matter, the relationship terminates when the matter has been resolved. If alawyer has served
aclient over asubstantial period in avariety of matters, the client sometimes may assume that the
lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal.
Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer,
preferably inwriting, so that the client will not mistakenly suppose the lawyer islooking after the
client's affairs when the lawyer has ceased to do so. For example, if alawyer has handled ajudicial
or administrative proceeding that produced a result adverse to the client but has not been specifically
instructed concerning pursuit of an appeal, the lawyer should advise the client of the possibility of
appeal before relinquishing responsibility for the matter.

DEFINITIONAL CROSS-REFERENCES
“Reasonable” See Rule 1.0(i)
COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

The Proposed Ruleisidentical to DR 7-101(A)(1). DR 6-101(A)(3) aso requiresthat a
lawyer not "neglect amatter entrusted to him.”

Comparison To ABA Model Rules
The Proposed Ruleisidentical to ABA Model Rule 1.3.
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Changes Made to 1997 Committee Preliminary Draft In Responseto Comments
No changes.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. The Board of Professional Responsibility has asked the Court to add a second sentence
to the Rule that would state: “ A lawyer shall not neglect alegal matter entrusted to the lawyer.”
Thiswording comes from DR 6-103(A)(3). The Committee believes that thisaddition is
unnecessary because alawyer who neglects a matter has violated Rule 1.3 by failing to provide
diligent and prompt representation. If, however, the Court believes there should be a specific
reference to neglect, the Committee recommends that this point be made in anew first sentenceto
Comment [1], rather than in the Rule text, so asto maintain the consistency of this Rule with the
ABA Mode Rule, which has been widely adopted.

2. The Attorney General has voiced a concern about that portion of Comment [1] that refers
to the right of the client to determine the means by which amatter should be pursued. Such aright
is said to be inconsistent with the Attorney General’ s responsibility to make decisions about
litigated matters in the interests of the State of Tennessee, notwithstanding the dictates or wishes of
agency officials. Asexplained in the Committee’ s response to the Attorney Genera’ s concerns
about Rule 1.2, which specifically addresses the all ocation of authority between lawyer and client,
the Committee believes that these concerns are adequately addressed in Scope, Paragraph [4].
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PROPOSED RULE 1.4
COMMUNICATION

(@ A lawyer shall keep a client reasonably informed about the status of a matter and comply with
reasonable requests for information within a reasonable time.

(b) A lawyer shall explain amatter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation.

COMMENT
Keeping the Client Reasonably Informed

[1] Reasonable communication between the lawyer and the client is necessary for the client
to effectively participate in the representation. \WWhen a decision about the representation must be
made by the client, the lawyer must consult with and secure the client’ s consent prior to taking
action. Thus, alawyer who receives from opposing counsel an offer of settlement in acivil
controversy or aproffered plea bargain in acriminal case should promptly inform the client of its
substance, unless prior discussions with the client have left it clear that the proposal would be
unacceptable. With respect to the decisions for which the client’s prior consent is not required by
Rule 1.2, the lawyer’ s responsibility isto keep the client reasonably informed. In some situations --
depending on both the importance of the action under consideration and the feasibility of consulting
with the client -- this duty will require consultation prior to taking the action. In other
circumstances, such as during atrial when an immediate decision must be made, practical exigency
may also require alawyer to act for a client without prior consultation. In such cases, and in other
situations in which the client hasimpliedly or expresdy delegated authority to the lawyer to take
action without prior consultation, the lawyer must nonethel ess act reasonably to keep the client
informed of actions the lawyer has taken on the client’ s behalf.

Explaining M atters

[2] The client should have sufficient information to participate intelligently in decisions
concerning the objectives of the representation and the means by which they are to be pursued, to
the extent the client iswilling and able to do so. For example, alawyer negotiating on behalf of a
client should provide the client with facts relevant to the matter, inform the client of communications
from another party and take other reasonable steps that permit the client to make a decision
regarding a serious offer from another party.

[3] Ordinarily, the information to be provided isthat appropriate for aclient whoisa
comprehending and responsible adult. However, fully informing the client according to this
standard may be impracticable, for example, where the client isa child or suffers from mental
disability. See Rule 1.14. When the client is an organization or group, it is often impossible or
inappropriate to inform every one of its members about itslegal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the organization. See Rule 1.13.
Where many routine matters are involved, a system of limited or occasiona reporting may be
arranged with the client. Practical exigency may also require alawyer to act for a client without prior
consultation.

Withholding Information
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[4] In some circumstances, alawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate communication.
Thus, alawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist
indicates that disclosure would harm the client. A lawyer may not withhold information to serve the
lawyer's own interest or convenience. Rules or court orders governing litigation may provide that
information supplied to alawyer may not be disclosed to the client. Rule 3.4(c) directs compliance
with such rules or orders.

DEFINITIONAL CROSS-REFERENCES
“Reasonable” and “Reasonably” See Rule 1.0(i)
COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

The proposal isidentical to DR 7-101(A)(2) and (3), except that “within a reasonable time”
is added.

Comparison To ABA Model Rules

The proposal isidentical to Model Rule 1.4, except that “within areasonable time’ is
added.

Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

To conform the proposal to the current Tennessee Rules and ABA Mode Rule 1.4, the
following paragraphs contained in the Preliminary Draft were deleted:

(A) Before or within areasonable time after agreeing to represent aclientin a
meatter, alawyer shall consult with the client about the representation as may be
required by the Rules of Professional Conduct.
(B) During the course of the representation, alawyer shall

(2) initiate a consultation with the client within areasonable time

(@) prior to taking any action requiring the specific consent of the
client; or

(b) after the lawyer comes to know that the client expects assistance
not permitted by the Rules of Professional Conduct or other law or
that the lawyer is otherwise unwilling to provide.

The Committee concluded that paragraph (A) was unnecessary and that the matters covered in
Paragraph (B)(2) are adequately addressed in Rule 1.2.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

No comment or changes.
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PROPOSED RULE 1.5
FEES

| (@ A lawyer's fee and charges for cests expenses shall be reasonable. The factors to be considered
in determining the reasonableness of afee include the following:

(2) the time and labor required, the novelty and difficulty of the questionsinvolved, and
the skill requisite to perform the legal service properly;

(2) thelikelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for smilar legal services,
(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the
services,

(8) whether the fee isfixed or contingent;

(9) prior advertisements or statements by the lawyer with respect to the feesthe lawyer
charges; and

(10) whether the fee agreement isin writing.

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee shall be
communicated to the client, preferably in writing, before or within areasonable time after
commencing the representation.

(c) A feemay be contingent on the outcome of the matter for which the service is rendered, except
in amatter in which a contingent feeis prohibited by paragraph (d) or other law. A contingent fee
agreement shall be in writing and signed by the client and shall state the method by which thefeeis
to be determined, including the percentage or percentages that shall accrue to the lawyer in the event
of settlement, trial or appedl, litigation and other expenses to be deducted from the recovery, and
whether such expenses are to be deducted before or after the contingent fee is calculated. Upon
conclusion of a contingent fee matter, the lawyer shall provide the client with awritten statement
stating the outcome of the matter and whether there was a recovery, and showing the remittance, if
any, to the client and the method of its determination.

(d) A lawyer shal not enter into an arrangement for, charge, or collect:

(2) any feein a domestic relations matter, the payment or amount of which is contingent
upon the securing of adivorce or the award of custodial rights, or upon the amount of
alimony or support, or the value of a property division or settlement, unless the matter
relates solely to the collection of arrearagesin aimony or child support or the enforcement
of an order dividing the marital estate and the fee arrangement is disclosed to the court; or
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(2) acontingent fee for representing a defendant in a criminal case.
(e) A division of fee between lawyers who are not in the same firm may be made only if:

(2) thedivision isin proportion to the services performed by each lawyer or, by written
consent of the client, each lawyer assumesjoint responsibility for the
representation; and

(2) the client is advised of and does not object to the participation of al the lawyers
involved; and

(3) thetota feeisreasonable.
COMMENT
Basisor Rate of Fee

[1] When the lawyer has regularly represented a client, there ordinarily will have evolved an
understanding concerning the basis or rate of the fee. In anew client-lawyer relationship, however,
an understanding as to the fee should be promptly established. It is not necessary to recite al the
factorsthat underlie the basis of the fee, but only those that are directly involved in its computation.
It is sufficient, for example, to state that the basic rate is an hourly charge or afixed amount or an
estimated amount, or to identify the factors that may be taken into account in finally fixing the fee.
When devel opments occur during the representation that render an earlier estimate substantially
inaccurate, arevised estimate should be provided to the client. A written statement concerning the
fee reduces the possibility of misunderstanding. Furnishing the client with a simple memorandum
or acopy of the lawyer's customary fee schedule is sufficient if the basis or rate of the feeis set
forth.

Terms of Payment

[2] A lawyer may require advance payment of afee, but is obliged to return any unearned
portion. See Rule 1.16(d). A lawyer may accept property in payment for services, such asan
ownership interest in an enterprise, providing this does not involve acquisition of a proprietary
interest in the cause of action or subject matter of the litigation contrary to Rule 1.8(j). However, a
fee paid in property instead of money may be subject to specia scrutiny because it involves
guestions concerning both the value of the services and the lawyer's special knowledge of the value
of the property. If the property belongs to the client, the lawyer will also have to comply with the
requirements of Rule 1.8(a).

[3] An agreement may not be made whose terms might induce the lawyer improperly to
curtail servicesfor the client or perform them in away contrary to the client's interest. For example,
alawyer should not enter into an agreement whereby services are to be provided only up to a stated
amount when it is foreseeable that more extensive services probably will be required, unlessthe
situation is adequately explained to the client. Otherwise, the client might have to bargain for further
assistance in the midst of a proceeding or transaction. However, it is proper to define the extent of
servicesin light of the client's ability to pay. A lawyer should not exploit afee arrangement based
primarily on hourly charges by using wasteful procedures. When there is doubt whether a
contingent fee is consistent with the client's best interest, the lawyer should offer the client
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alternative bases for the fee and explain their implications. Applicable law may impose limitations
on contingent fees, such as a ceiling on the percentage.

[4] Insome circumstances, other law may regulate the fees and expenses charged by
lawyers. For example, Tennessee law regulates contingent feesin medical malpractice cases. See,
e.g., Tenn. Code Ann. § 29-26-120 (1980). In these circumstances, charged charging unlawful fees
or expenses may be considered unreasonable under section (a) of this Rules and may violate Rule
8.4 or other rules. See, e.g., Rule 8.4(d) (prohibiting conduct prejudicial to the administration of
justice).

Division of Fee

[4 5] A division of feeisasingle billing to aclient covering the fee of two or more lawyers
who are not in the same firm. A division of fee facilitates association of more than one lawyer ina
matter in which neither alone could serve the client as well, and most often is used when the feeis
contingent and the division is between areferring lawyer and atrial specialist. Paragraph (e) permits
the lawyersto divide afee on either the basis of the proportion of servicesthey render or by
agreement between the participating lawyersif al assume responsbility for the representation asa
whole and the client is advised and does not object. It does not require disclosure to the client of the
share that each lawyer isto receive. Joint responsibility for the representation entails the obligations
stated in Rule 5.1 for purposes of the matter involved.

Disputes Over Fees

[5 6] If aprocedure has been established for resolution of fee disputes, such asan
arbitration or mediation procedure established by the bar, the lawyer should conscientioudy
consider submitting to it. Law may prescribe a procedure for determining alawyer's fee, for
example, in representation of an executor or administrator, aclass or a person entitled to a
reasonable fee as part of the measure of damages. The lawyer entitled to such afee and alawyer
representing another party concerned with the fee should comply with the prescribed procedure.

DEFINITIONAL CROSS-REFERENCES

“Firm” See Rule 1.0(d)
“Reasonable” and “Reasonableness’ See Rule 1.0(i)

COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

Paragraph (a): DR 2-106(A) provides that alawyer "shall not enter into an agreement for,
charge, or collect anillegal or clearly excessivefee." DR 2-106(B) providesthat afeeis"clearly
excessive when, after areview of the facts, alawyer of ordinary prudence would be left with a
definite and firm conviction that the fee isin excess of areasonable fee.," EC 2-17 statesthat a
lawyer "should not charge more than areasonablefee. . .." Therequirement that charges for
expenses, aswell asfees, be reasonableis new. With the exception of Subparagraphs (9) and (10),
the factors to be considered in determining the reasonableness of the fees and charges for costs are
substantially identical to those listed in DR 2-106(B).”

26



raph (b): There is no counterpart to Paragraph (b) in the Tennessee Rules. EC 2-19
states that it is"usually beneficia to reduce to writing the understanding of the parties regarding the
fee, particularly when it is contingent.”

Paragraph (c): Thereis no counterpart to Paragraph (c) in the Tennessee Rules. EC 2-20
providesthat ' [c] onti ngent fee arrangementsin civil cases have long been commonly accepted in the
United States," but that "alawyer generally should declineto accept employment on a contingent
fee basis by onewho is able to pay areasonable fixed fee. .

Paragraph (d)(1): Thereis no comparable provision in the Disciplinary Rules, but EC 2-20
provides that "contingent fee arrangements in domestic relations cases are rarely justified.” The
Committee’ s proposal with respect to contingent fees in domestic relations matters tracks but is not
identical to the approach taken in Hall v. Davis, dlip op., No. 01-A-01-9404-CV-00146, 1994 Tenn.
App. LEXIS534 (Tenn. Ct. App., Middle Section, Sept. 21, 1994), and Alexander v. Inman, dip
op., No. 01A01-9605-CH-00215, 1996 Tenn. App. LEXIS 801 (Tenn. Ct. App., Middle Section,
Dec. 11, 1996), reversed on other grounds, 974 S.W.2d 689 (Tenn. 1998). A noticeable difference
isthat we have dispensed with arequirement of prior judicia approval. The Committee believes that
notification is a sufficient safeguard.

Paragraph (d)(2): DR 2-106(C) more broadly prohibits "a contingent feein acriminal

Paragraph (e): DR 2-107(A) permitsdivision of feesonly if: "(1) The client consentsto
employment of the other lawyer after afull disclosure that adivision of feeswill be made. (2) The
divison isin proportion to the services performed and responsibility assumed by each. (3) Thetotal
fee does not exceed clearly reasonable compensation . . . ." Paragraph (e) permits division without
regard to the services rendered by each lawyer if they assume joint responsibility for the
representation.

Comparison To ABA Model Rules

Paragraph (a): The proposal isidentical to ABA Model Rule 1.5(a) except for the addition
to the reference to “charges for expenses’ and subparagraphs (9) and (10).

Paragraph (b): The proposal isidentical to ABA Model Rule 1.5(b).

Paragraph (c): Except for aminor editorial change in the last sentence, the proposal is
substantively identical to ABA Modéd Rule 1.5(c).

Paragraph (d)(1): The proposal differsfrom ABA Model Rule 1.5(d)(1) which flatly
prohibits charging “any fee in adomestic relations matter, the payment or amount of whichis
contingent upon the securing of a divorce or upon the amount of alimony or support, or property
settlement in lieu thereof.”

Paragraph (d)(2): The proposal isidentical to ABA Model Rule 1.5(d)(2).
Paragraph (e): The proposal isidentical to ABA Model Rule 1.5(¢e).

Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

27



Paragraph (A): The Committee deleted a Paragraph (A)(2) that created a rebuttable
presumption of reasonableness when a knowledgeable client executed a written fee agreement:

A fee determined in accordance with awritten agreement signed by a
knowledgeable client after consultation with the lawyer about the fee and
reasonable aternative fee arrangements shall be presumed reasonable unless

the  lawyer had reason to believe that the client did not understand the terms of the
agreement when it was signed. A knowledgeableclientis

(@) aclient who by virtue of hisor her knowledge about and prior experience
with lawyers and legal matters can be regarded as capable, after consultation
with the lawyer, of making reasonable judgments about the relative
advantages and disadvantages of the fee agreement, or

(b) aclient represented by an agent who by virtue of hisor her knowledge
about and prior experience with lawyers and legal matters can be regarded as
capable, after consultation with the lawyer, of making reasonable judgments
about the relative advantages and disadvantages of the agreement.

The Committee concluded that this novel provision was unnecessary because the factorsto be
considered in determining the reasonableness of afee are sufficiently flexible to permit
consideration of the fact that a knowledgeable client agreed to the fee in writing.

Paragraph (D)(1)(6): The Committee deleted from Paragraph (D)(1)(b) the requirement that
alawyer must secure prior judicial approval of acontingent feeto charged in adomestic relations
matter. The Committee thought that notification of the tribunal, coupled with the generd prohibition
against charging unreasonabl e fees, affords clients sufficient protection against the misuse of
contingent fees in this context.

Comment [4] was added to alert lawyers to statutory restrictions on contingent fees.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. In paragraph (a), the Committee has replaced “ costs” with “expenses,” because costs
might be too narrowly understood or construed to mean court costs, and lawyers frequently incur
expenses other than court costs. The reference to expensesis broad enough to include all
expenditures by alawyer incurred on behalf of a specific client.

2. The Board of Professional Responsibility has asked the Court to add an el eventh factor
to be considered in determining whether alawyer’ sfeeisreasonable: “whether alawyer of
ordinary prudence would be left with afirm and definite conviction that the fee is not in excess of a
reasonable fee.” Thisisanegative formulation of the current standard in DR 2-106(B), which
serves as adefinition of aclearly excessive fee prohibited by DR 2-106(A). The Committeeis
opposed to this change because this reference does not describe a factor to be considered in
determining whether afee isreasonable, but rather is a specification of how certain the lawyer must
be that the fee is reasonable, after consideration of those factors. As such it introduces new and
undefined terminology that does not mesh with the terminology consistently employed throughout
the Rules. The Committee's proposal requiresthat alawyer’sfeefall within the range of fees that
would be charged by reasonably prudent and competent lawyers under the circumstances. See Rule
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1.0(i). An added referenceto “afirm and definite conviction that the fee is not in excess of a
reasonableness fee” will only confuse theinquiry.

3. The Tennessee Triad Lawyers Association asked the Committee to replace the
requirement that alawyer’s fee be “reasonable” with alessrestrictive prohibition against charging
“aclearly excessivefee.” Asnoted by the TTLA, DR 2-106 (A) currently providesthat alawyer
shall not charge a clearly excessive fee, which is then defined in DR 2-106(B) in terms of whether a
lawyer of ordinary prudence would be left with a definite and firm conviction that the fee exceeds a
reasonable fee. For there to be such a definite and firm conviction, then, the fee would have to be
considerably well in excess of areasonable fee. Particularly concerned about the difficulty of
determining the reasonableness of contingent fees, the TTLA argued that lawyers should be
afforded more leeway in charging for their services than is afforded by the proposed requirement
that fees be reasonable. In the end, however, the Committee was persuaded that the public, many of
whom are not well-informed about lawyer fee practices, need the greater protection afforded by a

| more straightforward requirement that alawyer’ s fee be reasonable.
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PROPOSED RULE 1.6
CONFIDENTIALITY

(& A lawyer shall not reveal information relating to representation of aclient unlessthe client
consents after consultation, except that the lawyer may make such disclosures as are impliedly
authorized by the client in order for the lawyer to carry out the representation.

(b) A lawyer may reveal information relating to the representation of aclient to the extent the lawyer
reasonably believes disclosure is necessary:

(2) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client or another person from committing a crime, unless disclosureis
prohibited or restricted by Rule 3.3;

(3) to rectify or mitigate substantial injury to the financial interests or property of another
resulting from the client’s commission of acrime or fraud in furtherance of which the
client has used the lawyer’ s services, unless disclosure is prohibited or restricted by Rule
3.3,

(4) to secure legal advice about the lawyer’ s compliance with these Rules; or

(5) to establish aclaim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish adefense to a criminal charge or civil clam against the
lawyer based upon conduct in which the client was involved, or to respond to allegations
in any proceeding concerning the lawyer's representation of the client.

(c) A lawyer shall reveal information relating to the representation of aclient to the extent the lawyer
reasonably believes disclosure is necessary:

(1) to comply with an order of atribunal requiring disclosure but only if ordered to do so

by the tribunal after the lawyer has asserted on behalf of the client all non-frivolous claims
that the information sought by the tribunal is protected against disclosure by the  attorney-client
privilege or other applicable law.

(2) to comply with Rules 3.3, 4.1, or other law.
COMMENT

[1] This Rule governs the disclosure by alawyer of information relating to the
representation of aclient during the lawyer’ s representation of the client. See Rule 1.8(b) with
respect to the use of such information to the disadvantage of the client. See Rule 1.9(c) with respect
to disclosure and adverse use of information relating to the representation of aformer client.

[2] The observance of the ethica obligation of alawyer to hold inviolate confidentia
information of the client not only facilitates the full development of facts essentia to proper
representation of the client but also encourages people to seek early legal assistance.

[3] Almost without exception, clients cometo lawyersin order to determine what their rights
are and what is, in the maze of laws and regulations, deemed to be legal and correct. The common
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law recognizes that the client's confidences must be protected from disclosure. Based upon
experience, lawyers know that aimost al clientsfollow the advice given, and the law is upheld.

[4] A fundamental principle in the client-lawyer relationship isthat the lawyer maintain
confidentiality of information relating to the representation. This contributes to the trust that isthe
hallmark of the client-lawyer relationship. The client isthereby encouraged to communicate fully
and frankly with the lawyer even asto embarrassing or legally damaging subject matter.

[5] The principle of lawyer-client confidentiality is given effect by related bodies of law,
including the attorney-client privilege, the work-product doctrine, and the rule of confidentiality
established in professiona ethics. The attorney-client privilege appliesin judicial and other
proceedingsin which alawyer may be called as awitness or otherwise required to produce evidence
concerning aclient. Therule of client-lawyer confidentiality appliesin situations other than those
where evidence is sought from the lawyer through compulsion of law. The confidentiality rule, for
example, applies not only to matters communicated in confidence by the client but also to all
information relating to the representation, whatever its source. A lawyer may not disclose such
information except as authorized or required by the Rules of Professional Conduct or other law.
See also Scope.

[6] The requirement of maintaining confidentiality of information relating to representation
appliesto government lawyers who may disagree with the policy goals that their representation is
designed to advance.

[7] Paragraph (a) prohibits alawyer from reveaing information relating to the
representation of aclient. This prohibition also appliesto disclosures by alawyer that do not in
themselves revea protected information but could reasonably lead to the discovery of such
information by athird person. A lawyer’s use of hypotheticalsto discussissues relating to the
representation is permissible so long as there is no reasonable likelihood that the listener will be
able to ascertain the identity of the client or the situation involved.

Authorized Disclosure

[8] A lawyer isimpliedly authorized to make disclosures about a client when appropriatein
carrying out the representation, except to the extent that the client'sinstructions or specia
circumstances limit that authority. In litigation, for example, alawyer may disclose information by
admitting afact that cannot properly be disputed, or in negotiation by making a disclosure that
facilitates a satisfactory conclusion.

[9] Lawyersin afirm may, in the course of the firm's practice, disclose to each other
information relating to a client of the firm, unless the client has instructed that particular information
be confined to specified lawyers.

Disclosure Adverseto Client

[10] Although the public interest is usually best served by a strict rule requiring lawyersto
preserve the confidentiality of information relating to the representation of their clients, the
confidentiality ruleis subject to limited exceptions. Paragraph (b)(1) recognizes the overriding value
of life and physical integrity and permits disclosure reasonably necessary to prevent reasonably
certain death or substantial bodily harm. Substantial bodily harm includes life threatening and
debilitating illnesses and the consequences of child sexual abuse. Such injuries are reasonably
certain to occur if they will be suffered imminently or if thereis a present and substantial threat that
aperson will suffer such injuries at alater date if the lawyer fails to take action necessary to
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eliminate the threat. Thus, alawyer who knows that a client has accidentally discharged toxic waste
into atown’s water supply may reveal thisinformation to the authoritiesif thereis a present and
substantial risk that a person who drinks the water will contract alife-threatening or debilitating
disease and the lawyer’ s disclosure is necessary to eiminate the threat or reduce the number of
victims.

[11] Paragraph (b)(2) enablesthe lawyer to reveal information to the extent necessary to
prevent the client from committing a crime. The client can, of course, prevent such disclosure by
refraining from the wrongful conduct. Although Paragraph (b)(2) does not require that the lawyer
reveal the client’s misconduct, the lawyer may not in any way counsel the client to engage, or assist
the client, in conduct that the lawyer knowsis criminal or fraudulent. See Rule 1.2(d). Seealso
Rule 1.16 with respect to the lawyer’ s obligation or right to withdraw from the representation of the
client in such circumstances. Where the client is an organization, the lawyer may be in doubt
whether contemplated conduct will actualy be carried out by the organization’ s constituents. Where
necessary to guide conduct in connection with this Rule, the lawyer may make inquiry within the
organization asindicated in Rule 1.13(b). Rule 3.3, rather than Paragraph (b)(2) governs disclosure
of aclient’sintention to commit perjury or other crimesin connection with an adjudicative
proceeding.

[12] Paragraph (b)(3) addresses the situation in which alawyer services have been used by
the client in furtherance of the client’s commission of acrime or fraud, but the lawyer does not
discover this misuse of the lawyer’ s services until after the crime or fraud has been consummated
and loss has been suffered by the victim. Although the client no longer has the option of preventing
disclosure by refraining from the wrongful conduct, there will be situationsin which a substantial
loss suffered by the affected person can be rectified or mitigated. In such situations, the lawyer
may disclose information relating to representation to the extent necessary to assist the affected
persons recoup their losses.

[13] A lawyer’s confidentiality obligations do not preclude alawyer from securing legal
advice about the lawyer’ s personal responsibility to comply with these Rules. In most situations,
disclosing information to secure such advice will be impliedly authorized for the lawyer to carry out
the representation. Even when the disclosure is not impliedly authorized, paragraph (b)(4) permits
such disclosure because of the importance of alawyer’s compliance with the Rules of Professional
Conduct. For the protection of the client, such disclosures may be made only if they will be
protected by the attorney-client privilege.

[14] Where alegal claim or disciplinary charge alleges complicity of the lawyer in aclient's
conduct or other misconduct of the lawyer involving representation of the client, the lawyer may
respond to the extent the lawyer reasonably believes necessary to establish adefense. The sameis
true with respect to a claim involving the conduct or representation of aformer client. Such acharge
can arisein acivil, crimina or professiona disciplinary proceeding, and can be based on awrong
allegedly committed by the lawyer against the client, or on awrong alleged by athird person; for
example, a person claiming to have been defrauded by the lawyer and client acting together. The
lawyer's right to respond arises when an assertion of such complicity has been made. Paragraph
(b)(5) does not require the lawyer to await the commencement of an action or proceeding that
charges such complicity, so that the defense may be established by responding directly to athird
party who has made such an assertion. The right to defend, of course, applies where a proceeding
has been commenced. Where practicable and not prejudicial to the lawyer's ability to establish the
defense, the lawyer should advise the client of the third party's assertion and request that the client
respond appropriately. In any event, disclosure should be no greater than the lawyer reasonably
believesis necessary to vindicate innocence, the disclosure should be made in amanner which limits
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access to the information to the tribunal or other persons having a need to know it, and appropriate
protective orders or other arrangements should be sought by the lawyer to the fullest extent
practicable.

[15] A lawyer entitled to afeeis permitted by paragraph (b)(5) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the beneficiary
of afiduciary relationship may not exploit it to the detriment of the fiduciary. As stated above, the
lawyer must make every effort practicable to avoid unnecessary disclosure of information relating to
arepresentation, to limit disclosure to those having the need to know it, and to obtain protective
orders or make other arrangements minimizing the risk of disclosure.

[16] Paragraph (b) permits but does not require the disclosure or use of information relating
to aclient’ s representation to accomplish the purposes specified in paragraphs (b)(1) through (5).
In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the
nature of the lawyer's relationship with the client and with those who might be injured by the client,
the lawyer's own involvement in the transaction and factors that may extenuate the conduct in
guestion. Where practical, the lawyer should seek to persuade the client to take suitable action. In
any case, adisclosure adverse to the client's interest should be no greater than the lawyer reasonably
believes necessary to the purpose. A lawyer's decision not to take preventive action permitted by
paragraph (b) does not violate this Rule.

Disclosure Otherwise Required or Authorized

[17] The Rules of Professional Conduct in various circumstances permit or require a
lawyer to disclose information relating to the representation. See Rules 2.2, 2.3,3.3and 4.1. In
addition to these provisions, alawyer may be obligated or permitted by other provisions of law to
give information about a client. Whether another prowsuon of law supersedes Rule 1.6 isamatter of
interpretation beyond the scope of these Rul ' g agal Heh-a

supepsegten.

[18] A lawyer must aso comply with lawful orders of atribunal, an administrative or
executive agency, or alegidative body. If alawyer iscaled asawitnessto give testimony
concerning aclient, or is otherwise ordered to revea information relating to the client’s
representation, the lawyer must, absent authorization from the client to do otherwise, assert on
behalf of the client all non-frivolous claims that the information sought is protected against
disclosure by the attorney-client privilege or other applicable law. In the event of an adverse ruling,
the lawyer should consult with the client about the possibility of appealing the adverseruling. See
Rule 1.4 and 1.2. Unless an appeal istaken, the lawyer must comply with the order.

Acting Competently to Preserve Confidentiality

[19] A lawyer must act competently to safeguard information relating to the representation
of aclient against inadvertent or unauthorized disclosure by the lawyer or by other personswho are
participating in the representation of the client or who are subject to the lawyer’s supervision. See
Rules1.1, 5.1, and 5.3.

[20] When transmitting a communication that includes information relating to the
representation of aclient, the lawyer must take reasonabl e precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that the
lawyer utilize special security measuresif the method of communication affords a reasonable
expectation of privacy. Specia circumstances, however, may warrant special precautions. Factorsto

33



be considered in determining the reasonableness of the lawyer’ s expectation of confidentiality
include the sengitivity of the information and the extent to which the privacy of the communication
is protected by law or by aconfidentiality agreement. A client may require the lawyer to implement
special security measures not required by this Rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this Rule.

Former Clients

[21] The duty of confidentiality continues after the client-lawyer relationship has been
terminated. See Rule 1.9(c).

DEFINITIONAL CROSS-REFERENCES

“Consultation” See Rule 1.0(c)
“Fraud” See Rule 1.0(e)
“Reasonably” See Rule 1.0(i)
“Reasonably Believes’ See Rule 1.0())
“Substantial” See Rule 1.0(1)
“Tribunal” See Rule 1.0(m)

COMMITTEE NOTES

Comparison To Current Tennessee Ethics Rules

Paragraph (a): The reference to “information relating to the representation of the client”
encompasses more information than embraced by DR 4-101(A)’ s reference to “ confidences’ and
“secrets.” Thisisbecause DR 4-101(A) defined a*“secret” in terms of information "gained in"
the professional relationship that "the client has requested be held inviolate or the disclosure of
which would be embarrassing or would be likely to be detrimental to the client.”

Paragraph (b)(1): No counterpart in Tennessee Rules.

Paragraph (b)(2): Substantially similar to DR 4-101(c)(3).

Paragraph (b)(3): No counterpart in Tennessee Rules.

Paragraph (b)(4): No counterpart in Tennessee Rules.

Paragraph (b)(5): DR 4-101(C)(4) permits disclosures “ necessary to establish or collect
his fee or to defend himself or his employees or associates against an accusation of wrongful
conduct.”

Paragraph (c): DR 4-101(C)(2) permits disclosure “when . . . required by law or court
order.”

Comparison to ABA Model Rules
Paragraph (a): Proposed Rule 1.6 (a) isidentical to ABA Model Rule 1.6(a).



Paragraph (b)(1): Proposed Rule 1.6(b)(1) tracks ABA Model Rule 1.6(b)(1), only permits
disclosure to prevent the client as well asthe client, from committing a crime likely to result in
imminent death or substantial bodily harm.

Paragraphs (b)(2) and (3): The Model Rules does not permit disclosure to prevent the client
from committing a crime or to rectify substantial resulting from a crime or fraud in the commission
of which the client’ s had used the lawyer’ s services.

Paragraph (b)(4): Thereis no counterpart in the ABA Model Rules.
Paragraph (b)(5): Paragraph (b)(5) isidentical to the ABA Model Rule 1.6(b)(2).
Paragraph (c): Thereis no counterpart in the ABA Model Rules.

Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

Paragraphs (a), (b)(5), and (c) are the same as paragraphs (A), (B)(4), and (C)(2) inthe
Preliminary Draft.

Paragraph (b)(1): The Committee has broadened the grant of permission to lawyersto
reveal information relating to the representation of a client for the purpose of preventing death or
substantial bodily. Disclosureisnow permitted without any requirement that it be the result client’s
crime. Also the death or injury no longer must be imminent. It issufficient if the harmis
reasonably certain to occur. This change is consistent with the American Law Institute Restatement
of the Law Governing Lawyers.

Paragraph (b)(2): Paragraph (b)(2) is new and permits disclosure to prevent the commission
of any crime (with an exception for those crimes against the administration of justice that are
addressed by Rule 3.3). This carries forward into the proposed rule the permission to reveal client
confidences and secrets granted by DR 4-101(c)(3).

Deletion of Paragraph (B)(3) of the Preliminary Draft: The Committee deleted paragraph
(B)(3) that permitted disclosure "to inform alaw firm with whom the lawyer proposes to associate,
or with whom the lawyer has associated, of the identity of the lawyer’ s clients, and general subject
matter of the representation of those clients, but only if the lawyer reasonably believes that such
disclosure will not materially disadvantage the client.” Given the limited nature of the information
involved and the generally accepted practice among lawyers, the Committee concluded that this
exception was not necessary.

Paragraph (b)(3): Paragraph (b)(3) is new and permits disclosure to rectify or mitigate
substantial financial loss resulting from aclient’s crime or fraud in which the client used the
lawyer’s services. Therationale for this exception is that the client has abused the attorney-client
relationship by using the lawyer’ s services to commit the crime or fraud and has thereby forfeited
the protections of Rule 1.6.

raph (b)(4): Paragraph (b)(4) represents atighter formulation of the exception in
paragraph (B)(2) of the Preliminary Draft. The change has no effect on the scope of the exception.

Paragraph (c)(1): The Committee has deleted the references to "an agency” so the lawyer is
only required to comply with orders of a"tribunal.” The Committee thinks that confidentiality is so
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important that lawyers should only be required to abide by the order of a court or acomparable
adjudicative body.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. For different reasons, the Knoxville Bar Association and the East Tennessee Victim's
Rights Task Force have voiced concern about the Committee' s recommendation that Rule 1.6
protect al “information relating to the representation of aclient.” The KBA’s concern isthat the
breadth of the protection will unnecessarily prohibit lawyers from sharing information acquired
during arepresentation that would help educate the bar or facilitate settlement and mediation. The
Victim’s Rights Task Force, on the other hand, objects because Rule 1.6 protects more than the
client’s communications with the lawyer and affords lawyers a shield behind which they can hide to
avoid what most citizens would consider our obligations to our communities.

The Committee concedes that Rule 1.6 protects more information than protected by the DR
4-101, which only protects “confidences” and “secrets.” The essential differenceisthat Rule 1.6
precludes disclosure of information relating to the representation without regard to whether
disclosure would be embarrassing or would likely to detrimental to the client. The Committee,
however, does not share the KBA’ s concern about this rule as an impediment to education of the
bar because, as noted in Comment [7], lawyers can use hypotheticals to share their experience with
other lawyers. Nor does the Rule preclude a disclosure that will facilitate settlement or mediation
because such disclosures would be impliedly authorized to carry out the representation. The client
can also expressly authorize such disclosures.  Nor does the Committee agree with the Victim’'s
Rights Task Force criticism because the information about which they are concerned -- information
relating to the commission of crime -- would be harmful to the client and would therefore constitute
a“secret” under DR 4-101(A). Inthisregard, the Committee’ s proposal does not change the law.
More importantly, the Committee would note that its proposal broadens the circumstancesin which
alawyer is permitted to disclose information relating to a client’ s representation to prevent loss of
life or substantial bodily harm, to prevent the client from committing a crime, and to rectify or
mitigate the consequences of a crime or fraud in which the client used the lawyer’ s services.

2. T. Maxfield Bahner of Chattanooga Bar has asked the Committee to follow the lead of
the ABA House of Delegates and the American College of Trial Lawyers and del ete Paragraphs
(b)(2) and (b)(3). The effect of this proposal would be to prohibit lawyers, absent client consent,
from revealing information relating to the client’ s representation, even when necessary to prevent
the client from committing acrime or to mitigate or rectify the consequences of acrime or fraud in
the commission of which the client had used the lawyer’ s services.  With due respect to the
American College of Trial Lawyers and the ABA House of Delegates, the Committee believes their
position on confidentiality isout of line with the prevailing sentiment in Tennessee and most other
jurisdictions about the circumstances in which lawyers should be permitted to take action to protect
others from the wrongful conduct of their clients. Paragraph (b)(2) is consistent with current law in
Tennessee, and Paragraph (b)(3) only permits disclosures when the client has grossly abused the
attorney-client relationship by using the lawyer’ s servicesin furtherance of the client’s crime or
fraud.

3. Paragraph (b)(2) permits alawyer to disclose information relating to the representation to
prevent commission of acrime, unless disclosureis prohibited or restricted by Rule 3.3. The Board
of Professional Responsibility and representatives of several victim’ s rights groups have asked the
Court to drop the exception to the lawyer’ sright to reveal aclient’ sintention to commit a crime.
The Committee urges the Court not to do so. The sole purpose for the cross-reference to Rule 3.3
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in Paragraph (b)(3) isto clarify that Rule 3.3, rather than Rule 1.6(2), governswhen the crimein
guestion relates to an adjudicative proceeding. Paragraphs (c) and (d) of Rule 3.3 do not alow
disclosure in casesin which the client intends or has committed a fraud against the court or an
offense against the administration of justice (other than jury tampering). See the Committee’s
discussion of proposals to modify Rule 3.3. Permitting disclosure pursuant to Rule 1.6(b)(2)
would be inconsistent with the restrictions on disclosure in Rule 3.3. If the Court approves the
Committee’ s proposal with respect to Rule 3.3, it should not change Rule 1.6(b)(2).

4. Paragraph (b)(3): On its own motion, the Committee proposes that an exception
comparableto that in Paragraph (b)(2) be added to Paragraph (b)(3) that permits disclosure to
rectify the consequences of aclient’s crime or fraud. Upon review of the relationship between the
exceptionsin Rule 1.6(b) and Rule 3.3, the Committee concluded that there might be situationsin
which Paragraph (b)(3) might be read to permit disclosure in situations in which it would be
prohibited by Rule 3.3. Once again, the sole purpose of this change isto clarify that lawyers must
be guided by Rule 3.3 rather than Rule 1.6(b)(3) when the crime in fraud in question relates to an
adjudicative proceeding.

5. Paragraphs (b)(1) and (b)(2): Both the United States Attorneys and the Tennessee
Didtrict Attorneys General Conference have asked the Court to modify the Committee' s proposal in
Paragraphs (b)(1) and (b)(2) so asto require (rather than merely permit) lawyersto reved
information relating to client’ s representation to the extent necessary to prevent reasonably certain
death or substantial bodily harm and to prevent the client or another person from committing a
crime. The Committee opposes this proposal because it would impose an obligation on lawyers
that is not imposed on other citizens and would do so in situations in which the lawyer has no
greater ability, either by virtue of training or experience, to predict where death or substantial bodily
injury will result or that the client will actually carry out the crimein question. The Committeeis
also concerned that mandatory disclosure would have a much greater adverse affect on clients
willingness to confide with their lawyers than would be the case when the lawyer is permitted to
disclose, but retains the discretion to remain silent.

6. The Attorney General has voiced concerns about the relationship between Rule 1.6 and
the Open Meeting Law, as interpreted by the Court in Smith County Educ. Assn v. Anderson, 676
S.W.2d 328 (Tenn. 1984), and Van Hooser v. Warren Co. Bd. of Educ., 807 S.W.2d 230 (Tenn.
1991). The Attorney General is concerned that these decisions might not be deemed “other law”
requiring disclosure and his concern is heightened by the assertion in Comment [17] that there
should be a presumption against other law superceding Rule 1.6. The Committee believesthat itis
beyond question that a statute such as the Open Mesetings Act, as interpreted by the Supreme Court,
congtitutes “other law” within the meaning of Rule 1.6(c). Also, the Committee believesthat it has
adequately addressed the Attorney General’ s concerns by adding a specific reference to the Open
Meetings Act in Scope, Paragraph [4], and by deleting the assertion in Rule 1.6, Comment [17] that
there should be a presumption against other law superceding Rule 1.6. The deleted assertion in
Comment [17] was contained in the ABA Modd Rule Comment, but the Committee concursin the
recommendation of the ABA Ethics 2000 Commission that it be deleted as an unnecessary and
inappropriate attempt control the resolution of a question of law that the Comment acknowledgesis
beyond the scope of the Rules.
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PROPOSED RULE 1.7
CONFLICT OF INTEREST: GENERAL RULE

(& A lawyer shall not represent aclient if the representation of that client will be directly adverseto
another client, unless:

(2) the lawyer reasonably believes the representation will not adversely affect the
relationship with the other client; and

(2) each client consents in writing after consultation.

(b) A lawyer shall not represent aclient if the representation of that client may be materially limited
by the lawyer's responsibilities to another client or to athird person, or by the lawyer's own
interests, unless:

(2) the lawyer reasonably believes the representation will not be adversely affected; and

(2) the client consents in writing after consultation. When representation of multiple
clientsin asingle matter is undertaken, the consultation shall include explanation of the
implications of the common representation and the advantages and risks involved.

COMMENT
Loyalty to a Client

[1] Loyalty isan essential element in the lawyer's relationship to aclient. An impermissible
conflict of interest may exist before representation is undertaken, in which event the representation
should be declined. The lawyer should adopt reasonabl e procedures, appropriate for the size and
type of firm and practice, to determine in both litigation and non-litigation matters the parties and
issuesinvolved and to determine whether there are actual or potential conflicts of interest.

[2] If such aconflict arises after representation has been undertaken, the lawyer should
withdraw from the representation. See Rule 1.16. Where more than one client is involved and the
lawyer withdraws because a conflict arises after representation, whether the lawyer may continue to
represent any of the clientsis determined by Rule 1.9. Asto whether a client-lawyer relationship
exists or, having once been established, is continuing, see the Comment to Rule 1.3 and the
statement in the Preamble about the scope of these Rules.

[3] Asageneral proposition, loyaty to aclient prohibits undertaking representation directly
adverse to that client without that client's consent. Paragraph (a) expresses that general rule. Thus, a
lawyer ordinarily may not act as advocate against a person the lawyer represents in some other
matter, evenif it iswholly unrelated. On the other hand, simultaneous representation in unrel ated
matters of clients whose interests are only generally adverse, such as competing economic
enterprises, does not require consent of the respective clients. Paragraph (&) applies only when the
representation of one client would be directly adverse to the other.

[4] Loyalty to aclient isaso impaired when alawyer cannot consider, recommend or carry
out an appropriate course of action for the client because of the lawyer's other responsibilities or
interests. The conflict in effect forecl oses aternatives that would otherwise be available to the client.
Paragraph (b) addresses such situations. A possible conflict does not itself preclude the
representation. The critical questions are the likelihood that a conflict will eventuate and, if it does,
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whether it will materialy interfere with the lawyer'sindependent professional judgment in
considering alternatives or foreclose courses of action that reasonably should be pursued on behalf
of the client. Consideration should be given to whether the client wishes to accommodate the other
interest involved.

Consultation and Consent

[5] A client may consent to representation notwithstanding a conflict. However, asindicated
in paragraph (a)(1) with respect to representation directly adverse to aclient, and paragraph (b)(1)
with respect to material limitations on representation of a client, when a disinterested lawyer would
conclude that the client should not agree to the representation under the circumstances, the lawyer
involved cannot properly ask for such agreement or provide representation on the basis of the
client's consent. When more than one client isinvolved, the question of conflict must be resolved as
to each client. Moreover, there may be circumstances where it isimpossible to make the disclosure
necessary to obtain consent. For example, when the lawyer represents different clientsin related
matters and one of the clients refuses to consent to the disclosure necessary to permit the other
client to make an informed decision, the lawyer cannot properly ask the latter to consent.

[6] In the absence of other law to the contrary, agovernment official or entity, like any other
client, may waive a conflict of interest under this Rule.

[7] This Rule requiresthe lawyer either to secure awritten consent executed by the client or
to memoriaize an ora consent given by the client. See Rule 1.0(b) Terminology (defining
“Consentsin Writing”). If it is not feasible to secure or memorialize the writing either at the time
the conflict arises or at the time the client gives consent, then the lawyer must secure or memoriaize
it within a reasonable time thereafter. The requirement of awriting does not supplant the need in
most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of
representation burdened by a conflict of interest, aswell asthe reasonably available aternatives, and
to afford the client an opportunity to raise questions and concerns. Rather, the writing isrequired in
order to impress upon clients the seriousness of the decision they are being asked to make and to
resolve disputes or ambiguities that might later occur by virtue of there being no writing. The
writing need not take any particular form; it should, however, include disclosure of the relevant
circumstances and reasonably foreseeable risks of the conflict of interest, aswell as memorialization
of the client’s agreement to the representation despite such risks.

Lawyer's|nterests

[8] The lawyer's own interests should not be permitted to have an adverse effect on the
representation of aclient. For example, alawyer's need for income should not |ead the lawyer to
undertake matters that cannot be handled competently and at areasonable fee. See Rules 1.1 and
1.5. If the probity of alawyer's own conduct in atransaction isin serious question, it may be
difficult or impossible for the lawyer to give a client detached advice. A lawyer may not allow
related business interests to affect representation, for example, by referring clients to an enterprise
in which the lawyer has an undisclosed interest.

Conflictsin Litigation
[9] Paragraph (&) prohibits representation of opposing partiesin litigation. Simultaneous
representation of parties whose interestsin litigation may conflict, such as co-plaintiffs or

co-defendants, is governed by paragraph (b). An impermissible conflict may exist by reason of
substantial discrepancy in the parties testimony, incompatibility in positionsin relation to an
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opposing party or the fact that there are substantially different possibilities of settlement of the
clamsor liabilitiesin question. Such conflicts can arisein crimina cases aswell ascivil. The
potentia for conflict of interest in representing multiple defendantsin acriminal caseis so grave
that ordinarily alawyer should decline to represent more than one codefendant. On the other hand,
common representation of persons having smilar interests is proper if the risk of adverse effect is
minimal and the requirements of paragraph (b) are met. Compare Rule 2.2 involving intermediation
between clients.

[10] Ordinarily, alawyer may not act as advocate against a client the lawyer representsin
some other matter, even if the other matter is wholly unrelated. However, there are circumstancesin
which alawyer may act as advocate against aclient. For example, alawyer representing an
enterprise with diverse operations may accept employment as an advocate against the enterprisein
an unrelated matter if doing so will not adversely affect the lawyer's relationship with the enterprise
or conduct of the suit and if both clients consent upon consultation. By the same token, government
lawyersin some circumstances may represent government employees in proceedingsin which a
government agency is the opposing party. The propriety of concurrent representation can depend
on the nature of the litigation. For example, a suit charging fraud entails conflict to a degree not
involved in asuit for a declaratory judgment concerning statutory interpretation.

[11] Ordinarily alawyer may take inconsistent legal positionsin different tribunals at
different times on behalf of different clients. The mere fact that advocating alegal position on
behalf of one client might create precedent adverse to the interests of aclient represented by the
lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists,
however, if thereisasignificant risk that alawyer’ s action in behaf of one client will materialy
limit the lawyer’ s effectiveness in representing another client in a different case; for example, when
adecision favoring one client will create a precedent likely to serioudy weaken the position taken
by the lawyer on behalf of the other client. Factors relevant in determining whether the clients need
to be advised of the risk include: where the cases are pending; whether the issue is substantive or
procedural; the tempora relationship between the matters; the significance of the issue to the
immediate and long-run interests of the clients involved; and the clients' reasonable expectationsin
retaining the lawyer. If thereis significant risk of materia limitation, then absent informed consent
of the affected clients, the lawyer must refuse one of the representations or withdraw from one or
both matters.

Interest of Person Paying for aLawyer's Service

[12] A lawyer may be paid from a source other than the client, if the client isinformed of
that fact and consents and the arrangement does not compromise the lawyer's duty of loyalty to the
client. See Rule 1.8(f). For example, when an insurer and itsinsured have conflicting interestsin a
matter arising from aliability insurance agreement, and the insurer is required to provide special
counsel for the insured, the arrangement should assure the specia counsdl's professional
independence. So aso, when a corporation and its directors or employees are involved in a
controversy in which they have conflicting interests, the corporation may provide funds for separate
legal representation of the directors or employees, if the clients consent after consultation and the
arrangement ensures the lawyer's professional independence.

Other Conflict Situations
[13] Conflicts of interest in contexts other than litigation sometimes may be difficult to

assess. Relevant factors in determining whether there is potential for adverse effect include the
duration and intimacy of the lawyer's relationship with the client or clients involved, the functions
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being performed by the lawyer, the likelihood that actua conflict will arise and the likely prejudice
to the client from the conflict if it does arise. The question is often one of proximity and degree.

[14] For example, alawyer may not represent multiple parties to a negotiation whose
interests are fundamentally antagonistic to each other, but common representation is permissible
where the clients are generally aligned in interest even though there is some difference of interest
among them. See Rule 2.2 with respect to alawyer serving two or more clients as an intermediary.

[15] Members of afamily group may reasonably seek joint representation by asingle
lawyer in a matter affecting the family._Conflict questions may alse-arise in such circumstances.

For example, In estate planning-and-estate-administration-A, alawyer may be called upon to prepare
wills for severd family members, such as husband and wife, and, depending upon the circum-
stances, a conflict of interest may arise. Resolution of conflicts of interest between family members
pursuant to this Rule must be consistent with the lawyer’s duty of undivided loyalty to each client
but the [awyer may take into account the willingness of each individual client to accommodate the
Interests of the family as awhole or the individual interest of other family members. In etate
administration, the identity of the client may be unclear-underthelaw-of rsdieti
Under one view, the client is the fiduciary; under another view the client is the estate or trust,
including its beneficiaries. The lawyer should make clear the relationship to the parties involved.

[16] A lawyer for acorporation or other organization who is also a member of its board of
directors should determine whether the responsibilities of the two roles may conflict. The lawyer
may be called on to advise the corporation in matters involving actions of the directors.
Consideration should be given to the frequency with which such situations may arise, the potential
intensity of the conflict, the effect of the lawyer's resignation from the board and the possibility of
the corporation's obtaining lega advice from another lawyer in such situations. If thereis materid
risk that the dual role will compromise the lawyer's independence of professional judgment, the
lawyer should not serve as adirector.

Conflict Charged by an Opposing Party

[17] Resolving questions of conflict of interest is primarily the responsibility of the lawyer
undertaking the representation. In litigation, a court may raise the question when there isreason to
infer that the lawyer has neglected the responsibility. In acriminal case, inquiry by the court is
generdly required when alawyer represents multiple defendants. Where the conflict is such as
clearly to call in question the fair or efficient administration of justice, opposing counsel may
properly raise the question. Such an objection should be viewed with caution, however, for it can be
misused as atechnique of harassment.

Special Considerationsin Joint Representation

[18] In considering whether to represent clients jointly in the same matter, such as
representing co-plaintiffs or co-defendant, alawyer should be mindful that if the joint representation
falls because the potentially adverse interests cannot be reconciled, the result can be additional cost,
embarrassment, and recrimination. Ordinarily, the lawyer will be forced to withdraw from
representing all of the clientsif the joint representation fails, unless each client esrsuits consents
after consultation.

[19] A particularly important factor in determining the appropriateness of joint
representation is the effect on lawyer-client confidentiality and the attorney-client privilege. With
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regard to the evidentiary attorney-client privilege, the prevailing rule is that as between commonly
represented clients, the privilege does not attach. Hence, it must be assumed that, if litigation
eventuates between the clients, the privilege will not protect any such communications, and the
clients should be so advised.

[20] Asto the duty of confidentiality, joint representation will almost certainly be inadequate
if one client attempts to keep something in confidence between the lawyer and that client, whichis
not to be disclosed to the other client. Thisis so because the lawyer has an equal duty of loyalty to
each client, and each client has the right to be informed of anything bearing on the representation
that might affect that client’ sinterests and to expect that the lawyer will use that information to that
client’sbenefit. See Rule 1.4. The lawyer should, at the outset of the joint representation and as
part of the process of obtaining each client’s mf-epmed-conwnt advise each client that irfermation
will-be-shared-and-that-the lawyer will ha;e-te—vw-t-hdrau-u—f-eneehent-deqdesshare al information

material to the representation with each of the jointly represented clients, unless spx gecmal _yl

Instructed by one of the clients not to do so. The lawyer should also advise each dlient that, if any
client [ater insists that some matter material to the representation should be kept from the other, the

lawyer will abide by the client’ sinstructions to maintain the confidentiality of the specified
information, but that it is likely that the lawyer will be required to withdraw from the representation.
In limited circumstances, however, it may be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after being properly informed, that the lawyer will keep
certain information confidential.

[21] Subject to the above limitations, each client in the joint representation has the right to
loyal and diligent representation and the protection of Rule 1.9 concerning the obligationsto a
former client. Each client also has the right to discharge the lawyer as stated in Rule 1.16.

Relation to Other Rules

[22] When alawyer represents a client in a partisan role, whether as an advocate, an advisor,
or the author of alegal opinion to be rendered on behalf of the client for use by athird person, this
rule provides special protections for the client to assure that the lawyer’ s loyalty will not be diluted
by interests of other clients or interests of the lawyer or third persons. Thisrule, however, is not
applicable-hewever; to conflicts of interest affecting clients the lawyer undertakes to serve as an
intermediary. See-Rufe2.2—If, for example, business persons or members of afamily are seeking

the lawyer’ s advice or assistance in a non-adversaria effort to accomplish a common objective with
respect to the formation, conduct, modification or termination of a consensual relation between
them, such as the formation of abusiness or a purchase or sale of property, Rule 2.2 applies.
Smilarly, if the effectuation of an estate plan or other gratuitous transfer entails the formation
modification or termination of a consensual Tegal relationship between clients, and the lawyer acts as

an intermediary in connection with the transaction, Rule 2.2 applies. Otherwise, this Rule applies.
Nor isthisrule applicable to conflicts of interest affecting parties to a dispute who alawyer

under[ak&s to serve as a dlspute resol ution neutral See Rule 2.4. —Lf—heweocer—the-l-awa%

DEFINITIONAL CROSS-REFERENCES
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“Reasonably Believes’ See Rule 1.0())
“Consentsin Writing” See Rule 1.0(b)
“Consultation” See Rule 1.0(c)
“Materialy” See Rule 1.0(g)

COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

DR 5-101(A) providesthat, "[e]xcept with the consent of his client after full disclosure, a
lawyer shall not accept employment if the exercise of his professional judgment on behalf of the
client will be or reasonably may be affected by his own financial, business, property, or persona
interests.” DR 5-105(A) providesthat alawyer "shall decline proffered employment if the exercise
of hisindependent professional judgment in behalf of aclient will be or islikely to be adversely
affected by the acceptance of the proffered employment, or if it would be likely to involve himin
representing differing interests, except to the extent permitted under DR 5-105(C)." DR 5-105(C)
providesthat "alawyer may represent multiple clientsif it is obvious that he can adequately
represent the interest of each and if each consents to the representation after full disclosure of the
possible effect of such representation on the exercise of hisindependent professional judgment on
behalf on each.”

Comparison To ABA Model Rules

The Proposed Ruleisidentical to ABA Model Rule 1.7, except for its requirement of
written consents to waive conflicts of interest.

Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

Paragraph (a): The cross-reference to Rule 2.2 was dropped. The relationship between Rule
1.7 and Rule 2.2 is discussed in the Comment.

Comment [6] has been added to clarify that the Rule does not preclude government clients
from giving consent to arepresentation involving a conflict of interest.

Comment [ 7] has been added to explain the requirement that the client’ s consent to a
conflict of interest bein writing.

Comments [18] through [21] were added to explain the relationship between the
confidentiality dutiesin Rule 1.6 and the conflict of interest rules.

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. In response to suggestions from the TBA Tax, Probate, and Trust Law Section, the
Committee proposes changes to Comments [15], [18], and [22] for the purpose of clarifying the
applicability of this Rule to the joint representation of family members and explaining the
relationship between Rule 1.7, which is applicable to ajoint representation in connection with a
gratuitous transfer, and Rule 2.2, which is applicable to quid pro quo exchanges between clients
who are jointly represented by asingle lawyer acting as an intermediary between the clients.
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2. The Committee proposes a modification to Comment [20] for the purpose of clarifying
that the waiver of confidentiality that is normally aprerequisite for ajoint representation can be
revoked at any time prior to alawyer’ s disclosure, that the lawyer will be required to respect the
demand for confidentiaity, and that, in such asituation, the lawyer will normally have to withdraw
from the joint representation. This change confirms the rejection by the Committee of arequest
from the TBA Tax, Probate, and Trust Law Section for a modification of Comment [20] to indicate
that aclient’ swaiver of confidentiality in connection with ajoint representation isirrevocable.
Although recognizing that clients can waive the protections of Rule 1.6, the Committee believes that
confidentiality istoo important to allow, much less require, irrevocable waivers. Also, such
irrevocable waivers should not be permitted because it is unlikely that the client will be able at the
time of the waiver to foresee all future circumstancesin which the waiver might adversely affect
higher interests. The Committee’ s view is consistent with its position that clients must retain the
power to revoke authority they have previoudy given alawyer to take action on their behalf. See
Rule 1.2, Comment [4].

3. The Board of Professional Responsihility has asked the Court to amend paragraphs (a)
and (b) so that alawyer may not ask a client to consent to a conflict of interest unless“itis
obvious’ that the relationship with the client or the representation will not be affected by the
conflict of interest. Thisisthe standard currently used in DR 5-105(C). The Committee’s
proposal permits the lawyer to seek client consent if the lawyer “reasonably believes’ that the
relationship with the client or the representation will not be adversely affected. “Reasonably
believes’ is adefined term and denotes that the lawyer believes the matter in question and that the
circumstances are such that the belief isreasonable. See Rule 1.0(j). Reasonablenessis determined
from the perspective of areasonably prudent and competent lawyer. See Rule 1.0(i). The Board
arguesthat itsversion is“clearer,” “more enforceable,” and “more protective of the public
interest.” The Committee respectfully disagrees.

The Board’ s proposal would create confusion, rather than add clarity, because it would
introduce a new, undefined term into a document that employs an interrelated set of defined termsto
specify the “ scienter” element in the each of the rules. Also, as Proposed Rule 1.7 has been very
widely adopted by other jurisdictions, the change proposed by the Board would be inconsistent with
the Committee’ s goal of promoting uniformity among state ethicsrules. Thisneed for uniformity
is particularly acute with respect to this central conflict of interest rule. With respect to ease of
enforcement, the Committee does not see how it will be easier to prove what is obviousto a
reasonable lawyer that it will beto prove what a reasonable lawyer would conclude under the
circumstances. In either case, the Court must determine what the reasonable lawvyer would ascertain
under the circumstances. That one standard may be stricter than the other does not mean that it will
be easier to prove that the standard has been violated. Finally, with respect to the Board's
argument that its proposal will be “more protective of the public,” the Committee acknowledges
that Proposed Rule 1.7 will permit clients to give their consent to ajoint representation in some
circumstances in which they would not be allowed to do so if the Board' s proposal were adopted.
Such added protection, however, comes at ahigh price. The priceisthe restriction onthe client’s
freedom to retain counsel of their choice. The Committee believesthat that Proposed Rule 1.7, with
itsfocus on the lawyer’ s reasonable belief that neither the relationship with the client nor the
representation will be adversely affected, affords clients the protection they need without unduly
restricting their freedom to consent, after consultation, to a representation affected by a conflict of
interest.

4. The Attorney General has voiced concern that Rule 1.7 may be inconsistent with his

statutory responsibilities with respect to the representation of the State, its agencies, and officers.
The Committee believesthat it has adequately addressed this issue by its revision of Scope,
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Paragraph [4], and that the issue of whether the Attorney Generd is authorized by law to represent
state agencies and employees when the conflict of interest rules would prohibit other lawyers from
doing so should be resolved as a matter of law, rather than by creating exceptionsin the ethics rules.

5. The Tennessee Didtrict Attorneys General Conference and the United States Attorneys
have requested that a new paragraph (c) to added to Rule 1.7 that would prohibit the representation
of more than one client in acriminal case unless the lawyer affirmatively showsto the tribunal that
no conflict exists or will exist. Although the Committee has recognized in Comment [9] that “the
potential for conflict of interest in acriminal caseis so grave that ordinarily alawyer should decline
to represent more than one defendant,” the Committee is strongly opposed to conditioning such
joint representation on an affirmative demonstration to the court that thereis no conflict of interest
or no likelihood that a conflict of interest will materiaize. Inthefirst place, theimposition of such a
specia duty impliesthat criminal defense attorneys are less likely than other lawyers to
conscientiously comply with the conflict of interest rules. The Committee does not believe that to
be the case. Second, it very difficult to affirmatively prove a negative proposition, and to do so the
lawyer would have to prematurely reveal her defense strategy or other information relating to the
representation. The Committee does not believesthat it is appropriate to force a criminal defendant
to make a choice between ajoint representation and the premature disclosure of information relating
the defense. Third, if thereisaneed for judicia approval of joint representation in criminal cases,
the Committee believes that such arequirement should be imposed by the Rules of Criminal
Procedure rather than the Rules of Professional Conduct. Finaly, for many years, the Tennessee
Supreme Court has wisely avoided adopting such per se rules concerning lawyer conflicts of
interest, see, e.9., State v. Jones (In re Banks), 726 SW.2d 515 (Tenn. 1987); In re Petition of
Y oungblood, 895 S.W.2d 322 (Tenn. 1995, and declining to enshrine such arule of law in the
black letter of Tennessee's ethics rules would be consistent with this tradition.

PROPOSED RULE 1.8
CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

(@ A lawyer shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a client unless:

(2) the transaction and terms on which the lawyer acquires the interest are fair and
reasonabl e to the client and are fully disclosed and transmitted in writing to the client
in amanner which can be reasonably understood by the client; and

(2) the client is given areasonable opportunity to seek the advice of independent counsel in
the transaction; and

(3) the client consents thereto, in awriting signed by the client.
(b) A lawyer shall not use information relating to representation of a client to the disadvantage of

the client, unless the client consents after consultation, except as otherwise permitted or required by
Rule 1.6 or Rule 3.3.
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(c) A lawyer shdl not prepare an instrument giving the lawyer or a person related to the lawyer as
parent, child, sibling, or spouse any substantial gift from aclient, including a testamentary gift,
except where the client isrelated to the donee.

(d) Prior to the conclusion of representation of aclient, alawyer shall not make or negotiate an
agreement giving the lawyer literary or mediarightsto a portrayal or account based in substantial
part on information relating to the representation.

(e) A lawyer shal not provide financia assistanceto aclient in connection with pending or
contemplated litigation, except that:

(2) alawyer may advance court costs and expenses of litigation, the repayment of which
may be contingent on the outcome of the matter; and

(2) alawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client.

(f) A lawyer shall not accept compensation or direction from one other than the client unless:
(2) the client consents after consultation;

(2) thereis no interference with the lawyer's independence of professional judgment
or with the client-lawyer relationship; and

(3) information relating to representation of aclient is protected as required by Rule

1.6.
(9) A lawyer who represents two or more clients shall not participate in making an aggregate
settlement of the claims of or against the clients, or in acrimina case an aggregated agreement asto

guilty or nolo contendere pleas, unless:

(2) the client is given areasonable opportunity to seek the advice of independent
counsel in the transaction; and

(2) each client consents in writing after consultation, including disclosure of the existence
and nature of al the claims or pleas involved and of the participation of each person in the
Settlement.

(h) A lawyer shal not:

(1) enter into an agreement with a prospective, current, or former client to
prospectively limit the lawyer’ sliability to the client for mal practice; and

(2) shal not settle aclaim for such liability, unless:
(@) theclient is represented in the matter by independent counsel; or
(b) the lawyer fully discloses all the terms of the agreement to theclientina
manner which can reasonably be understood by the client, advises the client

to seek the advice of independent counsel, and affords the client a reasonable
opportunity to do so.
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() A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client
in arepresentation directly adverse to a person whom the lawyer knows is represented by the other

| lawyer except-tpon-consentby unless, the client consents in writing after consultation regarding the
relationship.

() A lawyer shal not acquire a proprietary interest in the cause of action or subject matter of
litigation the lawyer is conducting for a client, except that the lawyer may:

(2) acquire alien granted by law to secure the lawyer's fee or expenses; and
(2) contract with aclient for a reasonable contingent feein acivil case.
COMMENT
Transactions Between Client and Lawyer

[1] Asagenera principle, al transactions between client and lawyer should be fair and
reasonable to the client. In such transactions areview by independent counsel on behalf of the client
is often advisable. Furthermore, alawyer may not exploit information relating to the representation
to the client's disadvantage. For example, alawyer who has learned that the client isinvesting in
specific real estate may not, without the client's consent, seek to acquire nearby property where
doing so would adversaly affect the client's plan for investment. Paragraph (a) does not, however,
apply to standard commercial transactions between the lawyer and the client for products or services
that the client generally marketsto others, for example, banking or brokerage services, medical
services, products manufactured or distributed by the client, and utilities services. In such
transactions, the lawyer has no advantage in dealing with the client, and the restrictions in paragraph
(a) are unnecessary and impracticable.

[2] A lawyer may accept agift from aclient, if the transaction meets general standards of
fairness. For example, asimple gift such as a present given at aholiday or as atoken of
appreciation is permitted. If effectuation of a substantial gift requires preparing alegal instrument
such asawill or conveyance, however, the client should have the detached advice that another lawyer
can provide. Paragraph (c) recognizes an exception where the client isarelative of the donee or the
gift is not substantial.

Literary Rights

[3] Anagreement by which alawyer acquires literary or media rights concerning the
conduct of the representation creates a conflict between the interests of the client and the personal
interests of the lawyer. Measures suitable in the representation of the client may detract from the
publication value of an account of the representation. Paragraph (d) does not prohibit alawyer
representing aclient in atransaction concerning literary property from agreeing that the lawyer's fee
shall consist of ashare in ownership in the property, if the arrangement conformsto Rule 1.5 and

paragraph (j).
Person Paying for Lawyer's Services

[4] Rule 1.8(f) requires disclosure of the fact that the lawyer's services are being paid for by
athird party. Such an arrangement must also conform to the requirements of Rule 1.6 concerning
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confidentiality and Rule 1.7 concerning conflict of interest. Where the client is a class, consent may
be obtained on behalf of the class by court-supervised procedure.

Limiting Liability

[5] Paragraph (h) is not intended to apply to customary qualifications and limitationsin
legal opinions and memoranda.

Relationships Between Lawyers

[6] Rule 1.8(i) appliesto “related” lawyerswho are in different firms. Related lawyersin
the same firm are governed by Rules 1.7, 1.9, and 1.10. The disqualification stated in Rule 1.8(i) is
persona and is not imputed to members of firms with whom the lawyers are associated. See Rule
1.10.

Acquisition of Interest in Litigation

[7] Paragraph (j) statesthe traditiona general rule that lawyers are prohibited from
acquiring aproprietary interest in litigation. This genera rule, which hasits basisin common law
champerty and maintenance, is subject to specific exceptions developed in decisiond law and
continued in these Rules, such as the exception for reasonabl e contingent fees set forth in Rule 1.5
and the exception for certain advances of the costs of litigation set forth in paragraph (E).

DEFINITIONAL CROSS-REFERENCES

“Consentsin Writing” See Rule 1.0(b)
“Consultation” See Rule 1.0(c)

“Knowingly” and “Knows” See Rule 1.0(f)
“Reasonable” and “ Reasonably” See Rule 1.0(i)
“Substantial” See Rule 1.0(1)

COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

Paragraph (a): DR 5-104(A) providesthat alawyer "shall not enter into abusiness
transaction with aclient if they have differing interests therein and if the client expects the lawyer to
exercise his professiona judgment therein for the protection of the client, unless the client has
consented after full disclosure.” EC 5-3 states that alawyer "should not seek to persuade his client
to permit him to invest in an undertaking of his client nor make improper use of his professional
relationship to influence his client to invest in an enterprise in which the lawyer isinterested.”

Paragraph (b): DR 4-101(B)(2) similarly providesthat alawyer “shall not knowingly use a
confidence or secret of a client to the disadvantage of the client.”

The Committee rgjected a proposal that would prohibit the lawyer from using information
relating to the representation to the advantage of the lawyer or athird person. DR 4-101(B)(3), on
the other hand, currently provides that alawyer should not use "a confidence or secret of aclient for
the advantage of the lawyer, or of athird person, unless the client consents after full disclosure.”
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Paragraph (c): Thereis no counterpart to paragraph (c) in the Disciplinary Rules. EC 5-5,
however, statesthat alawyer "should not suggest to his client that a gift be made to himself or for
his benefit. If alawyer accepts agift from his client, heis peculiarly susceptible to the charge that he
unduly influenced or overreached the client. If aclient voluntarily offersto make a gift to hislawyer,
the lawyer may accept the gift, but before doing so, he should urge that the client secure
disinterested advice from an independent, competent person who is cognizant of all the
circumstances. Other than in exceptional circumstances, alawyer should insist that an instrument in
which his client desires to name him beneficialy be prepared by another lawyer selected by the
client."

Paragraph (d): Paragraph (d) is substantially similar to DR 5-104(B), but refersto "literary
or media’ rights, amore generally inclusive term than "publication” rights.

Paragraph (e): Paragraph (e)(1) issimilar to DR 5-103(B), but eliminates the requirement
that "the client remains ultimately liable for such expenses.” Paragraph (€)(2) has no counterpart in
the Disciplinary Rules.

Paragraph (f): Paragraph (f)(1) is substantially identical to DR 5-107(A)(1).

Paragraph (g): Paragraph (g) differsfrom DR 5-106 in that it requires that the lawyer
afford the client an opportunity to consult independent counsel and that the client consent in
writing.

Paragraph (h): Paragraph (h)(1) issimilar to DR 6-102(A). Thereis no counterpart in the
Disciplinary Rulesto Paragraph (h)(2).

Paragraph (i): Thereisno counterpart to Paragraph (i) in the Disciplinary Rules. In
Tennessee Formal Ethics Opinion 82-F-31, the Ethics Committee addressed the issue of spousal
disqualification within the rubric of DR 5-105 and held that there was no per se disqualification of
married lawyers who were not practicing together from representing clients with opposing interests.
Specia circumstances, however, might warrant disquaification, and such a disqualification would be
imputed to other lawyersin the disqualified lawyer’ s firm.

Paragraph (j): Paragraph (j) is substantially the same as DR 5-103(A).
Comparison To ABA Model Rules
Proposed Rule 1.8 isidentical to ABA Model Rule 1.8, except asfollows:

Paragraph (g): Paragraph (g) differsfrom ABA Model Rule 1.8(g) to the extent that it
requires that the lawyer afford the client an opportunity to consult independent counsel. The
Committee believes there is such potential for conflict in aggregate settlements that this special

| procedural safeguard is needed. Also the client’s consent must be given in writing.

Paragraph (h): Paragraph (h)(1) differsfrom ABA Mode Rule 1.8(h) in that the latter
permits excul pation from liability if “permitted by law and the client is independently represented
in making the agreement.” Paragraph (h)(2) differsfrom the Model Rule in that the latter only
prohibits settlement of a malpractice claim with an unrepresented current or former client “without
first advising that person in writing that independent representation is appropriate in connection
therewith.”
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Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

The Committee added areference to “direction” in Paragraph (f), precluding alawyer from
accepting either compensation or direction unless the lawyer complies with the requirements of the
Rule.

The Committee deleted language in Paragraph (i) so that it would conform to ABA Model
Rules 1.8(i).

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

1. The Committee recommends modification of Rule 1.8(i) to require that the client give
written consent as defined in Rule 1.0(b). This Committee believes that thistype of conflict of
interest should be treated the same as Rule 1.7 conflicts of interest.

2. The Attorney General has voiced a concern that Paragraph (b) would permit a
government agency to consent to the adverse use of confidential information, and that allowing the
government to do so isinconsistent with the holding in Formal Ethics Opinion 81-F- 4 that
governmental clients cannot effectively consent to a representation involving a conflict of interest.
The Committee does not believe that such arestriction on the rights of governmental clients should
be imposed by the Rules of Professional Conduct. Indeed, in thisregard, the Committee would call
the Court’ s attention to Rule 1.7, Comment [6], which states: “In the absence of other law to the
contrary, agovernment official or entity, like any other client, may waive a conflict interest under
thisRule.” The Court should similarly note that Rule 1.11 (Successive Government and Private
Employment) specifically permits the appropriate government agency to consent to aconflict of
interest involving aformer government lawyer. By expressly recognizing the right of government
clients to give consent on the same terms as other clients, the Committee intended to overrule any
Formal Ethics Opinionsthat have held to the contrary. Asamatter of professional ethics, the
Committee sees no judtification for treating governmental clients differently than other clients. The
Committee, of course, recognizes the power of the government to regulate the conduct of its
employees and to prohibit its agencies or officials from giving consent in situations in which other
clientsare allowed to do so. The point is simply that such restrictions should be imposed by the
governmental client or by other law enacted by the General Assembly, rather than by the Rules of
Professional Conduct. Thus, the Committee recommends no change to Paragraph (b) that would
preclude agovernmental client from giving consent to a disclosure that otherwise would be
prohibited by the rule.

3. The Attorney General has also voiced a concern about Rule 1.8(c), his point being that it
permits lawyers to accept giftsin situations in which it would be a crime for a government lawyer to
accept the gift.  That the ethics rules permit alawyer to accept a gift does not strip the General
Assembly of its power to prohibit a government lawyer from accepting such a gift. The government
lawyer would not be allowed to plead the ethics rule is defense of an indictment for violating Tenn.
Code Ann. 88 39-16-102 and 104. Indeed, by committing such an offense, the government lawyer
may have violated Rule 8.4(b) that prohibits alawyer from committing a criminal act that reflects
adversely on the lawyer’ s honesty, trustworthiness or fithess as alawyer. Thus, the Committee sees
no need to modify its proposal.

4. The Attorney General has voiced concern about the prohibition in Rule 1.8(f) on alawyer

accepting direction from one other than the client unless certain requirements are met. Thisis said
to conflict with the power of the Attorney General to direct assistant attorneys general to take action
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over the objection of an agency being represented by the assistant. The Committee believes that this
concern is adequately addressed in Scope, Paragraph [4], and other law. In addition, the Committee
would not characterize the Attorney General as a* person other than the client” within the meaning
of Rule 1.8(f). The Attorney General can be seen as a statutorily authorized representative who
speaksfor the ultimate client, the State. Alternatively, the Attorney General isthe lawyer with
ultimate responsibility for the representation of the State. In neither case would it be appropriate to
think of the Attorney General as a person other than the client. He iseither the alter ego of the
client or the lawyer for the client. In neither case would Rule 1.8(f) be applicable. Consequently, the
Committee sees no need to modify its proposal.
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PROPOSED RULE 1.9
CONFLICT OF INTEREST: FORMER CLIENT

(&) A lawyer who has formerly represented a client in a matter shall not thereafter represent another
person in the same or a substantially related matter in which that person’ sinterests are materially
adverse to the interests of the former client, unless the former client consentsin writing after
consultation.

(b) Unlessthe former client consentsin writing after consultation, alawyer shall not knowingly
represent a person in the same or a substantially related matter in which afirm with which the
lawyer formerly was associated had previously represented a client whose interests are materialy
adverse to that person and about whom the lawyer had acquired information protected by Rules 1.6
|and 1.9(c) that is material to the matters-,

(c) Unlessthe former client consents after consultation, alawyer who has formerly represented a
client in amatter, or whose present or former firm has formerly represented a client in a matter, shall
not thereafter:

(1) useinformation relating to the representation to the disadvantage of the former client
except as these Rules otherwise permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representation of the former client except asthese
Rules otherwise permit or require with respect to a client.

COMMENT

[1] After termination of aclient-lawyer relationship, alawyer may not represent another
client except in conformity with this Rule, except that in the case of agovernment or former
government lawyer, Rule 1.11 applies, rather than paragraphs (a) and (b) of this Rule.

[2] The scope of a"matter” for purposes of this Rule will depend on the facts of a
particular situation or transaction. The appropriateness of the subsequent representation will depend
on the scope of the representation in the former matter, the scope of the proposed representation in
the current matter, and its relationship to the former matter.

[3] The current matter is substantially related to the former matter if the current matter
involves the work the lawyer performed for the former client or thereis a substantial risk that
representation of the present client will involve the use of information acquired in the course of
representing the former client, unless that information has become generally known.

Changing Sides

[4] Representing one side and then switching to represent the other in the same matter
clearly implicates loyalty to the first client and protection of that client’s confidences. Similar
considerations apply in non-litigation matters. For example, alawyer negotiating a complex
agreement on behalf of a seller could not withdraw and represent the buyer againgt the interests of
the seller in the same transaction. Further, just as alawyer may nor represent both sides
concurrently in the same case, see Rule 1.7(a), the lawyer also may not represent them
consecutively.
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[5] Beyond switching sides in the same matter, the concept of substantial relationship
appliesto later developments arising out of the original matter. A matter is substantially related if it
involves the work the lawyer performed for the former client. For example, alawyer many may not
on behalf of alater client attack the validity of a document that the lawyer drafted if doing so would
materially and adversely affect the former client. Similarly, alawyer may not represent a debtor in
bankruptcy in seeking to set aside a security interest of a creditor that is embodied in a document
that the lawyer previoudy drafted for the creditor.

Protecting Confidentiality

[6] The substantial relationship standard is employed most frequently to protect the
confidential information of the former client. A subsequent matter is substantially related to an
earlier matter if thereisasubstantial risk that the subsequent representation will involve the use of
confidential information of the former client in violation of the restrictions ef these Rules and other
law place on disclosure. Substantial risk exists where it is reasonable to conclude that it would
materially advance the client’ s position in the subsequent matter to use confidential information
obtained in the prior representation.

[7] Inquiries concerning the existence, exchange, and potential for use of such confidential
information may themselves raise concerns and difficulties. A concern to protect aformer client’s
confidential information would be self-defeating if, in order to obtain its protection, the former client
were required to revea in apublic proceeding the particular communication or other confidential
information that could be used in the subsequent representation. On the other hand, closed or in
camera proceedings may implicate issues of fairnessto other parties. Further, the interests of
subsequent clients also militate against extensive inquiry into the precise nature of the lawyer’s
representation of the subsequent client and the nature of exchanges between them

[8] The substantial relationship test attempts to avoid requiring actual disclosure of
confidential information by focusing upon the general features of the mattersinvolved and
inferences as to the likelihood that confidences were imparted by the former client that could be
used to adverse effect in the subsequent representation. The inquiry into the issuesinvolved in the
prior representation should be as specific as possible without thereby revealing the confidential
client information itself ef or confidential information concerning the second client. Nevertheless,
the subsequent client’ sinterest in selection of counsdl of hisor her choice requires that the lawyer
be permitted, within appropriate limits, to defeat any presumption or inference concerning the
lawyer’ sreceipt or exchange of confidential information.

[9] For example, alawyer who has represented a business person and learned extensive
private financial information about that person may not then represent that person’s spousein
seeking adivorce. Similarly, alawyer who has previously represented a client in securing
environmental permitsto build a shopping center would be precluded from representing neighbors
who sought to oppose rezoning of the property, but would not be precluded, on the grounds of a
substantial relationship between the two matters, from defending a tenant of the completed shopping
center in resisting eviction for non-payment of rent.

[10] Information that might be confidential for some purposes under these Rules (so that,
for example, alawyer would not be free to discussit publicly) might nonetheless be so generd,
readily observable, or of little value in the subsequent litigation that it should not by itself resultin a
substantial relationship being found. Thus, alawyer may master a particular substantive area of the
law while representing a client, but that does not preclude the lawyer from later representing another
client adversaly to the first in amatter involving the same legal issues, if the
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factsare not substantially related. A lawyer might also have learned aformer
client’s preferred approach to bargaining in settlement discussions or negotiating business pointsin
atransaction, willingness or unwillingness to be deposed by an adversary, and financial ability to
withstand extended litigation or contract negotiations. Only when such information will be directly
inissue or of unusual value in the subsequent matter will it be independently relevant in ng a
substantial relationship.

Lawyers Moving Between Firms

[11] When lawyers have been associated within afirm but then end their association, the
guestion of whether alawyer should undertake representation is more complicated. Thereare
several competing considerations. Firgt, the client previoudy represented by the former firm must
be reasonably assured that the principle of loyalty to the client is not compromised. Second, the rule
should not be so broadly cast as to preclude other persons from having reasonabl e choice of legal
counsel. Third, the rule should not unreasonably hamper lawyers from forming new associations
and taking on new clients after having left a previous association. In this connection, it should be
recognized that today many lawyers practice in firms, that many lawyers to some degree limit their
practice to onefield or another, and that many move from one association to another several timesin
their careers. If the concept of imputation were applied with unqualified rigor, the result would be
radical curtailment of the opportunity of lawyers to move from one practice setting to another and of
the opportunity of clients to change counsel.

[12] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has
| actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if alawyer while with
one firm acquired no knowledge or information relating to a particular client of the firm, and that
lawyer later joined another firm, neither the lawyer individually nor the second firmis disquaified
from representing another client in the same or arelated matter even though the interests of the two
clients conflict. See Rule 1.10(b) for the restrictions on afirm once alawyer has terminated
association with the firm.

[13] Application of paragraph (b) depends on asituation’s particular facts, aided by
inferences, deductions or working presumptions that reasonably may be made about the way in
which lawyerswork together. A lawyer may have general accessto files of al clients of alaw firm
and may regularly participate in discussions of their affairs; it should be inferred that such alawyer
infactis privy to al information about all the firmssclients. In contrast, another lawyer may have
accessto thefiles of only alimited number of client and participate in discussions of the affairs of
no other clients; in the absence of information to the contrary, it should be inferred that such a
lawyer in fact is privy to information about the clients actually served but not those of other clients.

[14] Independent of the question of disqualification of afirm, alawyer changing
professional association has a continuing duty to preserve confidentiality of information about a
client formerly represented. See Rules 1.6 and 1.9(c).

Relation to Other Rules

[15] Except in situations governed by Rule 1.11, Rule 1.9 appliesin all circumstancesin
which alawyer has previoudly represented a client as an advocate, advisor, intermediary, or author of
alegal opinion to be rendered on behalf of aclient for use by athird person. Except as provided in
Rule 2.4, Rule 1.9 does not apply to parties being served by alawyer as adispute resolution
neutra. If, however, the lawyer's service asaneutral will be materialy adverseto aformer client and
the dispute is substantially related to the former representation, the lawyer must afford the former
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client the protections of Rule 1.9 whi

DEFINITIONAL CROSS-REFERENCES

“Consentsin Writing” See Rule 1.0(b)
“Consultation” See Rule 1.0(c)

“Firm” See Rule 1.0(d)

“Knowingly” and Known” See Rule 1.0(f)
“Material” and “Materially” See Rule 1.0(g)
“Substantially” See Rule 1.0(1)

COMMITTEE NOTES
Comparison To Current Tennessee Ethics Rules

Paragraph (a): Thereis no counterpart to paragraph (@) in the Disciplinary Rules, but it is
consistent with the holdings in Tennessee Formal Ethics Opinions 81-F-5, 81-F-9, 84-F-65, and
86-F-104.

Paragraph (b): There is no counterpart to paragraph (b) in the Disciplinary Rules, but it is
consistent with Tennessee Formal Ethics Opinion 89-F-118 which permits alawyer to rebut a
presumption that the lawyer had acquired confidential information about a client of alaw firm with
which the lawyer had formerly been associated.

Paragraph (c): The Disciplinary Rules do not specify the duration of the lawyers dutiesto
preserve client confidentiality and to refrain from using confidentia information to the disadvantage
of aclient.

Comparison To ABA Model Rules

Rule 1.9 is substantively identical to ABA Model Rule 1.9, except for the requirement in
Paragraphs (a) and (b) that the client give written consent to waive a conflict of interest. The
Comment, however, has been significantly modified to provide more guidance to lawyers when they
are determining whether two matters are substantively related within the meaning of Paragraphs (a)
and (b).

Changes Made to 1997 Committee Preliminary Draft In Responseto Comments

The Preliminary Draft was revised so that the Rule would more closely conform to the
Model Rule. The Commentswere revised to provide additiona guidance for lawyers when they are
determining whether two matters are substantially related within the meaning of Paragraphs (a) and

(b).

Comments Received After September 2000 Draft, Committee Response, and Changes
Made

Proposed Rule 1.9 isidentical to ABA Model Rule 1.9, except for the Proposed Rul€'s
reguirements of written consent to waive a conflict of interest. The Board of Professional
Responsihility, however, has recommended the addition of a new Paragraph (&) that would
incorporate into the Rule the duty to former clients as stated in Formal Ethics Opinions 84-F-65
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and 86-F-104. The Committee believes that this addition is unnecessary because the restrictions set
forth in the Formal Ethics Opinions are already included in the Proposed Rule. Proposed Rule
1.9(c) addresses the confidentiality issue addressed by Paragraph (a)(1) of the Board’s proposal.
Rule 1.9(a), which precludes adverse representation in “the same or a substantially related matter,”
clearly prohibits representation in the circumstances addressed by Paragraphs (a)(2) and (3) of the
Board' s proposal. The Comments provide further guidance as to when two matters will be deemed
to be substantialy related. Also, because Model Rule 1.9 has been widely adopted, adding the
peculiar wording of the Formal Ethics Opinions would be inconsistent with the Committee’ s goal
of promoting uniformity among state ethics rules, particularly the conflict of interest rules. The
Committee also believes that Proposed Rule 1.9(a) provides former clients more protection that
does the narrower formulation in the Ethics Opinions.
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PROPOSED RULE 1.10
IMPUTED DISQUALIFICATION: GENERAL RULE

Whl|e Iawvers are associ ated in afirm, none of them shaII knowmqlv

represent a client when any one of them practicing aone would be prohibited from doing so by
Rules 1.7, 1.8(c), 1.9(a), 1.9(b), or 2.2.

(b) When alawyer has terminated an association with afirm, the firmis not prohibited from
thereafter representing a person with interests materially adverse to those of a client represented by
the formerly associated lawyer and not currently represented by the firm, unless:

(2) the matter isthe same or substantially related to that in which the formerly associated
lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c)
that ismaterial to the matter.

(c) If alawyer ispersondlly disqualified from representing a person with interests adverse to aclient
of alaw firm with which the lawyer was formerly associated, other lawyers currently associated in a
firm with the personally disqualified lawyer may nonethel ess represent the person if both the
persondlly disqualified lawyer and the lawyers who will represent the person on behalf of the firm
act reasonably to:

(2) identify that the personally disqualified lawyer is prohibited from participating in
the representation of the current client; and

(2) determine that no lawyer representing the current client has acquired any information
from the personally disqualified lawyer that is material to the current matter and is
protected by Rule 1.9(c); and

(3) promptly implement screening procedures to effectively prevent the flow of
information about the matter between the personally disqualified lawyer and the other
lawyersin the firm; and

(4) advise the former client in writing of the circumstances which warranted the
implementation of the screening procedures required by this rule and the actions
which have been taken to comply with thisRule.

(d) A disgualification prescribed by this rule may be waived by the affected client or former client
under the conditions stated in Rule 1.7.

COMMENT
Definition of " Firm"
[1] For purposes of the Rules of Professional Conduct, the term "firm" includes lawyersin
aprivate firm, and lawyersin the legal department of a corporation or other organization, or in a

legal services organization. See Rule 1.0(d) (defining “Firm” or “Law Firm”). Whether two or
more lawyers constitute a firm within this definition can depend on the specific facts. For example,
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two practitioners who share office space and occasionally consult or assist each other ordinarily
would not be regarded as constituting afirm. However, if they present themselvesto the publicina
way suggesting that they are afirm or conduct themselves as afirm, they should be regarded asa
firm for the purposes of the Rules. The terms of any formal agreement between associated lawyers
arerelevant in determining whether they are afirm, asisthe fact that they have mutual accessto
information concerning the clients they serve. Furthermore, it isrelevant in doubtful casesto
consider the underlying purpose of the Rule that isinvolved. A group of lawyers could be regarded
asafirm for purposes of the rule that the same lawyer should not represent opposing partiesin
litigation, while it might not be so regarded for purposes of the rule that information acquired by
one lawyer is attributed to the other.

[2] With respect to the law department of an organization, thereis ordinarily no question
that the members of the department congtitute a firm within the meaning of the Rules of
Professional Conduct. However, there can be uncertainty asto the identity of the client. For
example, it may not be clear whether the law department of a corporation represents a subsidiary or
an affiliated corporation, as well asthe corporation by which the members of the department are
directly employed. A similar question can arise concerning an unincorporated association and its
local affiliates.

[3] Similar questions can also arise with respect to lawyersin lega aid. Lawyers employed
in the same unit of alegal service organization constitute a firm, but not necessarily those employed
in separate units. Asin the case of independent practitioners, whether the lawyers should be treated
as associated with each other can depend on the particular rule that isinvolved, and on the specific
facts of the situation.

Principles of Imputed Disqualification

[4] Therule of imputed disgqualification stated in paragraph (&) recognizes the community of
interest and shared loyalty presumed to exist among lawyers who are associated in law firm.
Paragraph (a) operates only among the lawyers currently associated in afirm. When alawyer
moves from one firm to another, the situation is governed by paragraphs (b) and (c).

Lawyers Moving Between Firms

[5] When alawyer who is associated in afirm leaves the firm, the question of whether a
lawyer should undertake representation adverse to clients of the former firm is more complicated.
There are several competing considerations. Firgt, the client previoudly represented by the former
firm must be reasonably assured that the principle of loyalty to the client is not compromised and
that confidentia information related to the representation will not be used to the client’s
disadvantage. Second, the rule should not be cast so broadly asto preclude other persons from
having reasonable choice of legal counsel. Third, the rule should not unreasonably hamper lawvyers
from forming new associations and taking on new clients after having left a previous association. In
this connection, it should be recognized that today many lawyers practice in firms, that many
lawyers to some degree limit their practice to one field or another, and that many move from one
association to another several timesin their careers. If the concept of imputation were applied with
unqualified rigor, the result would be radical curtailment of the opportunity of lawyersto move from
one practice setting to another and of the opportunity of clients to change counsel.




[86] Paragraphs (a) and (b) govern the vicarious disqualification of alaw firmin the
situation in which alawyer leaves the firm and continues or undertakes the representation of a client
previoudly represented by the firm, the firm is no longer representing the client and lawyers who
have remained in the firm are asked to undertake a representation materially adverseto the firm's
former client. If the new matter is substantially related to a matter in which the firm previoudy
represented the client, the firm, absent the former client’s consent, will be precluded by paragraph
(&) from undertaking the representation if any lawyer remaining in the firm would be precluded by
Rule 1.9(a) from doing so because the lawyer had participated in the client’ s prior representation.
Alternatively, paragraph (b) precludes the firm from undertaking the representation if any lawyer
remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the
matter. If, on the other hand, no remaining lawyer participated in the client’ s representation or
possessed confidential information, the firm is permitted to undertake the representation even
though it is materially adverse to the former client in a substantially related matter.

[97] Paragraph (c) addresses the situation in which alawyer leaves one law firm and joins
another firm which is representing a client with interests materialy adverseto aclient of the new
lawyer’ sformer firm. The new lawyer may be personally disqualified from participating in the
representation of some of the new firm’s clients because of his prior representation of or
acquisition of confidential information about clients of his or her former law firm. This persond
disqualification will not be imputed to other lawyersin the personaly disqualified lawyer’ s new
fi