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UNIFORM MEDIATION ACT

SECTION 1. TITLE. This [Act] maybe cited as the lfiorm Mediation A¢.

SECTION 2. DEFINITIONS. In this [Act]:

(1) “Mediation” means a process in which a mediator facilitates communication
and negotiation between parties to assist them in reaching a volagteement
regarding their dispute.

(2) “Mediation communication” means a statement, whether oral or in a record
or verbal or nonverbal, that occurs during a mediation or is made for purposes of
considerng, condudng, partidpating in, initiating, contiruing, or recmvening a
mediation or retaining a mediator.

(3) “Mediator” means an individual who conducts a mediation.

(4) “Nonparty participant” means a person, other thparty or mediator, that
participates in a mediation.

(5) “Mediation paty” meansa person that pacipates in a medtion and whose
agreement is necessary to resolve the dispute.

(6) “Person” meas an individual, aporation, busirgs trust, estate ust,
partnership, liméd liability @mpany, asxiation, joint veture, governmda;
governmental subdivision, agency, or instrumentgbitylic corporation, or any other
legd or commercial entity.

(7) “Proceedig” means:
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(A) a judicial, administrative, arbitral, or other adjudicative process, including
related pre-hearing and post-hearing motions, conferemabdjsecovery; or
(B) a legislave hearing osimilar process.
(8) “Record” mans information thas inscribed on a taible medium orhat is
stored in an el&onic or other méium and is retrieable in perceivae form.
(9) “Sign” meas:
(A) to execute ordopt a tangible sgbol with the pres# intent to
authenticate a record; or
(B) to attach ologicallyassociate an alonic synbol, sound, or pr@ss to

or with a record with the present intent to authenticate a record.

SECTION 3. SCOPE.
(a) Except as otherwise provided in subsection (b) or (c), this [Act] applies to a
mediation in which:

(1) the mediation parties are required to mediate by statute or court or
administrative agency rule or refedr® mediation by a court, administrative agermcy
arbitrator;

(2) the mediation parties and the mediator agree to mediate in a record that
demonstrates anxgectation that meaiion communicatias will be privileg@d against
disclosure; or

(3) the mediation parties use as a mediator an individual who holds himself or
herself out as a mediator, or the mediation is provided by a person that holds itself out as

providing mediation.
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(b) The [Act] does not apply to a mediation:

(1) relating to the establishment, negotiation, administration, or termination of
a collective bargaining relationship;

(2) relating to a dispute that is pending under or is part of the processes
established by a collective bargainingesgnent, except that the [Act] applies to a
mediation arising out of a dispute that has been filed with an administrative agency
court;

(3) conducted by a judge who might make a rutinghe case; or

(4) conducted under the auspices of:

(A) a primary or secondasgchool if all the parties are students or
(B) a correctional institution for youths if all the parties are residents that
institution.

(c) If the parties agree in advance signed record, or a record of proceeding
reflects agreement by the parties, that all or gfeet mediation is not privileged, the
privileges under Sections 4 through 6 do not apply to the mediation or psat agron.
However, Sections 4 through 6 apply to a mediation communication madgeogon

that has not received actual notice of the agreement before the communication is made.

SECTION 4. PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY:;,
DISCOVERY.
(a) Except as othwise provided irSection 6, a mediah communication is
privileged as mvided in subsectio(b) and is not sulgéto discoveryr admissible in
evidence in a proceeding unless waived or precluded as providg=ttign 5.

3
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(b) In a poceeding, the fallowing privil egesapgy:

(1) A mediation party may ne$e to disclose, and may prevent anyrothe
person from disclosing, a mediation communication.

(2) A mediator may refuse to disclose a mediation communication, and
may prevent any other s®n from disclosing a mediation communication of the
mediator.

(3) A nonparty participant magfuse to disclose, and may prevent ather

person from disoking, a mediatmcommunication athe nonpartyarticipant.

(c) Evidence or information that is otherwise admissible or subject to discovery

does not becomeadmissible or protted from discowy solelyby reasonfats

disclosure or use in a mediation.

SECTION 5. WAIVER AND PRECLUSION OF PRIVILEGE.

(@) A privilege under Seitin 4 may be waigd in a recordr orally durirg a
proceeding if it is expressly waived Hi/@arties to the mediation and:

() in the case of the privilege of a mediator, it is expressly waivéteby
mediator; and

(2) in the case of the privilege of a nonpartytipgrant, it is expressly waived
by the nonpay particpant.

(b) A person that discloses or makes a representation about a mediation
communication which prejudices another person in a proceeding is precluded from
asserting a privilege under Section 4, but only to the extent nectssidug person
prejudiced to respond to the representation or disclosure.

4
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(c) A person that intentionally uses a mediation to plan, attempt to commit or
commit a crime, or to conceal an ongoing crime or ongoing criminal adsiprgcluded

from asserting a privilege under Section 4.

SECTION 6. EXCEPTIONSTO PRIVILEGE.
(&) There is norprilege undeiSection 4 for a meation communicatin that is:
(1) in an agreement evidenced beeard signed by all parties to the
agreement;
(2) available to the public under [insert statutory reference to operdse
act] or made during a session of a mediation which is open, or is required by law to be
open, to the public;
(3) a threat or statement of a plan to inflict bodily injoryommit a crime of
violence;
(4) intentionallyused to plan a criep attempt to commit@&ime, or to
conceal an angoing clime or ongoing crimi nal actvi ty;
(5) sought or offered to prove or disprove a claim or complaint of
professional mismduct or malprdice filed agast a mediator;
(6) except as otherwise provided in subsection (c), sought or offered to prove
or disprove a clen or complaint of pfessional miscatuct or malpraate filed agaist
a mediation party, nonparty participantyepresentative of a party based on conduct
occurring during a mediation; or

(7) sought or offered to prove or disprove abuse, neglect, abandonment, or
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exploitation in a prageding in which &hild or adult practive service agencys a
party, unless the
[Alternative A: [Stag to insert, forxeample, child or aduprotection] case
is refered bya court tanediationand a pulit agenyg paricipates]
[Alternative B: public agency participates in the [State to insert, for

example, kild or adilt proted¢ion] medidon].

(b) There is no privilege under Section 4 if a court, administrative agancy
arbitrator finds, after a hearing in camera, that the gagiing discovery or the
proponent of the evidence has shown that the evidence is not otherwise available, that
there is a need for the evidence that substantially outweighs thatimegpeotecting
confidentiality, and that the mediation communication is sought or offered in:

(1) a court proceeding involving a felony [or misdemejamor
(2) except as otherwise provided in subsection (c), a proceeding to prove a

claim to rescind or reform or a defense to avoid liability on a conttiastgout of the
mediation.

(c) A mediator may not be compelled to provide evidence of a tiedia
communication referred to in subsection (a)(6) or (b)(2).

(d) If a mediation communication is not privileged under subsection (a) or (b),
only the portion of the communication necessarittie application of the exception
from nondisclosure may be admitted. Admission of evidence under subsection (a) or (b)
does not render the evidence, or any other mediation communication, distwvera

admissible for any other purpose.
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SECTION 7. PROHIBITED MEDIATOR REPORTS.

(a) Except as rexred in subsectio(b), a mediatamay not maka report,
assessmenevaluaion, recomnendation,finding, or other comnanicationregarding a
mediation to a court, administrative agency, or other authtbatymay make a ruling on
the dispute that is the subject of the mediation.

(b) A mediator may disclose:

(1) whether the mediation occurred or has terminated, whether a settlement
was reached, and attendance;
(2) a mediation communication as permitted under Section 6; or
(3) a mediation communication evidencing abuse, neglect, abandonment, or
exploitation of an ingidual to a public gency reponsible for preicting individués
against such mistatment.
(c) A communication made in violation of subsection (a) may not be considered

by a court, administrative agenoy arbitrator.

SECTION 8. CONFIDENTIALITY. Unless subject to the [insert statutory
references to open meetings act and open records act], mediation communications are
confidential to thextent agreedytthe partie or provided byther law or rul®f this

State.

SECTION 9. MEDIATOR’SDISCLOSURE OF CONFLICTSOF INTEREST,;

BACKGROUND.
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(a) Before ecepting a madtion, an individubwho is requestetb serve as a

mediator shall:
(1) make an inquiry that is reasonable under the circumstancdsiimide
whether therera any know facts that a essonable individuavould consider likly to
affect the impartiality of the mediator, including a financial ospeal interest in the
outcome of the mediation and an existing or past relationship with a mediation party or
foreseeable participant in the mediation; and
(2) disclose anguch known fact tthe mediation pées as soon as is

practical before accepting a mediation.

(b) If a mediato learns any factlescribedm subsectn (a)(1) afer accepting a
mediation, the mediator shall disclose it as soon as is practicable.

(c) Atthe request of a mediation party, an individual who is requested to serve a
a mediator shall disclose the mediator’s qualifications to mediate a dispute.

(d) A person that violates subsection [(a) or (b)][(a), (b), or (g)] is precluded by
the violation from asserting a privilege under Section 4.

(e) Subsections (a), (b), [and] (c), [and] [(g)] do not apply to an individual acting
as a judge.

() This [Act] does not require that a mediator have a special qualification by
background or profession.

[(g) A mediator rast be impartial, uass after disckure of the fastrequired in

subsections (a) and (b) to be disclosed, the parties agree otherwise.]
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SECTION 10. PARTICIPATION IN MEDIATION. An attorney or other
individual designated by a party ynaccompany the partg and participate in a

mediation. A waiver of participation given before the mediation magdmnded.

SECTION 11. RELATION TO ELECTRONIC SIGNATURESIN GLOBAL
AND NATIONAL COMMERCE ACT. This [Act] modifies, limits, or supersedes the
federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section
7001 et seq., but this [Act] does not modify, limit, or supersede Section 101(c) of that
Act or authorize electronic delivery of aalthe notices described in Section 103(b) of

that Act.

SECTION 12. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In
applying ad construing thifAct], consideratin must be given to ¢hneed to promote

uniformity ofthe law with resps to its subject mat among Statehdt enact it.

SECTION 13. SEVERABILITY CLAUSE. If anyprovision of this [Ag or its
application to any person or circumstance is held invalid, the invatidég not affect
other provisions or applications of this [Act] which can be given effect without the

invalid provision or application, and to this end the provisions of this [Act] are severable.

SECTION 14. EFFECTIVE DATE. This [Act] takes effect ................... .
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SECTION 15. REPEALS. The following acts and parts of acts are hereby
repealed:
1)
2)
3

SECTION 16. APPLICATION TO EXISTING AGREEMENTSOR
REFERRALS.
(&) This [Act] govens a mediation pguant to a refeal or an agement to
mediate rade on orféer [the &ectivedate of tis [Act]].
(b) On or after [@elayed d&], this [Act] govems an agreeméto mediate

whenever made.
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