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think there are a lot of things you can do up-front to
avoid Title VI, because if you are at the Title VI stage
there has been a failure somewhere in the system. The
state isn’t talking to the community, industry isn't talking
to the community, ‘somebody ain’t talkin’ to somebody’,
and we haven’t used all of our tools including facilitation,
ADR, etc. to try to deal with the issue before you get to
litigation because that is all Title VI is, it’s litigation and
as lawyers we have a obligation to counsel our clients be
they industry, state, EPA, or community to figure out
ways to avoid litigation and getting a win-win situation
for everybody.

Stout: It seems to me that the State and EPA are heading
in a direction where Environmental Justice can lead to an
improvement of the process of communication with the
relevant communities in which there is going to be a deci-
sion made to site a facility. Now, is this Title VI guidance
really going to talk about the communication process?
Harris: 1 think it is going to address what the institutional
changes are that states can make to ensure that they have
these dialogues. Once you have accomplished these dia-
logues and you've done certain things, what does that
mean vis-a-vis a complaint? I think it will provide guid-
ance to states in terms of institutionally what you can do
to set up good programs to avoid getting into these situa-
tions. If you actually set these programs up, how will EPA
look at that activity when we actually review the com-
plaint.’

Stout: So, this will be guidance for the state. If the state
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follows this guidance then EPA will be saying this will
constitute Title VI compliance?

Harris: I don’t know if it is going that far, but I do think it
will be a pathway for states to take to minimize some of
these complaints.

Stout: Thank you very much for your time. l

1. Harmon Industries Inc. v. Browner, 191 E3d 894 (8th Cir.
1999), rehearing denied (Jan. 24, 2000), cert. not sought. For an
informative article discussing the Harmon opinion, see Gary A.
Jonesi, “Environmental Enforcement Becomes Federalism’s
Hazardous Battleground,” Vol. 15, No. 5 NAAG National
Environmental Enforcement Journal 3, June 2000. Harmon was
not followed in a case arising from the Federal Clean Air Act.
United State v. LTV Steel Co., 116 E Supp. 2d 624 (N.D. Ohio
2000).

2. United States and State of Tennessee . R&R Distributing Co.
Inc., Civil No. 1-00-0109 (M.D. Tenn. filed Aug. 31, 2000).

3. Environmental Justice is based on the statutory authority of
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C.
§82000d to 2000d-7), prohibiting recipients of federal financial
assistance from discriminating on the basis of race, color, or
national origin in their programs or activities. Title VI itself pro-
hibits intentional discrimination.

4. The revised guidance document was released in the middle
of June and published in the Federal Register on June 27, 2000.
65 Fed. Reg. 39560-39701.

5. For more information visit: www.epa.gov/ocr.

In the next installment of this interview, there will be a discussion of the
process that EPA uses to target enforcement activity among other things.
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Phyllis Harris is the Regional
Counsel and Director of the
Environmental Accountability
Division for the U.S. EPA Region IV
Steve Stout interviewed Ms. Harris on
May 2, 2000. This interview will be
presented in the Environmental Law
Section newsletter in two parts, the
tirst part will focus on the organiza -
tional structure of the Region IV Office
of Legal Support and Ms. Harris’
unique duties as both head of that
office as Regional Counsel and in her
role as the Director of the
Environmental Accountability
Division. In this part, Ms. Harris also
answers questions timely related to
environmental justice, EPA5 practice
of “overfiling,” and criminal enforce -
ment.

Stout: First of all, I want you to
introduce yourself.

Harris: I am Phyllis P Harris and [
am the Regional Counsel and the
Director of the Environmental
Accountability Division for U.S. EPA
Region IV. I became the Acting
Regional Counsel in October 1994
and the permanent Regional
Counsel in July 1996. I have been
with EPA since July 1986. In my
capacity as Regional Counsel, I pro-
vide legal counsel support to the
Regional Administrator and other
senior managers within the Region,
as well as supervise the legal ser-
vices of approximately 80 attorneys
here in EPA Region IV. In addition
to my responsibilities as Regional
Counsel, I am the senior manager in
the Region responsible for the
enforcement program as the
Director of the Environmental
Accountability Division. That entails
the planning and implementation of
Region IV’s enforcement program as

well as responsibility for the plan-
ning and implementation of Region
IV’s Environmental Justice Tribal
Program and the NEPA program
which is responsible for federal
activities and assessing the impact
of federal activities. So, I have a lot
on my plate and the total staff with-
in this Division is approximately
132 employees. I am the only
Regional Counsel within EPA who
has this dual title as well as this
dual role.

Stout: As far as the office of legal
support is concerned, what type of
work do the attorneys in Region IV
perform?

Harris: Again, we have approxi-
mately 80 attorneys and they are
assigned to various media offices.
There is an Associate Division
Director for the Office of Legal
Support, Bill Anderson, and there
are five supervising attorneys for the
remaining 70 or so attorneys. We
have the Office of Water Legal
Support, headed by Mary Wilkes
and we have the Office of Air/
Toxics/General Law Legal Support,
headed by Nancy Tommelleo, and
that office in addition to doing the
air work, handles the pesticides,
toxics, and EPCRA. We also have an
attorney who handles personnel
work. We have labor issues because
we have a union, believe it or not.
Additionally, there are employee
personnel issues and an attorney in
that group handles our grants and
contract issues for the Region. We
have an Office of CERCLA North
Legal Support, the Superfund legal
support, that handles South
Carolina, North Carolina, Kentucky,
and Tennessee. Then we have an
Office of CERCLA South Legal
Support that handles the work in

continued on page 3
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Fromthe Chair

Dear Colleagues,

With the publication of the last newsletter of 2000, the
Environmental Law Section can be proud of its annual accomplishments.
This year saw our continuing success in presenting CLE’s. The Tennessee
Department of Environment and Conservation’s Solid Waste Conference
in Gatlinburg served as a place for attorneys, regulators and clients to
gain a better understanding of the work we all perform. It was also a
wonderful opportunity to discuss issues and questions with the experts in
a field or area that might not be your area of expertise, but seems appro-
priate in the informal setting that Gatlinburg offers. A special thanks is in
order to Joe Sanders and others whose work made all that possible.

The newsletter continues to provide interviews with interesting peo-
ple involved in environmental law whose viewpoints we sometimes over-
look when caught up in the day-to-day blur that is the reality of so many
in the practice of law today. This issue continues the tradition with its
interview of Phyllis Harris of EPA Region IV. We are always looking for
professionals in the environmental law field interested in giving us their
opinions and views. As section members routinely meet the key players
in the environmental field who are the subjects of these interviews, we
would ask that you provide us with ideas and contacts of people working
in environmental law whose views are obtainable and would be of interest
to other members.

The year ahead holds many opportunities and there is much to be
done. I had the opportunity to speak with many of you in our effort to
raise funds for the new Bar Center in Nashville. This exciting project is
the next huge step forward for the state bar association. As one who has
killed too much time in Nashville in less productive haunts, the prospect
of a home away from home is especially appealing. Please consider a gen-
erous pledge to show your continuing support for this progressive vision
of what our state bar organization can become.

In the coming year it is my goal, and the goal of the executive com-
mittee, to provide meaningful and interesting CLE’s both live and on-line.
We are investigating the prospect of our first on-line course on environ-
mental issues and are seeking interested helpers. The Tennessee Bar is a
national leader in providing this type of CLE. The flexibility that on-line
courses offers to members is unlimited and the revenue the courses gen-
erate for the association is also welcome.

The section leads the association in its use of technology in the prac-
tice of law. TBAR, e-mails and teleconferences will shape our jobs in ways
most of us never imagined in law school and the section continues to
press those boundaries. A state- wide teleconference CLE on ethics in
environmental law is being planned by local bar associations’ environ-
mental sections in December that should be the first to hook up five
major metropolitan areas to a live satellite feed. Thats a lunch-and-learn
to be proud of.

I hope any member interested in participating in the section’ activi-
ties or who has ideas on how we can improve the services provided to
you will call me or, in line with our technology theme, e-mail me at
jesg@netten.net. I look forward to the coming year and to meeting as
many of you as possible to improve our practice and the enjoyment of
membership with this section. B

— Carter Gray, 2000-2001 Chair
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Announcements

Solid/ Hazardous Waste Conference and Exhibition
The 30th Annual Solid/Hazardous Waste Conference and Exhibition will be held
May 9 through May 11, 2001 in the Gatlinburg Convention Center. The
Conference provides the most recent and up-to-date trends and news in the envi-
ronmental industry. New ideas, new laws, new regulations and new technology will
be on the agenda. For the last two years the Conference has been approved for 9.0
hours of Continuing Legal Education. Watch for further involvement by the TBA
in this event.

2001 BOARD MEETINGS SCHEDULE

Drycleaner’s Solid Waste Air Pollution | Water Quality | Underground | Utility Water and
Environmental | Disposal Control Control Storage Tanks Mar.lagement \gszg‘t’g[er
Response Control Review Certification
January 3 n/m* 10-11 23-24 17-18 n/m 4
February n/m 6-8 14-15 27-28 21-22 1 n/m
March 7 n/m 14-15 27-28 21-22 n/m 1
April n/m 3-5 11-12 24-25 18-19 5 n/m
May 2 n/m 9-10 22-23 16-17 n/m 3
June n/m 5-7 13-14 26-27 20-21 7 n/m
July n/m 7-9 8-9 28-29 15-16 2 n/m
August n/m 7-9 8-9 28-29 15-16 2 n/m
September | 5 n/m 12-13 25-26 19-20 n/m 6
October n/m 2-4 10-11 23-24 17-18 4 n/m
November | 7 n/m 13-14 27-28 14-15 n/m 1
December | n/m 4-6 12-13 18-19 19-20 6 n/m

* n/m - no meeting that month
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the states of Georgia, Alabama, Mississippi and Florida.
We have an Office of RCRA/Federal Facilities Legal
Support that is headed by Ann Heard. That office handles
our large federal clean-ups including Oak Ridge in
Tennessee, Paducah, Savannah River and all of the various
installations. We also have about five paralegals and [a
staff, in addition to about] four Regional Criminal
Enforcement Counsel, who provide legal support to our
Criminal Investigation Division.

Stout: What are the largest areas of work concentration
for Region IV attorneys?

Harris: About half of our attorneys, it turns out, do noth-
ing but Superfund and you know we have a Waste
Division. The other half of the attorneys do the regulatory
work. For example, all of the clients for the Office of
RCRA/Federal Facilities are in the Waste Division. The
majority of the Air/Toxics/General Law clients are in the
Air Division, and the Water legal support clients are in the
Water Division. It was designed to correlate to the media
divisions and their organizations. Ideally, if I could wave a
wand, I would like an organization where attorneys could
really be multi-media attorneys and work on whatever
comes in the door that is environmental. I think that
would make the attorneys more well-rounded and give
them a broader perspective, but for various organizational
reasons, we have chosen this structure.

Stout: You mentioned the attorneys who support the
regional criminal enforcement effort and the Criminal
Investigative Division (CID). I think it is a phenomenon,
that has been emphasized more in the last 10 years or so,
that environmental violations are going to be pursued
criminally. So, could you give us some background on
how EPA has approached prosecuting environmental
crimes and what the emphasis is now?

Harris: As a general matter, we tend to look at cases
where a party or a person has engaged in an egregious
activity. For example, activity that has placed human
health at risk; there has been a death; or there has been
severe harm to the environment. When we look at viola-
tions that are done in an intentional, knowing fashion of
illegal disposal, we look at it as criminal. Anytime we
have falsification, that’s typically criminal. So, you look at
those kind of areas and it is kind of like “you know it
when you see it.” So, falsification and typically if there has
been egregious harm to the environment or to people and
we can tie that into a knowing or intentional violation,
that will go criminal. Many of these criminal cases are
referred by the states to CID. In many states there are
criminal task forces, so some of the cases come through
that way as well. It is also part of my responsibility to the
Criminal Investigation Division to the extent I see cases
involving falsification or conduct so egregious you know
that folks in the corporation knew what was going on, or
you know that an individual or a plant manager took it

upon himself to personally make a decision to violate
environmental laws. I typically refer these matters to crim-
inal and to the extent that we can, we work to have paral-
lel proceedings. These are proceedings on a parallel track
where we pursue civil as well as criminal (actions).

Where they are going in the future, I think what you
may find, given resources constraints, will be opportuni-
ties where we can target and actually do more investiga-
tions to find potential criminal violations. For example,
we had a situation in a municipality where we knew a cer-
tain regulated facility was illegally dumping into the sewer
and we placed monitors, etc. We realized that was hap-
pening based on some monitoring that we had been doing
in this particular river just was very odd and did not cor-
relate with what permits were out there and it did not cor-
relate with any non-point source discharges. So I think
you are just going to find people doing more investigatory
work up front so that we can target and make better use
of our limited resources.

Stout: EPA has the ability to over-file, to initiate its own
enforcement action in a situation where it feels that the
state hasn’t addressed it adequately. And there has been a
challenge under the RCRA statute, specifically in a case
from Missouri, the Harmon case.! We were wondering
what the status is of the Harmon case and what other
areas of the country are doing in reaction to Harmon. We
would also like to know how that impacts the decision to
over-file?

Harris: Contrary to what people think, it is very rare that
we over-file in the classic sense of the term. That is, we
decide we need to take a case because the result of the
state case was inadequate or wasn’t timely, or wasn’t
appropriate or whatever that standard is. It is very rare. In
a couple of instances, I know, it was a technical over-file
but the state knew that we were going to proceed with the
action and there wasn’t a lot of the animosity that some of
the over-file actions would draw. When we see situations
like that where we feel there could be a conflict with what
the state had done and we feel that we really need to do
something, we have tried, and I think have a very good
record, asking the state to be a co-plaintiff with us and we
have gotten some very good results from that. We’ve done
that on several cases in South Carolina and we are devel-
oping a case with the State of Tennessee.?

As to the impact of Harmon, our position is that the
case does not apply outside the 8th Circuit. In our
Circuits (4th, 5th, 6th, 11th) as of yet, we have not had
any district court make a ruling similar to Harmon. So as
to the Circuits in Region IV, we don't feel that the ruling
applies. Obviously, as attorneys, we are mindful of the rul-
ing. We know that it could pose some litigation risk and
we obviously weigh those risks, depending on the nature
of the case. Fortunately, as it stands now, we have not had
to cross that bridge.

continued on page 4
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Stout: You mentioned playing a role in Environmental
Justice. Here in Tennessee, the Department of
Environment and Conservation was the recipient of a
grant, and we are involved in the process of developing an
Environmental Justice

bemulti-mediattorneys

Policy pursuant to
guidelines that were in
the grant agreement we
reached with EPA.
Environmental Justice
is such a broad issue, in
the present form that it
is taking. What are the
practical impacts that
you foresee in the way
that state agencies con-
duct their activities,

Oldeallyf | couldwave
awand,l wouldlikean
organizatiowhere

attorneysouldreally

andworkonwhatever | such as permitting,
. enforcement, etc.?
comesn thedoorthat Harris: First of all, let

me say that I want to
commend the
Department and

isenvironmental.O

Tennessee for taking the
initiative to apply for the grant and having a good applica-
tion to receive that grant. That was a monumental feat
and kudos to the State for seeing that this is a real issue.
Many states don’t necessarily see it as an issue that should
be pursued in a pro-active way. As a practical matter, 1
think that these issues are important because we are see-
ing more and more instances where citizens are looking at
all of the tools in their toolbox to address what they per-
ceive to be environmental justice issues or as they would
say, environmental injustices.

Environmental Justice provides that there shouldn’t
be any federal funding of any programs that are deemed to
be discriminatory.3 Citizens can file a complaint with
EPAs Office of Civil Rights in Washington D.C. If that
complaint has a jurisdictional basis, then it becomes EPAs
obligation to investigate the merits of that complaint and
decide whether or not there has been a Title VI violation.
If indeed there has been a violation, EPA has an option in
addressing that violation, has an obligation, where those
grants to states actually support state environmental pro-
grams, to determine whether or not those grant funds
should be withdrawn. So, that is a very heavy hammer

out what it is that they should be doing as they look at
permits, as they look at the activities they undertake
whether or not those activities could possibly be action-
able under Title VL

Stout: So, that is forthcoming pretty soon then?

Harris: Yes. I think you should definitely see something
by the end, hopefully, of this month or early June.*

Stout: I heard you speak in Atlanta at a CLE conference in
1998, and at that time there had just been a decision
made, maybe the first response that EPA made to a Title
VI complaint. The Select Steel case, out of the state of
Michigan? In that case, EPA denied the Title VI complaint
didn’t it?

Harris: Right. The basis was that the facility would not
violate National Ambient Air Quality Standard (NAAQS)
requirements, which are health-based requirements. If the
petition was based on health based issues, and if there is a
presumption that the NAAQS for a pollutant is protective,
then the facility would not violate NAAQS, and you
wouldn’t have a Title VI action.

Stout: Doesn't that sort of miss the point of what the
Environmental Justice movement is all about?

Harris: Well, in some ways yes and some ways no. I try to
characterize Title VI, as I said up-front, as a tool; one of
the many tools that environmental justice advocates have
to deal with environmental justice issues. To me, in some
ways, that should be the tool of last resort. Ideally, if a
state has a good environmental justice program and it is
doing a combination of things, then Title VI should not be
necessary. First of all, working with industries to give
them an understanding of the issues that communities
have when: modifying permits to increase emissions or
industries locating in the communities when they are
already overburdened. Getting across to industries to have
a dialogue with these communities before you decide you
are going to do something. That is all the communities
want, is to be heard up-front. So yow've got the industry
handle on it. Secondly, state agencies taking an active role
working with local governments to actually zone and say
that it is a good place to site a facility and then in-house,
state government is looking at what kind of processes can
be built within our organization that we systematically
raise as a flag situation that could possibly trigger envi-
ronmental justice issues. Rather than being reactive, how
can we be pro-active and then working hand-in-hand with
communities to identify what these issues are and again
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Accountability
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Secondarily, in my mind almost most importantly, guid-
ance that will be going to the states to help states figure

industries as well as community people that actively come
to the facility and have these good neighbors programs. I

The diagram below illustrates the offices and divisions of EPA Region 4.
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