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The Tennessee State High School Mock 

Trial Competition is organized by the  
Young Lawyers Division  

of the Tennessee Bar Association.  
 
 

Questions or comments may be directed to your Mock 
Trial District Coordinator or the Chair of the State 
Competition.  Teams may not edit the materials.  
Please note the rule changes that apply to this year’s 
competition. 
 
Exhibits are posted separately from the problem and 
teams should be sure to download them also. 
 
The problem is as written.  If there are discrepancies, 
please regard them as complexities for consideration 
in developing a trial strategy. 

The Mock Trial Committee thanks the Tennessee 
Association of Construction Counsel, Inc. for its role in 
the development of the case materials.  TACC is a 
not-for-profit professional association that serves the 
needs of Tennessee attorneys with practices related 
to the construction industry. The Association presently 
consists of about 100 attorneys from across the State 
with practices serving contractors, building material 
and equipment suppliers, architects, engineers, and 
building owners and developers. 

The Chair wishes to thank Candi Henry, an associate 
with the firm of Dodson, Parker, Behm & Capparella, 
PC, for her assistance in drafting this year’s case 
materials.   
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PAST WINNERS 
 

1980 Austin-East High School 
1981 Bearden High School 
1982 White Station High School 
1983 White Station High School 
1984 Knoxville West High School 
1985 Father Ryan High School 
1986 Knoxville Doyle High School 
1987 Greeneville High School 
1988 Memphis Central High School 
1989 Jackson Central Merry High School 
1990 Father Ryan High School 
1991 Father Ryan High School 
1992 Franklin High School 
1993 Montgomery Bell Academy 
1994 McCallie School 
1995 Montgomery Bell Academy 
1996 Clinton High School 
1997 Clinton High School 
1998 Houston High School 
1999 Clinton High School 
2000 Clinton High School 
2001 Clinton High School 
2002 Family Christian Academy * 
2003 Family Christian Academy * 
2004 Hume-Fogg Academic High School 
2005 Hume-Fogg Academic High School 
2006 Knoxville West High School 
2007 St. Mary’s Episcopal School of Memphis 
2008  St. Mary’s Episcopal School of Memphis 
2009 White Station High School 
 
*Indicates a team that went on to win the National Championship. 
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NOTE TO TEAMS ADVANCING TO STATE COMPETITION: 
 
TO ADD COMPLEXITY AT THE STATE COMPETITION, WE MAY 
RELEASE ADDITIONAL MATERIAL FOR THE STATE COMPETITION. IF 
ADDITIONAL INFORMATION IS RELEASED IT WILL BE AVAILABLE ON 
MONDAY, MARCH 1, 2010, AT NOON CENTRAL TIME ON THE TBA 
WEBSITE.  PREVAILING TEAMS FROM EACH DISTRICT SHOULD 
ACQUIRE AND PREPARE ANY ADDITIONAL MATERIAL BETWEEN THE 
DISTRICT AND STATE COMPETITIONS. 
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AGREED STIPULATIONS 
 
1. Advanced Distribution, LLC is a limited liability corporation organized 

under the laws of the State of Tennessee. The principal place of business 
is 411 Wix Avenue, Branton, TN  37000.  Elliott Cash is the Chief Manager 
and Registered Agent for Advanced Distribution, LLC.  Advanced 
Distribution, LLC is the owner of a distribution center located at 111 
Distribution Way, Branton, TN 37000.  Elliott Maxwell has knowledge of 
this stipulation and can testify about it. 

 
2. R.M. Construction, LLC is a limited liability corporation organized under 

the laws of the State of Tennessee.  The principal place of business is 303 
Burrell Road, Branton, TN  37000.  Rowan Maxwell is the President, CEO, 
and Registered Agent for R.M. Construction, LLC.  R.M. Construction, 
LLC was the general contractor of the distribution center owned by 
Advanced Distribution, LLC.  Rowan Maxwell and Emerson White have 
knowledge of this stipulation and can testify about it. 

 
3. The Plaintiff filed civil suit against the Defendant in the Circuit Court for 

Conner County, Tennessee in March 2009 alleging breach of contract and 
negligent and defective design and construction for the concrete slab-on-
grade floor at the distribution center.  The Defendant filed its Answer in 
April 2009 with denials of all disputed facts.  The Plaintiff did not sue Alex 
Burdine, and there is no affirmative defense relating to comparative fault.  
Rowan Maxwell and Elliott Cash have knowledge of this stipulation and 
can testify about it. 

 
4. The contract between R.M. Construction, LLC and Advanced Distribution, 

LLC was signed on September 9, 2005, by Rowan Maxwell and Elliott 
Cash.  Rowan Maxwell and Elliott Cash have knowledge of the contract 
and can testify to stipulation numbers 4, 5, 6, 7, and 8 concerning the 
contract. 

 
5. Rowan Maxwell provided the contract for the parties signature. 

 
6. Pursuant to the contract, R.M. Construction, LLC was responsible for 

taking the functional requirements developed by Advanced Distribution, 
LLC as described in the specifications, completing the detailed design, 
and after receiving approval from Advanced Distribution, LLC, proceeding 
with construction of the distribution center.  This type of relationship is 
described as “design-build.”   

 
7. The contract between R.M. Construction, LLC and Advanced Distribution, 

LLC contains a provision requiring all amendments to be in writing.  The 
provision does not specify whether the writing must be signed by both 
parties. 
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8. The contract between R.M. Construction, LLC and Advanced Distribution, 

LLC contains a merger clause stating that the contract is the entire 
agreement of the parties and that any prior agreements are merged into 
the contract and do not survive the contract. 

 
9. Alex Burdine’s excavation company began site work on September 12, 

2005.  Elliott Cash, Rowan Maxwell, and Emerson White have knowledge 
of this fact and can testify about it. 

 
10. The distribution center was substantially complete, meaning it was 

generally capable of being used as intended, on January 15, 2006, which 
was three weeks earlier than required under the schedule.  Elliott Cash, 
Emerson White, and Rowan Maxwell have knowledge of these facts and 
can testify about them. 

 
11. The Plaintiff seeks damages for breach of contract in the amount of $1.3 

million dollars plus lost profits and for negligent and defective design and 
construction in the amount of $1.4 million dollars.   

 
12. Alex Burdine is “unavailable” as the term is defined in Rule 804(2) of the 

Mock Trial Rules of Evidence. 
 
13. Exhibit 1 is a note from Alex Burdine to Elliott Cash left on Elliott’s desk.  

Elliott has seen it before and can identify Alex’s handwriting.  Elliott Cash 
has knowledge of this stipulation and can testify about it. 

 
14. Exhibit 2 is a note from Alex Burdine to Elliott Cash left under the wipers 

on Elliott’s vehicle the day Alex came to see the finished slab at the 
distribution center.  Elliott has seen it before and can identify Alex’s 
handwriting.  Elliott Cash has knowledge of this stipulation and can testify 
about it. 

 
15. Exhibit 3 is a drawing by Blake Allford depicting her perspective of the 

cracks in the floors.  She drew it during her deposition in conjunction with 
her testimony, and it was made an exhibit to her statement. 

 
16. Exhibit 4 is the diary of Shelley Cash, Elliott’s teenaged daughter.  It was 

produced in expert disclosures as a document relied upon by Ronni Paul 
in forming Ronni’s opinion.  Elliott Cash can identify Shelley’s handwriting.   

 
17. Exhibits 5 and 6 are letters from Rowan Maxwell to Elliott Cash.  Both 

Rowan Maxwell and Elliott Cash remember the letters and can identify 
them.   
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18. Exhibit 7 is the equipment lease agreement that Blake Allford saw on the 
desk. 

 
19. Exhibit 8 is a purchase order form sent by Emerson White to the concrete 

plant.   
 

20. All witness deposition statements are sworn by the declarant and were 
given in June 2009.  The signatures on the witness statements and 
pleadings are omitted due to electronic delivery. 

 
21. Whenever a rule of evidence requires reasonable notice, the teams must 

presume that such notice has been given. 
 

22. All exhibits included in this problem are authentic and accurate in all 
respects.  No objections as to the authenticity of the exhibits may be 
made.  Exhibits may still be objectionable under the Mock Trial Rules of 
Evidence or require a proper foundation for admission.  Exhibits may be 
copied and enlarged for demonstrative purposes but shall not exceed 36” 
by 48” in size.   

 
23. This year, teams may refer to a demonstrative exhibit to show the timeline 

of construction in closing argument so long as the team creates the 
demonstrative aid during the course of the trial using proper witness 
testimony as a foundation.  No props (for example, a cone for testing 
concrete) may be used.  Teams may use markers, pens, pointers, or stick-
ons to assist in the presentation of witness testimony concerning an 
exhibit.  Except as provided in this stipulation, demonstrative aids are not 
permitted in the competition.  Electronic equipment is not permitted. 

 
24. Participants may only cite evidence contained herein.  Cross-reference to 

other mock trial problems is prohibited.  Any similarity to true events or 
persons is unintentional; as of writing, Advanced Distribution, LLC, R.M. 
Construction, LLC, and other businesses referenced herein are not legal 
entities registered with the Tennessee Secretary of State.  Parties may not 
cite legal authority outside that presented in the problem, the Rules of the 
Competition, and the Mock Trial Rules of Evidence.  Additionally, when 
arguing case law, teams may not site to any part of the case other than 
what is provided in these materials, and teams may not provide copies of 
the case in its true form to the court or jury. 

 
25. Stipulations may not be contradicted or challenged.  However, it shall be 

the responsibility of the teams to bring the stipulations to the attention of 
the Court as the situation requires. 

 
26. Exhibits 9 and 10 were provided by Advanced Distribution, LLC to 

RM Construction, LLC for purposes of bidding the job. They are 
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drawings/photos to generally describe the distribution center. Rowan 
Maxwell and Elliott Cash can testify about this stipulation. 

 

27. Exhibits 11, 12, and 13 are photographs that were taken by Ronni Paul in 
the course of his evaluation of the distribution center floor in preparation 
for testimony in this case. Ronni Paul can testify about the photographs 
as they relate to the evaluation. Ronni Paul, Rowan Maxwell, Elliott Cash, 
Blake Allford, and Emerson White can identify these photos as accurately 
depicting the condition of the floor following FuseBox’s occupancy of the 
distribution center. 

 
28. Exhibits 14 and 15 are photographs that were taken by Ronni Paul in 

the course of testing the distribution center floor. Ronni Paul can testify 
about the photographs and this stipulation. Rowan Maxwell may be cross-
examined about knowledge of these facts and what the pictures show.  

 

29. Exhibits 16 and 17 are computerized illustrations created by Ronni Paul 
for purposes of educating the jury through a demonstrative aid. Exhibit 16 
demonstrates the difference between a curling slab and a proper slab. 
Exhibit 17 demonstrates the way a forklift wheel causes cracking if the 
slab curls.  Ronni Paul can testify about the photographs and this 
stipulation. Rowan Maxwell may be cross-examined about knowledge of 
these facts. 
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 APPLICABLE LAW 
 

Preponderance of the Evidence 
In this action, the plaintiff has the burden of establishing by a preponderance of 
the evidence all of the facts necessary to prove the allegations contained in the 
plaintiff’s complaint. The term “preponderance of the evidence” means that 
amount of evidence that causes you to conclude that an allegation is probably 
true. To prove an allegation by a preponderance of the evidence, a party must 
convince you that the allegation is more likely true than not true.  If the evidence 
on a particular issue is equally balanced, that issue has not been proven by a 
preponderance of the evidence and the party having the burden of proving that 
issue has failed.  
 
Unavailability Exception to Hearsay Rule 
State v. Kiser, 284 S.W.3d 227 (Tenn. May 13, 2009), provides as follows: 
Under Rule 803(b)(3), A statement against interest is deemed sufficiently reliable 
to constitute an exception to the hearsay rule because a reasonable person 
similarly situated to the declarant would not have made the statement unless the 
reasonable person believed it was true. In turn, this statement means that a 
reasonable declarant would have realized it was against his or her interest. The 
important time is when the statement was made.  Rule 803(b)(3) does not 
specifically provide that the declarant must have personally known that the 
statement was against his or her interests when it was made. However, this 
knowledge is the reason the hearsay statement is viewed as sufficiently reliable 
to be admitted, and the evidence should not be admitted if it is established that 
the declarant did not know that the statement was harmful.  Statements should 
not be admitted under Rule 803(b)(3) if the declarant actually believed that he or 
she was saying something that would be helpful. 
 
Contract Interpretation, Formation, and Modification 
Statements, acts, or writings of the parties may be considered in order to find the 
parties’ mutual intentions.  First American Nat'l Bank of Nashville v. Hunter, 581 
S.W.2d 655 (Tenn. App. 1978). 

 
Perhaps the strongest evidence of the parties’ original intent is ascertained by 
examining the course of conduct of the parties.  In essence, a contract must be 
construed with reference to the situation of the parties, the business to which the 
contract relates and the subject matter as appears from the words used.  Petty v. 
Sloan, 277 S.W.2d 355, 359 (Tenn. 1955).  Although a contract may not be 
varied by oral evidence, the court is to look to the course of previous dealings, 
the circumstances in which the contract is made, the subject matter to which the 
contract has reference and the situation of the parties to determine the intention 
of the parties.  Frank Rudy Heirs Associates v. Sholodge Inc., 967 S.W.2d 810, 
814 (Tenn. App. 1997); Penske Truck Leasing Co. L.P. v. Huddleston, 795 
S.W.2d 669, 671 (Tenn. 1990).   
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Where performance requirements are unclear, they may be defined by reference to 
commonly accepted trade usage or custom.  United States v. Guy H. James 
Constr. Co., 390 F. Supp. 1193 (M.D. Tenn. 1972), aff’d without op., 489 F.2d 756 
(6th Cir. 1974).  Usage or custom can only be proven by numerous instances of 
actual practices, and not by the opinion of a witness.  A party has the burden of 
proving custom or usage by evidence so clear, uncontradictory, and distinct as to 
leave no doubt as to the nature and character.  Id. at 1209.  "Proof of certain 
isolated instances is not sufficient to establish a usage or custom."  Id.   
 
When an agreement between two parties is reduced to writing and signed by 
only one party but accepted by the other, it becomes a written contract binding 
on both.  Southern Motor Car Co. v. Talliaferro, 14 Tenn. App. 276 (Tenn. App. 
1931).   
 
The terms of a written contract can only be altered or changed with the consent 
of the parties or in accordance with the provisions of the contract authorizing a 
change.  Airline Constr., Inc. v. Barr, 807 S.W.2d 247 (Tenn. App. 1990).  
Contracts commonly provide for subsequent modification, especially contracts 
related to design and construction services.  Bruce v. Bruce, 801 S.W.2d 102 
(Tenn. App. 1990).  Any modification of an existing contract requires mutual 
assent and a meeting of the minds between the parties.  Batson v. Pleasant View 
Utility Dist., 592 S.W.2d 578 (Tenn. App. 1979).  As such, an existing contract 
cannot be modified by the unilateral action of one party.  Holston Valley Hosp. 
and Medical Center, Inc. v. Ashford Group, Ltd, 661 F.Supp. 72 (E.D. Tenn. 
1986).  In addition, where the contract stipulates a procedure to accomplish 
changes, it must be followed to affect any modification.  Brookridge Apartments, 
Ltd. v. Universal Constructors, Inc. 844 S.W.2d 637 (Tenn. App. 1992).   
 
In addition, in order to be valid and enforceable, a modification to an existing 
agreement must impose a new obligation on each party.  Dunlop Tire and 
Rubber Corp. v. Service Merchandise Co., Inc., 667 S.W.2d 754 (Tenn. App. 
1983); Hill v. Goodwin, 722 S.W.2d 668 (Tenn. App. 1986); Holston Valley Hosp. 
and Medical Center, Inc. supra.   
 
A modification to an existing contract can also be created by ratification.  If a 
party is informed of the facts necessary for an intelligent assent to its terms and 
fails for reasonable time to protest or decent to its terms, a ratification may occur.  
Valley Fidelity Bank and Trust Co. v. Cain Partnership, Ltd., 738 S.W.2d 638 
(Tenn. App. 1987).   
 
Liability for Design-Build Professionals 
Liability can arise for both breach of contract and tort.  The difference between a 
tort and contract action is that a breach of contract is a failure of a duty arising by 
agreement, whereas a tort is a violation of a duty imposed by law.  Because the 
error or omission may violate a duty of care imposed by the law while also 
violating a duty imposed by a contract, the design professional may be liable in 
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tort and for breach of contract.  Also, the contractor/designer has a legal duty to 
perform the duties of the contract according to the standards of his profession.  
Therefore, a breach of the standard of care is actionable as a breach of contract.  
First National Bank of Akron v. Cann, 503 F. Supp. 419 (N.D. Ohio 1980), aff’d, 
669 F.2d 415 (6th Cir. 1982).   

 
Generally, a party will not be excused from his contractual obligation because of 
unexpected financial difficulty, expense, hardship or because it is unprofitable or 
impracticable to proceed unless the contract provides otherwise.  Haun v. King, 
690 S.W.2d 869 (Tenn. App. 1984); Holston Valley Hosp. and Medical Center, 
Inc. v. Ashford Group, Ltd., 661 F.Supp. 72 (E.D. 1986). 
 
Substantial performance of the contract occurs and a breach may be avoided 
where there has been no willful departure from the terms of the contract, where 
there has been no omission in the central points, where it has been honestly and 
faithfully performed in its material and substantial particulars and where the only 
variance from the strict and literal performance consist of technical or 
unimportant omissions or defects.  Cummings & Co. v. Mascari, 402 S.W.2d 719 
(Tenn. App. 1965).   

 
In general, negligence is the failure to use due care or that care exercised by the 
reasonably prudent person under similar circumstances.  Groce Provision Co. v. 
Dortch, 350 S.W.2d 409 (Tenn. App. 1961).  Negligence may occur either when 
a person fails to act with reasonable care under the circumstances or fails to 
perform a duty required by law.  Chattanooga Warehouse & Cold Storage Co. v. 
Anderson, 210 S.W. 153 (1919).  Perfect conduct is not required to avoid 
negligence, the law only requires the exercise of ordinary care or, in other words, 
that care exercised by an average man similarly situated accounting for mistakes 
in judgment.  Coleman v. Byrnes, 242 S.W.2d 85 (Tenn. App. 1950); Doe v. 
Linder Constr. Co., Inc., 845 S.W.2d 173 (Tenn. App. 1992).  Whether ordinary 
or reasonable care was exercised, must be determined in relation to the 
particular facts or circumstances.  Doe, 845 S.W.2d 173.   
 
In essence, in order to prevail under a negligence theory, a Plaintiff must 
demonstrate that the Defendant owed a legally recognized duty to the injured 
Plaintiff, that the Defendant breached that duty and that Plaintiff’s injuries were 
the proximate and foreseeable result of the Defendants breach.  Fly v. Cannon, 
813 S.W.2d 458 (Tenn. App. 1991). 
 
Once the duty is established, the scope of the duty or the standard of care is a 
question of fact to be decided by the trier of fact.  Dooley v. Everett, supra.  The 
standard of care refers to what a Defendant must do, or not do, to satisfy a 
particular duty.  Id. 
 
Every person is responsible for his own negligence.  Kaylor v. MaGill, 181 F.2d 
179 (6th Cir. 1950).   
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In order for one to recover for negligence, it not only needs to show breach of 
duty, but must establish a causal connection between the breach of duty and its 
injuries.  White v. Lawrence, 975 S.W.2d 525 (Tenn. 1998).  Tennessee Courts 
have developed the following three-pronged test to determine causation:  (1) the 
tortfeasor’s conduct must have been a substantial factor in bringing about the 
harm complained of; (2) there is no rule or policy that should relieve the 
wrongdoer from liability because of the manner in which the negligence has 
resulted in the harm; and (3) the harm giving rise to the action could have been 
reasonably foreseen or anticipated by a person of ordinary intelligence and 
prudence.  McClenahan v. Cooley, 806 S.W.2d 767 (1991).   
 
In order for the Defendant’s act to be a cause-in-fact of the injury, the 
circumstances must be such that the injury would not have occurred but for the 
Defendant’s conduct.  White v. Lawrence, supra.   
 
In lawsuits against design professionals for professional negligence, the jury 
instruction commonly given by a court in Tennessee regarding professional fault 
is as follows: 
 A person who undertakes to perform professional services for 

another must use reasonable care to avoid causing injury to that 
person.  The knowledge and care required of the professional is the 
same as other reputable professionals practicing in the same or a 
similar community and under similar circumstances.  A professional 
not only must have that degree of learning and skill ordinarily 
possessed by other reputable professionals but also must use the 
care and skill ordinarily used in like cases.  In applying that skill and 
learning, a professional is required to use reasonable diligence and 
best judgment in effort to accomplish the purpose of the 
employment.  A failure to have and use such knowledge and skill is 
negligence.  However, perfection is not required. 

 Tennessee Pattern Jury Instructions, Civil 6.01.   
 
Damages for Breach of Contract 
The remedies available for a breach of contract are damages, specific 
performance and restitution.  Chamblis, Bahner and Crawford v. Luther, 531 
S.W.2d 108 (Tenn. App.1975).  The purpose of breach of contract damages is to 
put the non-breaching party in as good a position as he would have been in had 
the contract been performed.  Hennessee v. Wood Group Enters., Inc. 816 
S.W.2d 35 (Tenn. App. 1991); Fen Hin Chon Enters., Ltd. v. Porelon, Inc., 874 
F.2d 1107 (6th Cir. 1989) (allowing recovery of lost profits).  Not only may a 
Plaintiff recover for promised performance, but also may recover its 
consequential damages.  Estate of Jesse v. White, 633 S.W.2d 767 (Tenn. App. 
1982).   
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In general, uncertain and speculative damages are prohibited only when the 
existence of damages is uncertain, not when the amount of the damage is 
uncertain.   
 
Where the acts or omissions of a design professional lead to the defective 
construction of a real estate improvement, damages may be determined by the 
difference in value or the cost of repair.  Red Bud Cooperative Corp. v. Clayton, 
700 S.W.2d 551 (Tenn. App. 1985).  As a general rule, the measured damages 
for defects in construction is likely to be the reasonable cost of the required 
repairs.  Estate of Jessee v. White, 633 S.W.2d 767, 769 (Tenn. App. 1982).  A 
defendant may avoid the cost of repair measure of damages if he can show that 
the cost of repairs is unreasonable when compared to the diminution in value of 
the improvement due to the defects.  Mutzell v. Godwin, No. 33 1989 Tenn. App. 
Lexis 485, *3 (Tenn. App. July 13, 1989).   
 
A difference in value measure, otherwise known as the diminution in value 
measure, is applied when the cost to repair or remedy the defects is 
disproportionate or significantly greater than the diminution in value.  Red Bud, 
700 S.W.2d at 560-561.  In extreme cases, if the defect is so substantial that the 
construction is worthless, the damages may amount to the cost of having the job 
redone, even if the award exceeds the original contract amount,  Wilhite v. 
Brownsville Concrete Company, Inc., 798 S.W.2d 772, 775 (Tenn. App. 1990).   
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Elliott Cash 
Chief Manager, Advanced Distribution, LLC 

(Plaintiff) 
 

My name is Elliott Cash.  I didn’t grow up around here.  My family is from 

the north mostly, but I do have a grandma in Texas.  I’m divorced—three times, 

actually,  but don’t worry; all my exes live in Texas.  I have a teenage daughter, 

Shelley.  She’s my princess.  She’s a handful, but raising a princess isn’t 

supposed to be easy, is it?  I also have a cat, Money, with green eyes.  I used to 

be in retail sales, as a manager, but one day I got a lucky break and went from 

folding clothes and scolding teenagers to running a very successful company.   

Sometimes it just takes being at the right place at the right time.  Course, it 

doesn’t hurt to marry right either—or should I say divorce right?     

That brings me to my current job; I am Chief Manager of Advanced 

Distribution, LLC.  We have a parent company that has, since 2003, been 

constructing and managing distribution centers.   A distribution center is 

essentially a warehouse of inventory for a store.  Once built, we lease the 

facilities on long-term bases to large chain boxes such as Bulls-eye, PaperClipz, 

Mart-World, and Barnes & Borders.  The current market has hurt our business as 

it’s become more difficult to keep tenants in our long-term leases.  We’ve tested 

short-term storage, but I find that it results in a lot of turnover.  The good thing is 

distribution centers are generally all the same: large storage in tower shelving 

with pallets, clear incoming and outgoing methods, and forklift travel paths so 

there's not a lot of work that has to be done to prepare a center for a new tenant.  

It’s basic really.   

I’m a systems management person—I don’t do construction except just to 

kinda keep tabs on the job’s progress and schedule.  I’ve learned a lot since 

2003 because we’ve pretty much been blowing and going throughout the 

southeast since 2003.  Well, at least until recently.   

When we hire someone to perform construction, we are relying upon that 

company’s expertise.  On any project, we hire a general contractor to be 
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responsible for construction.  The GC hires sub-contractors as necessary to 

perform work such as electrical, plumbing, drywall, etc.   No one could do this 

kind of project without a GC.  I’m sure you’ve heard horror stories about 

someone trying to be their own general contractor for building a house—well, 

imagine how much bigger the scope of the project is for this warehouse.  Like I 

said, I do systems management.  That’s why, as far as construction is 

concerned, the buck stops with the GC, and we look to the GC if there are any 

problems at the end of the job.  Of course, we reserve the right to hire our own 

sub-contractors if necessary, but the GC retains responsibility for supervision.  

Design-build contracts are favored by my company because they allow single 

point responsibility; the GC is responsible to us for cost, schedule, and quality.  

We didn’t do a “rip and read” bidding process--it wasn’t just about the bottom line 

for us.  We wanted a good result--and as the letterhead says, R.M. promises 

“excellence in construction every time.”  Sure they do. 

As I mentioned, sometimes we hire subs for certain projects independent 

of the GC.  For the construction of this center, we decided to hire a separate site 

prep company.  This wasn’t unusual because, as I said, in any project, we 

reserve the right to hire a sub-contractor.  Plus, it wasn’t an interruption to the 

overall process since it came first in line.  We decided that Alex Burdine’s 

company was the best choice for site prep, so we hired him to do the excavation 

and fill.  Yes, I suppose I was the one who pushed through the idea of hiring 

Alex; we had known each other for years.  But, still, it was the company’s 

decision, and Alex was qualified for the job.  Plus, we knew that the GC would let 

us know if there were problems with the site. 

This project was immense, and it took place over 2005-2006—just as the 

economy was starting to exhibit some change.  We run a pretty tight ship, and 

our management team saw all the slowing start to occur before it really became 

obvious.  So, there was a lot of pressure from above to keep the project on-time 

and within-budget.  Really, Rowan did pretty good with the schedule and 

budget—that’s not where they fell short.   



2010 Mock Trial Case Materials 

 

16 

It’s true that I was concerned about the schedule early on in the project.  

There was one time I got in a big argument with Alex about not finishing the fill in 

time for me to order testing.  The concrete folks were there, and we made a big 

scene.  We were yelling at each other, and I was really frustrated.  I threatened 

him.  I’m sure everyone heard it or at least saw that something was going on.  

The next morning, I found a note on my desk from him—basically apologizing for 

messing up the job.  When I calmed down, I got over it.  I’ve known Alex for 

years, and I should’ve been more patient.  I was just under a lot of pressure from 

the parent company to get the project finished, and I guess I let the pressure get 

to me.  Anyway, it all worked out fine.   

We first contacted Ronni Paul, the structural engineer, when Alex had just 

started excavation.  During the prep, we discovered a small sinkhole on the 

property.  We asked Ronni to come in and figure out what to do about the 

sinkhole.  The big problem was that we could not resituate the structure to 

another location because there was not enough available land for a building that 

size.  Plus, there was no assurance that this kind of differing site condition 

wouldn’t be found on nearby land.  I was really sweating that one, but it turned 

out that relocation was not necessary anyway as the sinkhole was relatively 

small.  I was grateful that Ronni was able to get us out of that jam. We didn’t 

discuss it with Rowan because it all worked out. 

Ronni was a lifesaver again while we were getting Rowan’s bid and the 

endless questions they asked.  Rowan had me concerned about the lack of 

reinforced concrete as opposed to the slab method we proposed—he was trying 

to say that if we didn’t do something different with the design, we’d run into floor 

problems.  But, when I called Ronni, Ronni said that there are ways to do a slab 

without reinforcements and that any contractor should be able to figure out how 

to do it based on the customer’s preference.  That made me feel a lot better, 

because I knew we couldn’t afford to increase the cost of the building.  So, in 

response to Rowan’s letter I just called Rowan to say that I wasn’t going to 

authorize a change when I knew that the job could be completed safely by a 

competent GC without the change.  Besides, Rowan can’t just decide to do the 
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work shoddily just because I disagreed with one of his suggestions.  Of course, I 

guess where I went wrong was assuming that Rowan was a competent GC.   

Since Ronni had been so helpful on an informal basis during construction, 

he was the natural choice to ask to advise us after construction when all the 

latent slab problems began to surface.   

After thinking things through, I cannot believe we really may have to rip 

the entire slab up and start all over.  However, when we signed the contract, we 

expected to receive a functionally designed and constructed distribution center.  

Instead, we got shoddy workmanship with a floor that is cracking to pieces.   

Ronni estimates that the new slab will cost over $1.2 million when all is 

said and done.  So much has changed since we initially built in 2005; who knows 

if a distribution center’s even worth doing at this point.  There’s an empty box on 

every corner now, it seems, and the realtors are all saying it might be better to 

wait and see.  That’s why I mentioned to Rowan that maybe Rowan’s company 

could just buy it from us.  At this point, that would make me a rock star.  Heck, I 

might could even get a promotion with such a stroke off the liabilities column of 

the balance sheet!  Plus, if Rowan thinks the cracks “aren’t that bad,” then why 

doesn’t Rowan live with them?  But, we never got anywhere with that and Rowan 

left the settlement conference immediately when we made the suggestion.     

Now, as for these letters Rowan sent me: I got the one about the site prep 

work, and of course that’s fine—we hired someone else.  Rowan and I even 

talked about how we were still relying on them to tell us if the site is  bad.  But, 

the other letters?  I don’t know what Rowan’s talking about on some of them. I 

certainly didn’t agree to let them off the hook on the site work. I figured a 

reservation of rights did not change which rights either of us had, so I didn’t 

bother arguing about it.  
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Ronni Paul 

Structural Engineer 
(Plaintiff) 

 

 My name is Ronni Paul.  I am a structural engineer.  I work at a small 

boutique engineering firm-—Monty-Grail-—in downtown Atlanta.  I am one of a 

team of three engineers, and we have a supervising manager to whom we report; 

she’s also an engineer.  I am personally responsible for forensic expert services.  

It’s like a medical examiner after someone dies, only for me, it’s with buildings.  I 

am charged with uncovering what caused the death.     

 I am a professional engineer registered in the following four states: 

Florida, Tennessee, Alabama, and Georgia.  I hold a bachelor’s of science and a 

civil engineering degree from Tennessee Technological University and a 

Master’s from TTU as well.  I am a member of the National Society of 

Professional Engineers and the American Concrete Institute.  Occasionally, I 

teach continuing education for structural engineers or serve as a featured guest 

at my alma mater.   

 I am not on the American Concrete Institute’s Committee for Concrete.  

Now that you mention it, I am aware that the ACI has authored a paper 

disagreeing with my position in this case.  Yes, I have heard that Rowan 

Maxwell, the GC in this case, is a member of the committee for designing slabs 

on grade-—the “360 Committee” for the ACI.  The ACI is the most reliable source 

for standards concerning concrete construction, generally speaking.  But, 

sometimes organizations get political.  I mean, nothing against Rowan, but would 

you be surprised if Rowan hadn’t used any influence over the ACI to ensure that 

policies were made to cover Rowan’s shoddy building habits?   

 I have evaluated concrete floor slabs a number of times in my career.  Not 

only have I supervised their construction, I have designed them pre-construction 

as well.  I have knowledge of concrete systems of flooring designed for cross 

transit facilities.   

 In this case, the distribution facility was designed so that transportation 

would occur east to west across the facility.  Trucks would unload on the east 



2010 Mock Trial Case Materials 

 

19 

and shipments would turn out on the west.  It’s important that any person 

designing a distribution center keep its unique purpose in mind.  Structurally, a 

distribution center has to bear the weight of bulk storage while having aisles 

capable of withstanding large, mobile forklifts in repeated driving patterns.   

 The floor system in this center was unreinforced, meaning it did not have 

steel reinforcements within the concrete.  There was no weld-to-wire fabric or 

steel rebar running continuously through the slab.  While unreinforced slabs can 

be made to work if built correctly, they are not necessarily cheaper because other 

things must be done right to make the overall design compatible for optimum 

performance.  Two of my clients prefer unreinforced slabs.  It just depends on the 

contractor’s preferences.  I really was not involved in designing this building-—

they only called me a few months after construction was complete and they 

started having problems.     

Advanced Distribution, LLC’s chief complaint was that they were 

concerned about the floor’s cracking throughout.  I explained that I could not tell 

what was causing the cracks unless I tested.  See, cracks are a symptom, not a 

cause, and at that point we weren’t sure if the sub-base was proper, if the 

concrete was thick enough, if the curing agent was improperly applied, or if 

something else was wrong-—we just did not know.  Concrete is always going to 

crack-—we know that much.  However, Elliott was thinking this was excessive 

cracking.  Having seen it, I completely concur.  Lots of tenants had been through 

there and none had wanted to lease the space since their only tenant, FuseBox, 

moved out six months before.  Elliott felt sure it was because of the cracking.  

The realtor who Elliott hired to lease the place did all these projections and 

monthly status reports on what folks were saying; the answers were uniformly to 

complain about structure. 

When I went to the site, the first thing I asked for was weather reports from 

construction.  I was concerned because you should never, ever pour concrete in 

freezing weather.  If you do, it will crack when the ground thaws and settles.  Any 

time I am viewing excessive cracking, I want to rule that out as a potential cause.  

Unfortunately, Elliott did not have the records.  I was able to rule out the weather 
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as a factor, though, because Elliott’s daughter, Shelley, keeps a diary and Elliott 

got that for me to read over.  The diary has a blank each day for the weather and 

Shelley always fills it in.  I think she wants to be on the Weather Channel one 

day.  I cross-referenced the diary with the Farmer’s Almanac and an online 

weather history statistic site.  Everything checked out.   

So, at Elliott’s request, I tested six bays at random at the distribution 

center.  We weren’t really confident in our results after those tests—because six 

bays are not enough to do an average that’s reliable for something so huge as 

complete slab replacement—so Elliott gave me the go-ahead to test every single 

bay.  I was excited to do that because I have never been given such free reign to 

conduct a forensic review.  Needless to say, I was surprised when I found an 

average of 6” when the whole slab was supposed to be 7” thick.  It’s more likely 

than not that the slab thickness does not meet the specs. 

I did not make a written report to summarize my findings in this case.  

However, I am happy to share my thoughts with you now.  As I mentioned, 

testing was performed in each bay, demonstrating that over 70% of the floor was 

below tolerance.  At the thickest point, the slab was 7 !”, while the thinnest point 

was 4 "” for an average of 6” overall thickness.    

Per the specs issued in the bidding process by Advanced Distribution, 

LLC, the slab was supposed to be 7” thick throughout the distribution center.  

This is a minimum thickness to be within the tolerance range pursuant to ACI 

117, the regulation titled, “Tolerances for Concrete Construction.”  There is 

nothing to limit the placement on grade.  Engineers usually accept a negative "” 

tolerance per a 7” spec.  In other words, the slab had to be 6 #” or thicker across 

the board.  This slab fell way short of the specs. 

Another concern I had was the concrete’s overall strength.  Strength 

should always be specified for a concrete mix.  For example, building codes 

specify the required compressive strength for residential construction projects.  In 

a case like this, the design professional must consider the structural application 

and create the job’s standard.  Particularly in pouring a floor slab, you must 

consider more than just the water to cement ratio.  One way we make sure the 
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strength is appropriate is by testing the concrete’s response to gravity.  This is 

called “slump.”  Slump testing is performed in the field to judge the workability of 

concrete.  If you need to increase the slump, you increase the water.  For lower 

slump, you decrease the water, which incidentally makes the concrete stronger.  

However, you’re right—stronger concrete can cause increased curl and cracking 

because the stiff concrete shrinks more.  If slump testing is improper, the ultimate 

product could be compromised.  Also, because it’s a field test, the results are 

readily available to make on-site modifications as required.  Elliott did not have all 

the slump test reports in the records at the office.  In a slab of this size, you’d 

have over 1,000 loads at least, and you really have to test every load individually, 

sometimes more than once.  It should be open and obvious if the concrete slump 

isn’t passing the test.  I am not sure why the field tester did not red flag the 

situation for the GC if there was a problem with the slump.  Ultimately, though, 

that’s the GC’s responsibility. 

You asked about sub-base.  Sub-base is the layer of granular fill laid on 

the sub-grade and is the main bearer of load.  Its purpose is to spread out the 

load to increase the overall life and strength of the structure.  Improper 

installation of fill can result in excessive cracking, especially around columnar 

pillars like those in the distribution center.  Usually, cracks resulting from sub-

grade failures are coupled with curls in the concrete.   

Before you can put the sub-base down, you have to excavate the surface 

to the desired grade.  A 400,000 square foot distribution center has, as you’d 

imagine, a large footprint.  There isn’t a piece of property in the world flat enough 

to build as is.  So, you have to cut high spots and fill low spots.  Testing is also 

critical between compaction of the fill and application of the concrete.  Also, you 

have to take care not to have floaters because they won’t compact correctly.  

Blasted rock is best as it has no floaters—it’s usually more uniform and smaller in 

size, like 18 to 24” maximum diameter.  The sub-base also helps in controlling 

water shed.  It is very important to compact the sub-base fill so that it functions 

correctly; a large, heavy dozer must travel over the fill in multiple directions.  In 

this case, I did not review the excavation plans or consider the sub-base a prime 
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concern because the GC did not perform the site preparation earthwork.  I think I 

read on the specs that 4” sub-base was to be used.  In some of the bays I tested, 

it was obvious that there was less than 4” of rock fill.  However, I cannot say that 

the cracks are more likely than not connected with the sub-base.  In fact, based 

on my experience, proper pouring per the specs would make the 4” sub-base a 

safety net rather than a necessity.  Think of it as a belt-and-suspenders 

approach.  Just because the fill guy may have scrimped on the rock base doesn’t 

mean your whole project fails.  There were subsequent opportunities to keep the 

pants up—following the specs and overseeing the project would have been nice. 

There aren’t any good remedies available for concrete deficiencies like in 

this case.  Unfortunately, all you can do is remove and replace it entirely.  It might 

feel like using a hatchet when you need a scalpel, but I think it’s the only thing to 

do unless the owner accepts a slab that does not meet its expectation for the 

intended use. 

Elliott called me early on to hear my thoughts on using dowel rods in 

constructing the slab.  That was before Elliott hired me to examine the building in 

preparation for this lawsuit.  It’s more expensive to use dowel rods due to the 

increased labor costs.  The purpose of dowel rod construction is to hold the 

relative elevation across joint lines so cracks don’t separate as profoundly.  A 

dowel is a steel pin, usually coated with lubricant to allow it to move within the 

concrete, that extends into adjoining portions of concrete and acts as an 

expansion or contraction joint in the slab, ultimately reducing the cracking 

because it transfers the load.  You can still have curl with dowel rods, but the 

increment of curl is reduced.  I told Elliott that I thought other precautions could 

be taken to make the slab perform adequately without the additional expense.  

As far as I saw when testing the bays, Elliott must have followed my advice.  I 

didn’t have to navigate around any dowel rods to perform my tests.   

I think the property is worth a lot less with this floor problem than it would 

otherwise be.  I did not get anybody to tell me how much less it’s worth, though, 

because my lawyer says it wouldn’t be admissible anyway unless that person’s 
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here to testify.  The parent company is just tired of Advanced costing so much, 

and I did not feel like asking for more money.   
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Blake Allford 
Realtor and Leasing Agent 

(Plaintiff) 
 

My name is Blake Allford.  A-L-L-F-O-R-D.  The D is silent, though.  My 

name's prounced "All - For," as in "I am ALL FOR providing my clients with the 

best possible service."  I am a licensed real estate and leasing agent, and I am 

proud member of the National Association of Real Estate Agents, which makes 

me qualified to call myself a Realtor.  (And that's more than I can say for 

Emerson White's new significant other.   Kelly McKewon couldn't sell diapers to 

Octomom.)  

     I specialize in commercial real estate.  For businesses wishing to own 

their own offices, I help them find suitable space upon which to build or modify.  

For businesses that prefer to lease, I locate already-existing structures and help 

my business clients find a place to call home.   I don't limit myself to being a 

buyer's agent, however.  I also help clients who own property find suitable 

tenants.   

   For the last few years, I've had a bit of a niche placing tenants with mid-

size industrial concerns.  I had a good, um, working relationship with Emerson 

White, the superientendant for R. M. Construction, LLC.  Emerson was project 

manager for a lot of RM's work, and, as Emerson was on-site all the time, 

Emerson was the person in the best position to get to know the owners.  

Emerson would introduce me to the owners, and I'd convince them that Blake 

Allford was all for finding the best possible tenant for their new property.  But it 

wasn't like Emerson got work for me.  Emerson may have helped open the door, 

but I stuck my foot in and showed the client that I was going to give my all for 

their business.  Yes, I'm driven.  I guess the D in my name is silent because it's 

working so hard to d-rive my sales!  

    Okay, so Emerson and I had a personal relationship in addition to our 

business relationship, and, yes, that relationship burst like the housing bubble.  

But my testimony has nothing to do with making Emerson's company look bad.  

Emerson's new companion, Kelly McKewon does that just fine.  Like Kelly 
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McKewon could move real estate in this market.  It's tough out there.  My sales 

are okay, due to the new homebuyer credit, but my commercial leases are down 

30% compared to two years ago.  Still, I bet that's better than Kelly McKewon.  

Kelly McKewon couldn't move a termite into a block of wood.    

     Anyway, Emerson had introduced me to Elliott Cash.  At first, Elliott didn't 

seem too interested in my services.  Elliott seemed to think that, because of the 

hot market and expanding economy, they would have tenants lined up to fill their 

distribution center.  Elliott evidently had an initial inquiry from FuseBox Fortress 

as well as a phone call from Steeple CDs, so Elliot kind of gave me the brush off 

initially.  Come to think of it, FuseBox may have leased the property for a short 

time; I remember seeing a copy of their equipment lease where they were renting 

some gigantic forklift.  A copy just so happened to be on Emerson’s desk one 

time when we were, um, hanging out at the office.  I didn’t read much of it. 

Anway—not too long after that, those two companies, FuseBox and 

Steeple, filed for bankruptcy, and Elliott called me and asked if I was still 

interested in the business.  Well, how could I say no?  I said, "Elliott, I'll do it… 

not because I have to, but because I want to.  I'm in this business to help 

people—I do it All For you."  Or course, the 12% commission I convinced them to 

give me couldn't hurt either.  Usually I take a standard 8% commission on 

commercial properties, unless I've pre-negotated a flat rate.  But, when Elliott 

suggested 12 percent—especially when I've had a slow year—I wasn't going to 

argue.  I don't know why Elliott suggested 12%—maybe it has something to do 

with the fact that Elliott knew Emerson and I were starting to have problems, but 

when Elliott asked if I'd try to lease the property, and absent that, testify in any 

lawsuit, I was happy to say yes.   

     Ultimately, I was unsuccessful in leasing the space—no matter what I 

tried.  I brought potential tenants in, they looked, I gave them my best sales pitch, 

but no one was biting.  How many tenants looked at the property?  Um, four or 

five, which is a fair amount of traffic for a distribution center, especially in the 

Conner County region.  I know the price was right, because we were asking for 

$100 per square foot.  This is well below market rate in the area. The last 
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distribution center I leased was at $125 per square foot, and it was a much older 

building that required some upgrading of the HVAC system  to make sure the 

company's stock of electrical equipment was held at the right temperatures.  The 

tenant had also seen the Advanced property but, for some reason, was willing to 

pay more for a different center.  That's fine with me, though, because the higher 

price meant a higher commission for me.   

     Believe me, housing bubble or no housing bubble, a realtor believes in the 

free market.  If it's priced right, it will move.  Finally, we dropped the price to $75 

per square foot with the first six months of rent free!  That’s more free rent than 

FuseBox’s entire stay!  That's practically giving it away. . . in fact, Advanced 

couldn't have made money on the transaction; I only convinced them to set the 

price so low in order to entice a tenant who would be willing to ride out the rough 

patch in the economy, and that tenant would thus be in a better position to be 

loyal and to re-up to more reasonable rates in the future.  So, needless to say, I 

was really puzzled as to why this property wasn't moving.   

When I asked for feedback, the potential tenants (or their agents, as the 

case may be) indicated that there were structural concerns.  I have these 

feedback forms that I keep routinely on projects so I know how my business is 

going; in this case, I had like three of them turned in with statements that they did 

not want to make an offer because of concerns with the structure.  They didn’t all 

use that word, but they put something like that on my business feedback cards.  

Anyway—each month I take my feedback cards for a certain property and 

compile them into a memorandum report for the client; I consider this just great 

service.    

We'd never had an offer, and usually leases don't involve structural 

inspections.  So, my only explanation for why the potential tenants were giving 

me the feedback about structure is maybe the cracks in the floor were putting off 

tenants.  I mean, let me draw it for you.  You have to see what I mean.  The “X” 

pattern on my drawing is to show you how the floor sections meet in each panel.  

I think I’ve heard Emerson call those “bays.”  Anyway… the cracks were at the 

edges of each bay… basically making little triangles out of the corners of each 
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bay.  I talked to Emerson about it once, and Emerson said it’s where the floor 

“curls” —I know, funny, right?!—and then cracks because concrete is brittle.  It’s 

truly unsightly.  My drawing is probably stupid… but you know, I just wanted you 

to see what I’m trying to say.  Probably the best evidence would be to see it with 

your own eyes or ask Elliott to show you a picture.    

It's common knowledge that the floors of distribution centers have to 

withstand heavy loads, and the potential tenants I was bringing in were dealing in 

heavy goods—military needs, tanks, tank parts, that sort of thing (they're the only 

businesses who seem to have money right now).  Of course, I did bring in a 

representantive from Mart-World, and they're certainly not hurting for money.  

They were only looking for a warehouse to hold their clothing line, so I don't know 

why they would have been worried about weight load.   

I am ashamed to say I never could rent the place.  I deplore failure!  So, 

after a while, I talked to Elliott about just trying to get Advanced to sell it outright.  

You know, wash their hands of this obvious eye-sore.  I thought it was a logical 

solution to try and have the builder buy it back.  That works sometimes to settle 

these kinds of disputes.  The whole thing was bringing Elliott down.  Conflicts are 

depressing, ya know?!  Anyway—I don’t think Elliott listened because I never got 

a response to that suggestion before Emerson and I called it quits and now, fast-

forward, here I sit, giving a deposition. 
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Rowan Maxwell 

President & CEO, R.M. Construction, LLC 
(Defendant) 

 
I am Rowan Maxwell, the President and CEO of R.M. Construction, LLC, a 

corporation organized in Tennessee.  I have been working in the construction 

industry for over 25 years.  When I was in high school and college, I worked in 

concrete construction as a foreman building foundations, slabs on grade, and tilt 

walls.   

I hold a degree in civil engineering from Vanderbilt University and a 

Master’s in Business Administration from Vanderbilt University as well.  I have 

been an engineer for over twenty years.   

I have served as project manager on various construction projects over 

the years.  In addition to the distribution center we built for Advanced 

Distributions, LLC, I have personally designed a distribution center in the state of 

Georgia, and currently I am designing a distribution center in Knoxville.  While 

distribution centers have unique performance requirements, this job consisted of 

a concrete slab on grade, and I have designed hundreds of slabs on grade.   

I am proud to operate R.M. Construction, LLC.  It’s a family run business.  

My children came with me after school to jobsites; my kids do all the filing in the 

office for extra spending money.  My son has no interest in the business, really, 

but I keep telling him to learn what he can—the world’s big and you never know 

what you’ll draw from.  We operate off of word-of-mouth referrals.  I’ve never had 

to advertise.  Delivery of a quality construction project creates business, even in 

a tough market like this one.  Lots of folks are folding, but we’re going strong.  

Strong like the tortoise.   

About seven years ago, I was honored to provide input in the drafting of 

ACI standards for concrete slabs on grade.  The committee was diverse; I was 

the only person from the southeast.  Concrete varies by climate, so it’s good that 

they chose people from all parts of the country.  I won’t say it was free from 

headaches, but we got through it and produced a good paper overall.  I wouldn’t 

want to do it again, though.  I’ve just focused on business since then.   
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To receive the job on the distribution center, we underwent a competitive 

bidding process like those common to public projects.  I received the bid spec 

packet from the owner, Elliott Cash, and we were only given about three weeks 

to design and present our proposal.  When we do design-builds, we are standing 

behind our designs and overall construction quality.  The concrete details were 

included on a simple, one-page outline of specifications for the slab.  Basically, 

the only spec for the slab was that it should be 7” of unreinforced concrete slab 

on grade.  We were also to factor in a 4” sub-base of granular fill appropriate for 

the floor’s thickness.    

Immediately, I recognized that their functional requirement of a 7” slab on 

grade was the cheapest method of slab design.  It’s risky, too.  You have to have 

spot-on grade preparation or the whole thing fails.  We have a site work division 

at R.M. Construction, LLC, but Elliott did not want to use us.  I was upset about it, 

but I did not want to push and lose the job.   

It was sometime right after we signed the contract that Elliott called me up 

and told me that they were gonna have to use a different group for site prep.  

That was frustrating to me, but I didn’t think much of it.  I did have to keep my 

lawyer happy and send a letter, though—you know, to modify the contract “in 

writing” again and all.  Later on, I got to thinking what if Elliott doesn’t get the 

mail? So, I resent it again by email.  I have my email set up so it automatically 

requests a read receipt.  Sure enough, within an hour I had a read receipt.  That 

helped me relax for a while.  Later on, though, I found out that Elliott had hired a 

relative who was starting an excavation company to do the job—something about 

helping him get started and controlling costs.  I wasn’t sure if my source was 

good—sometimes Emerson gets a little carried away with the stories—but I 

asked Elliott for a copy of the contract and was told it wasn’t my business.  That 

was all the confirmation I needed.   

I should have known right then to walk away from the job.  From that 

moment forward, there were problems with the site prep.  In fact, right before we 

started to pour, the earthworks guy was out there pulling out the shot-rock, dirt 

mix fill and redoing something.  I couldn’t believe it!  I talked to Elliott about 
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waiting for them to do whatever it was they were doing, but Elliott insisted that we 

keep on the fast track.  Basically, the building was costing money so long as it 

was in the construction phase, and when it was completed, it was rental income.  

Plus, winter was coming.  They turned over about 50% of the area to us, 

continuing to prep the rest.  Next thing I know, Elliott is yelling and flailing 

about—obviously very upset—in an argument with him.  I think his name is Alex, 

but his truck says “Burdine Excavation” on it.   

Around the time we bid the job, or maybe right after the bid was accepted 

and we were working on the contract details, I talked with Elliott about options 

available for that type of slab.  Elliott explained the significance of the distribution 

center’s needs, and we specifically discussed the anticipated loads to be stored 

in a given area and methods of transporting items in the center.  Elliott is pretty 

experienced at this, or so Elliott says, so I had no reason not to trust Elliott’s 

judgment on the functional requirements.  I did not do a formal, written request 

for information because RFIs aren’t necessary when you have a phone and 

aren’t afraid to use it—unless, of course, it’s gotta be good enough for 

government work.  That is one reason I try to focus on private jobs like this one 

rather than public projects.  Turns out, a written RFI would be saving me now—

you’d have proof in black and white that I am telling the truth.  I’m just from the 

handshake generation, I guess.  See how far that’s gotten me now, as I defend 

my honor in a lawsuit! 

We sent a letter around then formally noting our concerns about the site 

because we’d contracted to provide a building on grade and it was clear that the 

sub-grade had problems; in some places it was so high that there wasn’t room 

for 4” of granular fill.  One day we were pouring and you could see the dust on 

the ground like an old, washed out gravel drive.  I called Elliott from my cell 

phone, but Elliott didn’t answer.  We took a lunch break and I continued to call, 

leaving voicemails.  I did not know how to contact the earthworks contractor.  So, 

we called it a day, and I sent another letter.  This time the letter stated that we’d 

be sending a change order for approval of additional hours.  I had to pay my crew 

to sit and wait on Elliott to call.  A week later, with still no response, and I just 
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poured.  The delay penalties were stiff, and Elliott had made it clear early on that 

time was of the essence.  Plus, I’d already sent the letters to change the contract. 

Be careful criticizing me for starting to pour!  Remember—I’ve done this a 

long time.  I just increased the cement content in the mix to increase the 

concrete’s strength.  It’s a method supported by the ACI “360” report, and I have 

done it many times before.  In response, our slump tests showed more than 

4,000 psi, which proved that it was working.  I’ve known Taylor Fisher for years—

when Taylor was a kid I can remember seeing Taylor running around the jobs 

grandpa.    

Slabs this big require multiple loads of concrete, and you form and pour 

the concrete in sections.  There have to be construction joints, both as a practical 

matter, because of the inability to pour all at once, and as a design technique, 

allowing expansion and contraction in pre-determined places.  Saw joints are 

also used for the same reasons, but you put those in immediately after pouring 

and before the mix hardens.  Saw joints tend to entice concrete to crack as we 

want it to.   

Even after construction started, there were several upgrade options 

presented to Elliott because we were very concerned about the likelihood of poor 

performance for a distribution space.  Consistently, we were told to choose the 

cheapest method on slab design.  I was so concerned about the slab that I sent 

two different letters to Elliott to make sure Elliott understood the significance of 

the decisions.  To me, it was about more than the bottom line cost; I knew it 

would be likely to require remedial efforts in years to come, and I did not want to 

be on the hook for that.   

One proposed improvement we suggested to Elliott was using dowel 

baskets with rods.  The baskets hold the rods off the sub-base and are greased 

to allow shrinkage without binding the dowels.  The dowels hold the concrete 

together across the expansion joints.  You place them 12! foot on center in all 

directions.  In a 400,000 square foot facility, you guessed it—it’s expensive!  The 

purpose of dowel baskets is to limit deflection at the curls and cracking at the 

joints.  In my opinion, using a dowel basket design in combination with the slab 
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on grade would have created a top quality floor free from the undesired cracking 

and curling that Advanced Distribution, LLC is experiencing.  As I predicted, with 

the passage of time—in this case a few years—use and weight are breaking 

down the floor.  

In curing the concrete, we had a little squabble over the proper curing 

agent.  Elliott chose to use something I have not used before; Distribution Center, 

LLC’s parent company had used it before in other centers and reported excellent 

performance.  I sent them a letter saying that we would modify the contract price 

to give them a credit for not applying the curing agent as we originally thought, 

and that was it.  We did not want to be any part of it because we’d had great 

results from a metallic hardener.  Now, I am not sure if maybe that caused 

additional problems with the floor.  Well, yes, if the cure had not taken properly, I 

suppose my team should have noticed and would have said something.  

I told the lawyers they should talk to Taylor Fisher about the site because I 

know Taylor thought it was as crazy as I did.  They should have listened to us 

and used the reinforcements or something to make the concrete stronger.  Plus, 

Taylor knows what morons were doing the site prep—we’d laugh out loud 

watching them. 

When we were in front of the judge to try and settle this out of court, I 

walked out at the proposal that we dig out the entire slab and replace it with an 

entirely new one.  That would cost a ridiculous $1.5 million based on the current 

costs—and that’s if we can get our suppliers to honor our usual discounts.  We 

aren’t buying as much right now, so they’re having a tough time giving us the 

same rates.  About a week later, my lawyer called and told me Elliott wanted us 

to just buy the building as a settlement.  We thought about it for about ten 

minutes.  Then I just got mad.  I’m sure their parent company wants the balance 

sheet to look better, but so do I!  We’re all taking a hit right now. 

Assuming that the concrete is defective—which I don’t think it is our fault if 

it is—there is a less drastic remedy that would keep the center functioning for its 

intended purpose.  Not only that, the floor is not making that place that much less 
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valuable.  I mean, the whole structure is only worth $1.6 million.  I cannot imagine 

that the floor itself could be hurting the value that much. 

The other repairs are that you could do spot replacements, for example, 

where cracking is the worst at the travel passageways.  The heavier the forklift 

the more strength the passage must withstand.  The area under the stacks looks 

fine.   

You could also fill the worst joints with epoxy joint filler.  Even though it 

would cost about $1.50 a linear foot, and there are lots of linear feet, it would still 

be less than complete replacement of the slab.   
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Taylor Fisher 

Site Tester, CS Testing, Inc. 

(Defendant) 

 

My name is Taylor Fisher.  I am a site tester for CS Testing, Inc., a 

corporation started by my father, David Fisher.  Daddy’s vision for the company 

was perfectly timed.  As development increased in the late-90’s, Dad knew that it 

was time to put his years of concrete experience into serving others.  He started 

CS Testing to help folks know the slump of the concrete on site as it’s being 

poured.  We do other things, like testing granular fill compaction, but slump 

testing is our bread and butter.  My grandfather owned a concrete plant, and one 

of my earliest childhood memories is of eating ice cream in the back of a truck 

and watching him oversee a pour.  I’m proud to be third-generation.  Hopefully 

someday I will be able to see a fourth. 

I’m like a whistleblower on a job; if I see something out of bounds, I am 

supposed to make it known.  I don’t remember having any real problems on this 

job.  We were able to adjust as needed.  That’s the benefit of having me on the 

payroll when you’re pouring. 

Concrete slump is really important to the overall success of a job.  As a 

site tester, I am responsible for going to a job and making sure that the concrete 

meets quality control standards.  Unlike other tests our company performs, which 

require as much as a week to schedule because it requires an engineer to be on-

site, I usually block off large amounts of time to be present and ready at the job 

when we’re pouring concrete.  It’s tough work—sometimes I have to be there by 

4 a.m. and sometimes we just pour by the moon.   

I don’t come up with the standards for slump on a job.  When I have the 

results, I give them to someone else to determine whether they meet the 

standard.  I perform the field tests and generate a report that’s used by someone 

else.  We’re all good buddies, though.  And, I have been doing this long enough 

that I have a pretty good feel for it. 
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When concrete gets to the site, it has traveled from the plant in a truck 

mixer.  Various factors can effect how it performs by the time it arrives.  That’s 

why they need me to test on site.  If the consistency isn’t right, concrete won’t 

perform like it’s supposed to.  Concrete is formulate to be a certain strength for 

it’s designed purpose.  If it’s pasty, it can have cavities that corrode the rebar, 

cause cracking, and lower the strength of the concrete.  Less water in the cement 

paste will yield a stronger, more durable concrete; more water will give an freer-

flowing concrete with a higher slump. 

To test the slump in concrete, you have to use a special cone: 12 inches 

tall and sitting on a platter-style base that won’t absorb any of the concrete.  You 

fill the cone about a third full with concrete through a small opening at the mouth 

of the cone.  Then, you tamp the concrete in the cone about 25 times by using a 

steel rod in a circular motion.  You can’t stir it.  After you tamp it, you add more 

concrete until you get the cone about two-thirds full and you tamp again, but you 

don’t go down further than about an inch into the first layer of concrete.  Then, 

you fill the cone to the top and tamp some more.  If it looks like it’s not full after 

you tamp a little, you just add more concrete and pick up counting where you left 

off.  Tamping gets the air out.  Once it’s full, you level off the mouth of the cone 

and remove it slowly.  You count five seconds or so as you lift the cone so it 

doesn’t move.  You have to hang out a little while and let it slump.  Slump is the 

negative movement when you remove the cone.  So, you test each batch, 

sometimes several times throughout the pour.  When the concrete stabilizes, you 

use a ruler to compare the cone mold height to that of the slumped sample.  You 

get the sample from the end of the chute. 

Slump can be increased by adding chemical admixtures such as water 

reducing agents without changing the water-cement ratio.  You should not add 

excessive water upon delivery to the jobsite.  However, it’s important to achieve 

the specified slump prior to placement because design factors such as air 

content and internal water for strength gain are dependent on placement at 

design slump values.  The classic way to measure placeability is slump, although 
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two different mixes can have the same slump and behave very differently 

depending on the aggregates, the air content, and the admixtures.   

I also test the strength of the concrete by taking samples that we break in 

different increments.  I break some after seven days, some after 21.  We also 

hold two samples in reserve.  I do that for each bay we pour.  Those reports are 

sent to the owner and the GC so everyone knows if we’re meeting standards of 

design.  Elliott wasn’t around much, so I don’t know if they were being read.  

Rowan asked me for another copy of the reports recently, and I had to tell Rowan 

that we don’t have them anymore.  We had a fire in our office and lost an entire 

cabinet of records.  Their’s were included.   

I don’t see how that Ronni Paul, Captain Special, knows anything about 

my test results.  Ronni wasn’t getting copies.  In fact, Ronni wasn’t anywhere 

around.  I know who Ronni is from other jobs.  I can’t stand giving reports to 

Ronni because it always ends in a “Make an adjustment to the slump so that we 

have .00008% closer precision” type of delay.  When you’re pouring concrete, 

you need to move.  Ronni likes to make sure everything’s perfect first.  Don’t get 

me wrong, I don’t discount perfection.  I like ‘em perfect, too.  But concrete is 

more stable than Ronni gives it credit for.   

The slump tests were all fine on this job.  We had no problems. 

There were, however, some other strange things going on around there.  

We’d all laugh about how odd it was.  There was that one dirt guy out there 

directing a crew—clearly he had no idea what he was doing.  They’d take the big 

D8 dozer and roll it around—back and forth, back and forth—and then climb 

down and stare at the gravel.  It was hilarious.  There was a rock the size of a 

table they were trying to press down.  It was like they thought they could bust it 

up if they just drove one more time over it.  Heck, maybe they did!  I had a job to 

do and I couldn’t just watch non-stop.  But, too bad we didn’t have any popcorn 

handy; it was a scene!   

Another day, Elliott and the dirt guy got into a big argument.  Elliott was up 

in his face yelling, threatening to sue and waiving a finger around.  I couldn’t hear 

everything.  But, I definitely heard something about a lawsuit.  At one point, I 
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think I heard Elliott say something about testing, but I wasn’t hired to test for 

them, so maybe I’m wrong about that.  There was a lot going on and the concrete 

truck is pretty loud when the mixer is going. 

I remember one day Rowan was trying to pour when it was freezing 

outside.  You want to know the date, and I am sorry that I just can’t remember.  

All the jobs sortof run together if you know what I mean.  There’s probably a daily 

progress report in the filing cabinet at the GC’s office.  The superintendent was 

often out there while I was, and he would write some kind of notes on these pink 

and white sheets—you know, the carbon kinds that are helpful in the field where 

there isn’t a copier handy.  The wind was blowing and I could see the sheets 

flopping around.  I guess if they don’t have that kind of record, then maybe I am 

wrong.  I know it’s typically done on big jobs like this, though.  I think I only met 

the superintendent like once or twice; seemed real fond of this realtor person 

who was out there a bunch. 
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Emerson White 
Superintendent, R.M. Construction, LLC 

(Defendant) 
 

 My name is Emerson White.  I was the superintendent for R.M. 

Construction, LLC on the distribution center they built out on Distribution Way a 

while back.  Since then I have been laid off.  Seems like most of my life has gone 

down the tubes lately.  First, my dog died after eating some homework that 

belonged to my brother.  The problem was the homework was a science project.  

Let’s just say that the experiment ended poorly.   

 A few days later, Blake said we were finished.  Here we are, on the verge 

of the holidays, and boom.  I thought we were happy.  I cannot believe I got the 

news on a sticky note.  I mean, who does that?  I saw it in a movie once, and I 

found it funny.  But, it’s not funny when it happens to you and the love of your life.  

I waited like five days before changing my profile to say “single” instead of “in a 

relationship.”  I didn’t want to believe it was true. 

 However, that’s not why I am here, so I will try to stay on point.   

Part of my job as superintendent is to take daily progress reports.  After I 

take them, they go to Rowan and I am not sure what Rowan does with them after 

that.  They’re an 8 ! x 11 pre-printed form with a carbon copy that’s pink.  I think 

Rowan has to give the pink copy to Elliott, but you’d have to ask them.  You 

might say that the progress reports were the most important part of my job.  If I 

had missed one little detail, the whole project could have been messed up.  I 

mean, I’m sure I didn’t miss a detail, but guess now that I am out of a job I’m glad 

those records were destroyed.  This lawsuit might have brought to light any 

mistakes I made.  Then I would never get another job. 

Come to think of it—Elliott should have carbon copies of the reports.  Of 

course, carbons sometimes don’t transfer very well when you’re writing fast and 

with a pencil.  I guess you’ll have to ask Elliott where Elliott’s copies are.  Elliott 

may not give you a straight answer, though.  I have seen Elliott really pull some 

fast punches over the silliest things.  One time Elliott ordered a Rueben for 

lunch—you know, delicious right?  Well, I sent Blake to pick it up for us, and it 
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gets back and Elliott is all crazy, telling me that I screwed up the order.  I thought, 

“Didn’t know I was your lunch superintendent—unless you wanna eat concrete!”  

But, it didn’t do any good to say things like that to Elliott.  Elliott’s just Elliott.  

Another time, I was getting ready to go for the weekend to visit my older sister in 

New York—she’s into theater and starving as a waitress while telling our family 

she has great luck—and Elliott gave me some money and asked me to get some 

high-dollar brand of shoes for Elliott while I was there.  I’m thinking, “So, am I a 

courier?  We have Internet these days, moron….”  But, I didn’t say anything.  I 

just took the money.  Well, I get back and Elliott was freaking out on me, saying 

that I clearly misunderstood—I was not supposed to get Elliott shoes.  The shoes 

were for Elliott’s dog!  You know, cause dogs need shoes, right?  I mean, where 

does Elliott get this stuff?  Of course, this was right after my dog died and so you 

can imagine how hurtful it was.  I felt like Elliott was targeting me. 

But I said I would stay on track.  Sorry.  I keep doing that.  

 As superintendent I also am responsible for maintaining purchase orders 

and other critical documents.  We have a bookkeeper in our office trailer on a job 

this big.  That person schedules deliveries, answers calls and handles 

emergencies, files all the documents so we’re ready for tax time and submittals 

and whatever else we have to do with those records.   

There are a lot of things to juggle to keep a project of this size on track.  

One misstep and the critical path is blown.  Fortunately, we were successful at 

bringing this one home both under budget and on time.  In fact, we were a little 

early.  Good thing, too, because Elliott would have spun-the-head and puked. 

 One day after we were off the job, I went back by the center to pick up 

some records that were still in the trailer we used for our office on-site.  It had 

been a few months—I’d just been putting it off.  Anyway, while I was there, I went 

inside to see the fruit of our labors.  The place looked like a ghost town for the 

most part.  It was kinda depressing.  There was this huge piece of equipment, 

much bigger than a forklift, sitting on the floor.  It had wheels, though.  There 

were empty pallets scattered around.  All I could think is, “Maybe we really are 

headed for a recession.”  I just walked out, slung the records into my work truck, 
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and left.  Mama said there’d be days like this.  But, I still cannot get used to my 

life as I know it.   

 When I was seeing Blake, Blake taught me a lot about the value of 

properties.  We’d spend our Saturdays running all over town looking at this and 

that.  Sometimes I would guess how much something was worth, and Blake 

would plug it into a computer and generate a report to tell me if I was right.  

Some might call that boring, but I miss those days.  Anyway—I know there is this 

concept where something can be worth a lot more than the replacement cost 

when something goes wrong, and yet you don’t get the entire replacement cost 

because you could just get the difference in what it’s worth with and without the 

problem.  So, I am thinking that maybe that’s the right thing here.  I mean, I have 

heard a lot of people talking that when the market moves back up, there will be a 

need for things like distribution centers again.  That floor is just not that bad.  It’s 

not like you can’t drive over it or stack pallets on racks.  You know in a restaurant 

when you have to wedge paper under the leg of a table so you can enjoy your 

romantic meal without wobbling and clanking?  It’s not even like that with the 

pallets. 
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Photo 1 of Cracks!

Taken by Ronni Paul, PE 
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Photo 2 of Cracks!

Taken by Ronni Paul, PE'
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Photo 3 of Cracks!

Taken by Ronni Paul, PE'
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Photo 1 of Testing!

Taken by Ronni Paul, PE !

Photo demonstrates how the floor was tested !

and shows it is less than 7 inches thick'
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Photo 2 of Testing!

Taken by Ronni Paul, PE!
Photo demonstrates the floor is less than 7 inches thick'
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Computerized Demonstration of Curl !

created by Ronni Paul, PE!
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Proper slab  

(no curl) 

Improper slab  

(curls) 



Computerized Demonstration of !

Curl and Forklift Wheel  !

created by Ronni Paul!

Image demonstrates how a forklift can break a curling slab'
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