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ABSTRACT

After twenty-two years of failed efforts to add a rule forbidding bias and
harassment in law practice to the American Bar Association's Model Rules of
Professional Conduct, the ABA's House of Delegates approved one by voice vote
in August 2016. Model Rule 8.4(g) will now move to the states. The goal of this
Article is to aid state courts and bar groups as they debate whether to adopt Rule
8.4(g) as is, with changes, or not at all. Their deliberations should assess earlier
ABA efforts to pass an anti-bias and anti-harassment rule, similar provisions now
in the rules of American jurisdictions, and the legislative history of Rule 8.4(g)
itself Anti-bias and anti-harassment provisions in the ABA's Code of Judicial
Conduct will offer guidance. This Article discusses each of these sources of
information and then identifies at least ten issues that must be addressed as the states
review Rule 8.4(g). The Article also addresses objections to Rule 8.4(g) from religious
communities and challenges under the FirstAmendment's Speech Clause.

TABLE OF CONTENTS

INTRODUCTION. .......................................... 196

I. A SHORT HISTORY OF THE ABA's FALED EFFORTS TO ADOPT

AN ANTI-BIAS RULE ................................. 202

* Elihu Root Professor of Law, New York University School of Law. I thank the D'Agostino Greenberg

Fund for assistance that permitted me to work on this Article. I am grateful to Professors Gregory Sisk and

Barbara S. Gillers for comments on an earlier draft of this Article. In addition, I benefitted from a roundtable

discussion of an earlier draft, arranged by Professor Ellen Yaroshefsky as part of the Hofstra in the City

program. While the editors of the Journal kindly offered to let me amend my Article to respond to Professor Josh

Blackman's piece, Reply: A Pause for State Courts Considering Model Rule 8.4(g), 30 GEO. J. LEGAL ETHICS

241 (2017), in which case he would of course be entitled to amend his article to respond to my response, I have

chosen not to address his response at this time. I hope and expect that the two articles will aid discussion of Rule

8.4(g) or variations of it as the courts proceed to consider them. © 2017, Stephen Gillers.

195



THE GEORGETOWN JOURNAL OF LEGAL ETHICS

II. ANTI-BIAS AND ANTI-HARASSMENT PROVISIONS IN STATE

PROFESSIONAL CONDUCT RULES . ....................... 208

III. LESSONS FROM THE CODE OF JUDICIAL CONDUCT ........... 209

IV. 2015-2016: THE ABA ETHICS COMMITTEE'S THREE DRAFTS

AND REVISED RESOLUTION ............................ 211

V. TEN ISSUES LIKELY TO ARISE IN DELIBERATIONS OVER AN

ANTI-BIAS RULE .................................... 214

A. PREJUDICIAL TO THE ADMINISTRATION OF JUSTICE .... 214

B. WHAT IS HARASSMENT? . ......................... 214

C. WHAT IS DISCRIMINATION? ....................... 217

D. A MENS REA REQUIREMENT . ...................... 217

E. THE SCOPE OF THE RULE. ......................... 219

F. MUST THERE BE PROOF OF HARM? . .................. 220

G. FOUR OTHER ISSUES . ............................. 225

VI. THE RELIGIOUS OBJECTIONS . ........................... 230

VII. THE SPEECH CLAUSE IN BRIEF ......................... 234

CONCLUSION ....... . 237

APPENDIX ............................................. 238

INTRODUCTION

On August 8, 2016, at the Annual Meeting of the American Bar Association
(ABA), the ABA's House of Delegates voted on a Revised Resolution to amend
the Model Rules of Professional Conduct by adding Rule 8.4(g) and three
comments aimed at forbidding lawyers from engaging in harassment or biased
conduct in law practice.' Rule 8.4(g) provides:

1. STANDING COMM. ON ETHICS & PROF'L RESPONSIBILITY ET AL., REPORT TO THE HOUSE OF DELEGATES,

REVISED RESOLUTION, at 1-3 (Aug. 8, 2016), http://www.americanbar.org/content/dam/aba/administrative/

professional-responsibility/finalrevised resolutionand-report_109.authcheckdam.pdf [https://perma.cc/
KT5F-2YRM] [hereinafter 2016 REVISED RESOLUTION]. The Revised Resolution was accompanied by a Report.
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It is professional misconduct for a lawyer to ... (g) engage in conduct that
the lawyer knows or reasonably should know is harassment or discrimination
on the basis of race, sex, religion, national origin, ethnicity, disability, age,
sexual orientation, gender identity, marital status or socioeconomic status in
conduct related to the practice of law. This paragraph does not limit the ability
of a lawyer to accept, decline or withdraw from a representation in accordance
with Rule 1.16. This paragraph does not preclude legitimate advice or advocacy
consistent with these Rules.2

No one could be confident how the vote would go, although the resolution

seemed likely to pass judging from the strong support it received in written and

oral comments on earlier drafts.3 But more modest efforts to add an anti-bias

provision to the Model Rules across twenty-two years had come to naught.4 There

had been opposition to the early drafts of Rule 8.4(g), too, but it had largely

receded by the time the final text came to a vote.5 The debate drew the attention of

the media.6 So the public, not only lawyers, was watching and that could affect

the outcome, although no one could say exactly how.

The Revised Resolution passed by voice vote. I estimate that the ratio of
"yays" to "nays" was in the neighborhood of ten to one. No one spoke in

opposition.

One reason the ABA adopted an anti-bias rule" this time, after more than two

decades of intransigence, may be the changing nature of the legal profession.

Looking at the composition of the House of Delegates as it prepared to vote, I was

struck by the large number of women and lawyers of color. The outgoing

president was a black woman. The incoming president was a white woman.

2. MODEL RULES OF PROF'L CONDUCT R. 8.4(g) (2016) [hereinafter MODEL RULES]. The comments are

discussed below. See infra note 67 and Part V. I was at the meeting as an observer to assist my work on this

Article, then in progress, and also for spousal support. My wife, Barbara S. Gillers, was a member of the

Standing Committee on Ethics and Professional Responsibility, the sponsor of the amendment. I say this in the

spirit of full disclosure.

3. See 2016 REVISED RESOLUTION, supra note 1, at 4.

4. See infra Part I.

5. See, e.g., infra text accompanying notes 71-73 and 75.
6. See Elizabeth Olson, Bar Association Considers Striking "Honeys" from the Courtroom, N.Y. TIMES

(Aug. 5, 2016), http://www.nytimes.com/2016/08/05/business/dealbook/sexual-harassment-ban-is-on-the-abas-

docket.html?_r=0 [https://perma.cc/8LZP-E9KL]; see also Sara Randazzo, ProposedAnti-Discrimination Rule

for Lawyers Sparks Heated Debate, WALL ST. J. (May 5, 2016), http://www.wsj.com/articles/proposed-

antidiscrimination-rule-for-lawyers-sparks-heated-debate-1462440602 [https://perma.cc/D57T-AT3D]. Adop-

tion of the rule was also covered. See Elizabeth Olson, Goodbye to "Honeys" in Court, by Vote ofAmerican Bar

Association, N.Y. TIMES (Aug. 9, 2016), http://www.nytimes.com/2016/08/10/business/dealbook/aba-prohibits-

sexual-harassment-joining-many-state-bars.html [https://perma.cc/K8R7-H34F].

7. A video of the presentations and vote is on the ABA's website. Am. Bar Ass'n House of Delegates, Annual

Meeting 2016: ABA Amends Model Rules to Add Anti-Discrimination, Anti-Harassment Provision, AM. BAR

Ass'N (Aug. 9, 2016), http://www.americanbar.org/news/abanews/aba-news-archives/2016/08/annual-meeting

20161.html [https://perma.cc/MH72-36G7].

8. I will use the term "anti-bias rule" as a shorthand to refer to a rule that forbids bias and prejudice,

discrimination, and harassment.
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Following a steady increase beginning in the 1970s, female students today are
nearly in parity with male students at American law schools. The percentage of
minority law students has increased from 17.8% in 1993-94 to 26.9% in
2013-14.9 Anyone who has taught at an American law school during the last
three or four decades, as I have, and who attended law school a decade earlier, has
seen the dramatic change in the composition of the student population firsthand.

One might think that the ABA's adoption of a strong anti-bias rule means that
those who worry about how women, minorities, and other groups are treated in
law practice can now declare victory, order champagne, and go home. If only.
The ABA vote is just the beginning. Lawyers are governed by rules adopted by
courts in the jurisdictions in which they are admitted.o To affect a lawyer's
behavior, his or her jurisdiction must adopt an anti-bias rule or a functional
equivalent. Today, twenty-four states and Washington, D.C., have such a rule, but
none is as broad as the new ABA rule. Some are considerably narrower." The
other states have no rule. Twelve states have only a comment.12 Fourteen states
have neither a rule nor a comment.13

9. Statistics on women and minority law students over time can be found at AM. BAR AsS'N, STATISTICS:

ETHNIc/GENDER DATA, FIRST-YEAR & TOTAL JD MINORITY, http://www.americanbar.org/groups/legal-education/

resources/statistics.html [https://perma.cc/66UP-RJH4] (last visited Feb. 15, 2017) (scroll to Ethnic/Gender

Data and open the link, "First-Year & Total JD Minority").

10. Rule 8.5 of the ABA Model Rules, broadly adopted in U.S. jurisdictions, recognizes, however, that if a

lawyer appears in an out-of-state court pro hac vice, the rules of that court will govern the lawyer's conduct. And

sometimes a lawyer practicing outside her state of admission other than in court may be governed by the rules of

another state. See MODEL RULES R. 8.5.

11. See CAL. RULES OF PROF'L CONDUCT R. 2-400 (2015); COLO. RULES OF PROF'L CONDUCT R. 8.4(g) (2016);

D.C. RULES OF PROF'L CONDUCT R. 9.1 (2007); FLA. RULES OF PROF'L CONDUCT R. 4-8.4(d) (2017); IDAHO

RULES OF PROF'L CONDUCT R. 4.4(a) (2014); ILL. RULES OF PROF'L CONDUCT R. 8.4(j) (2015); IND. RULES OF

PROF'L CONDUCT R. 8.4(g) (2016); IowA RULES OF PROF'L CONDUCT R. 8.4(g) (2015); MASS. RULES OF PROF'L

CONDUCT R. 3.4(i) (2013); MD. LAw. RULES OF PROF'L CONDUCT R. 8.4(e) (2016); MICH. RULES OF PROF'L

CONDUCT R. 6.5 (2015); MINN. RULES OF PROF'L CONDUCT R. 8.4(h) (2015); Miss. RULES OF PROF'L CONDUCT R.

4-8.4(g) (2004); NEB. RULES OF PROF'L CONDUCT R. 8.4(d) (2016); N.J. RULES OF PROF'L CONDUCT R. 8.4(g)

(2016); N.M. RULES OF PROF'L CONDUCT R. 16-300 (2009); N.Y. RULES OF PROF'L CONDUCT R. 8.4(g) (2017);
N.D. RULES OF PROF'L CONDUCT R. 8.4(f) (2006); OHIO RULES OF PROF'L CONDUCT R. 8.4(g) (2016); OR. RULES

OF PROF'L CONDUCT R. 8.4(a)(7) (2015); R.I. RULES OF PROF'L CONDUCT R. 8.4(d); TEX. DISCIPLINARY RULES OF

PROF'L CONDUCT R. 5.08 (2016); VT. RULES OF PROF'L CONDUCT R. 8.4(g) (2009); WASH. RULES OF PROF'L

CONDUCT R. 8.4(g) (2015); Wis. RULES OF PROF'L CONDUCT R. 8.4(i) (2017). Key differences among these are

addressed infra Part II.

12. ARIz. RULES OF PROF'L CONDUCT R. 8.4 cmt. (2004); ARK. RULES OF PROF'L CONDUCT R. 8.4 cmt. 3

(2016); CONN. RULES OF PROF'L CONDUCT R. 8.4 commentary (2006); DEL. LAw. RULES OF PROF'L CONDUCT R.

8.4 cmt. 3 (2013); ME. RULES OF PROF'L CONDUCT R. 8.4 cmt. 3 (2014); N.C. RULES OF PROF'L CONDUCT R. 8.4

cmt. 5 (2015); S.C. RULES OF PROF'L CONDUCT R. 8.4 cmt. 3 (2015); S.D. RULES OF PROF'L CONDUCT R. 8.4 cmt.

3 (2004); TENN. RULES OF PROF'L CONDUCT R. 8.4 cmt. 3 (2016); UTAH RULES OF PROF'L CONDUCT R. 8.4 cmt. 3

(2013); W. VA. RULES OF PROF'L CONDUCT R. 8.4 cmt. 3 (2015); Wyo. RULES OF PROF'L CONDUCT R. 8.4 cmt. 3

(2014).
13. See 2016 REVISED RESOLUTION, supra note 1, at 6 n.13. They are Alabama, Alaska, Georgia, Hawaii,

Kansas, Kentucky, Louisiana, Mississippi, Montana, Nevada, New Hampshire, Oklahoma, Pennsylvania, and

Virginia. A court in a state without a rule or a comment could nevertheless impose discipline under a less

specific rule or using its inherent power. See, e.g., Claypole v. Cty. of Monterey, No. 14-cv-02730-BLF, 2016
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This Article provides state courts and state and local bar groups with a history
of the effort to include an anti-bias rule in the ABA's Model Rules, including the
legislative history of Rule 8.4(g) itself, and an analysis of the various rules now in
state ethics codes. This information should be useful as the states consider
whether to adopt Rule 8.4(g) as written or amended. Or not at all.

One group of opponents of the new rule especially interests me. Its arguments
did not get an airing in the House of Delegates, nor did its members ask to speak.
I am referring to those who voiced religious objections to a draft of the rule.
Similarities are apparent between these objections and objections by officials
who on religious grounds resist issuing marriage licenses to same-sex couples
and by businesses that refuse to bake cakes, arrange flowers, take photographs, or
rent venues for same-sex weddings. These officials and businesses have so far
lost claims based on the First Amendment's Speech and Free Exercise Clauses.14

It may be that a lawyer will hereafter cite the amendment to resist discipline
under a rule like Rule 8.4(g).1 5 A court will then have to decide whether there is
something about the lawyer-client relationship, unlike the relationship between a
photographer or baker and a same-sex couple, that gives the lawyer a stronger
constitutional claim. Although I will try to identify the legal issues a court facing
religious objections will need to sort through,1 6 I am here primarily interested in
asking another question: As a matter of policy, should a lawyer with a sincere
religious objection to representing a particular client, or a client in a particular
matter, be exempt from the ABA's rule because the attorney-client relationship is
fiduciary and (in some sense) intimate, whereas commercial relationships are
not?

Rule 8.4(g) is not a sop to political correctness. It responds to a real problem
faced by members of the groups it aims to protect. The behavior it describes can
cause harm.1 7 Judging by reported decisions only, bias and harassment in the
practice of law is a persistent but not a pervasive problem. The ABA's Standing
Committee on Ethics and Professional Responsibility ("the Ethics Committee"),
the sponsor of Rule 8.4(g) before the House of Delegates, gave examples." I can

WL 145557, at *4 (N.D. Cal. 2016) (relying on inherent power to sanction a lawyer for a "sexist remark" at a

deposition).

14. See infra text accompanying notes 125-26.

15. See infra Part VI.

16. See infra Part VI.

17. See infra Part V.FI

18. It wrote:

The Wisconsin Supreme Court in 2014 disciplined a district attorney for texting the victim of

domestic abuse writing that he wished the victim was not a client because she was "a cool person to

know." On one day, the lawyer sent 19 text messages asking whether the victim was the "kind of girl

who likes secret contact with an older married elected DA . . . the riskier the better." One day later, the

lawyer sent the victim 8 text messages telling the victim that she was pretty and beautiful and that he

had a $350,000 home. In re Kratz, 851 N.W.2d 219 (2014). The Minnesota Supreme Court in 2013
disciplined a lawyer who, while acting as an adjunct professor and supervising law students in a
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add to them.1 9 Overwhelmingly, these decisions and surveys disclose that the
targets of the conduct are predominantly women, one of the new rule's protected
groups.2 0 The reported decisions suggest that biased conduct based on race or
ethnicity occurs, but less often. Perhaps lawyers realize that racially-biased
conduct is indefensible but do not view gender bias equally so.

Although the full extent of biased conduct is unknowable, it is also irrelevant.
The reason to adopt the new ABA rule is not solely to provide lawyers with notice
of the kind of harassing or biased conduct that will lead to discipline and then to
impose discipline if warranted. Adding Rule 8.4(g) achieves two other worth-
while goals. First, it tells the bar as a whole that its licensing authority deems the
behavior the rule describes as unacceptable. A lawyer who looked at many
current state ethics codes would not get that message because the codes have no
rule or a quite narrow rule addressing biased or harassing conduct in law practice.
Second, adoption of Rule 8.4(g) tells the public that the legal profession will not
tolerate this conduct in law practice, not solely when aimed at other lawyers, but
at anyone. The rule tells the public who we are.

Drafting an anti-bias rule, even the brief rule and comments that the ABA
adopted, is harder than may first appear. Of course, it is easy to say that biased
conduct has no place in law practice and the administration of justice. As a
starting point, we can expect broad agreement for that general statement. Add
harassment-including sexual harassment-and discrimination to the text and

clinic, made unwelcome comments about the student's appearance; engaged in unwelcome physical

contact of a sexual nature with the student; and attempted to convince the student to recant complaints

she had made to authorities about him. In re Griffith, 838 N.W.2d 792 (2013). The Washington

Supreme Court in 2012 disciplined a lawyer, who was representing his wife and her business in

dispute with employee who was Canadian. The lawyer sent two ex parte communications to the trial

judge asking questions like: are you going to believe an alien or a U.S. citizen? In re McGrath, 280

P.3d 1091 (2012). The Indiana Supreme Court in 2009 disciplined a lawyer who, while representing a

father at a child support modification hearing, made repeated disparaging references to the facts that

the mother was not a U.S. citizen and was receiving legal services at no charge. In re Campiti, 937

N.E.2d 340 (2009). The Indiana Supreme Court in 2005 disciplined a lawyer who represented a

husband in an action for dissolution of marriage. Throughout the custody proceedings the lawyer

referred to the wife being seen around town in the presence of a "black male" and that such

association was placing the children in harm's way. During a hearing, the lawyer referred to the

African-American man as "the black guy" and "the black man." In re Thomsen, 837 N.E.2d 1011
(2005).

2016 REVISED RESOLUTION, supra note 1, at 6 n.15.
19. See infra Appendix.

20. The Young Lawyers Division of the Florida Bar surveyed women lawyers in Florida. The survey had a

fifteen percent response rate. Forty-three percent of the 464 respondents said they had experienced gender

bias. Seventeen percent said they had been subjected to harassment. Results of the 2015 YLD Survey on Women

in the Legal Profession, FLA. BAR, at 9 (Dec. 2015), https://www.floridabar.org/TFB/TFBResources.nsf/

Attachments/13AC70483401E7C785257F640064CF63/$FILE/RESULTS%200F%202015%20SURVEYpdf?
OpenElement [https://perma.cc/UF6R-HTUT]; see also Amanda Shelley, Sexual Harassment Trends in the

Legal Industry: Policy Enforcement & Targeted Sexual Harassment Training Are Key, NETWORK (Nov. 6, 2014),

https://www.tnwinc.com/10538/sexual-harassment-training-and-trends-legal-industry/ [https://perma.cc/

CMD6-45API (reporting on surveys of male and female lawyers).
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still, as a general statement, we can expect broad support. But when we venture
into the details, the consensus may shrink. What is "harassment"? What groups
should be protected? And while the words "bias," "prejudice," and "harassment"
may have only negative associations in this context, what about "discrimina-
tion"? When we say someone is discriminating, we may mean it as a compliment.

Next, we may find disagreement over the circumstances in which the rule
applies-for example, "in the representation of a client" or, more broadly, "in
conduct related to the practice of law." 2 1 Or maybe the rule should be narrower
than either phrase and apply only in matters before a tribunal where rights are
decided, because it is courts and other tribunals that we most want to protect from
the fact and appearance of bias.

We may encounter both support and opposition to adding a culpable state of
mind-for example, to forbid only "knowing" harassment or "intentional"
discrimination. Without a culpable state of mind, the rule could be read to create
strict liability, which may drain needed support. On the other hand, will requiring
that harassment be knowing make it too easy for a lawyer to escape responsibility
for conduct we want to curtail-or too hard for a discipline committee to prove a
violation?

At bottom, we face two drafting challenges. First, what goal do we want the
rule to achieve? Second, how should the rule be drafted to achieve that goal?
Whether in a statute, an agency rule, or a contract, drafting is what lawyers do.
The legal profession is one of words. Drafting is words on paper (or on a screen).
Drafting demands clarity and the elimination of ambiguity so far as words allow.
Mathematical precision is rarely possible. We must strive to draft a rule that
identifies the behavior we mean to forbid and not the behavior we do not.
Lawyers have drafted far more complicated rules and documents, including penal
codes, the Internal Revenue Code, rules of evidence, bylaws and trust documents,
and, of course, all the other rules in the Model Rules of Professional Conduct.
While it may not be easy to draft an anti-bias rule, it is certainly possible. Once
we do so, the question will be whether the draft can win support.

So why has the ABA, an organization of lawyers who are trained in drafting,
had so much trouble writing a rule forbidding bias, harassment, and discrimina-
tion in law practice? Surely, no one can think that all of the behavior described
here2 2 is acceptable, or that it does not harm the rule of law and the administration
of justice for lawyers to act that way.2 3 Yet except for a brief (and meaningless)
comment added to Rule 8.4 in 1998,24 no prior amendment to the Rules had
managed to win approval or even get a vote in the House of Delegates. This is so
despite the fact that in 2008, the ABA adopted what has come to be known as

21. See infra Part V.E.

22. See supra note 18, Appendix.

23. On the questions of harm, see infra Part V.F

24. See infra text accompanying notes 44-50.
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Goal III, one of four goals in the ABA Mission Statement.25 Goal III is entitled
"Eliminate Bias and Enhance Diversity" and includes two "objectives":

1. Promote full and equal participation in the association, our profession, and
the justice system by all persons.

2. Eliminate bias in the legal profession and the justice system.

As stated, my purpose is to aid lawyers and judges as they consider Rule 8.4(g).
Part I offers a brief history of the ABA's unsuccessful efforts to adopt an anti-bias
rule. Part II surveys the anti-bias provisions-rules and comments-now in some
state professional conduct rules. The ABA's Code of Judicial Conduct has had an
anti-bias rule since 1990. It was expanded in 2007. It addresses judges' own
conduct and the conduct they must demand of lawyers who appear before them.
The judicial conduct rule is the subject of Part III. Part IV turns to the legislative
history of Rule 8.4(g) itself. It analyzes the changes the Ethics Committee made
in successive drafts of the rule. Part V examines ten drafting decisions that
confronted the Ethics Committee and that will confront state courts and bar
groups as they review Rule 8.4(g). Although written objections from religious
communities were not debated at the meeting that approved Rule 8.4(g), they will
likely be aired at the state level. These objections are the subject of Part VI.
Finally, Part VII explains why Rule 8.4(g) should survive a First Amendment
overbreadth challenge. The Article ends with a Conclusion. I suggest that if you
accept the first premise in the Conclusion, the remainder is all about execution.

I. A SHORT HISTORY OF THE ABA's FAILED EFFORTS TO ADOPT AN
ANTI-BlAS RuLE

In 1994, both the ABA's Standing Committee on Ethics and Professional
Responsibility and its Young Lawyers Division proposed different anti-bias
amendments to the Model Rules at the ABA's Midyear Meeting. The Ethics
Committee proposal would have amended Rule 8.4 to make it professional
misconduct for a lawyer to

(g) knowingly manifest by words or conduct, in the course of representing a
client, bias or prejudice based upon race, sex, religion, national origin,
disability, age, sexual orientation or socio-economic status. This paragraph
does not apply to a lawyer's confidential communications to a client or
preclude legitimate advocacy with respect to the foregoing factors.2 6

25. ABA Mission and Goals, AM. BAR Ass'N, http://www.americanbar.org/about-theaba/aba-mission-goals.

html [https://perma.cc/77X8-XAFG] (last visited Feb. 15, 2017).
26. Standing Comm. on Ethics& Prof'1 Responsibility, Am. Bar Ass'n, Report No. 3, in ANNUAL REPORT OF

THE AM. BAR Ass'N INCLUDING PROCEEDINGS OF THE FIFrY-SEVENTH MIDYEAR MEETING OF THE HOUSE OF

DELEGATES 106, 106 (Feb. 7-8, 1994) [hereinafter 1994 ABA ANNUAL REPORT].
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A proposed comment explained that the rule

identifies the special importance of lawyers' words or conduct, in the course of
the representation of clients, that knowingly manifest bias or prejudice against
others, based upon race, sex, religion, national origin, disability, age, sexual
orientation, or socio-economic status. When lawyers act as officers of the court
and the judicial system, their conduct must reflect a respect for the law.
Discriminatory conduct toward others on bases that are generally viewed as
unacceptable manifests a lack of respect for the law and undermines a lawyer's
professionalism. Excluded from paragraph (g), however, are a lawyer's
confidential communications to a client. Also excluded are those instances in
which a lawyer engages in legitimate advocacy with respect to these factors.
Perhaps the best example of this is when a lawyer employs these factors, when
otherwise not prohibited by law, in the selection of a jury.2 7

The Young Lawyers Division's proposal would have made it professional
misconduct for a lawyer to "commit a discriminatory act prohibited by law or to
harass a person on the basis of sex, race, age, creed, religion, color, national
origin, disability, sexual orientation or marital status, where the act of discrimina-
tion or harassment is committed in connection with a lawyer's professional
activities."28

The two proposals differed in key ways. There is no state of mind requirement
in the language of the Young Lawyers Division's proposal. It prohibited
discrimination only if unlawful. The list of protected groups was longer. And the
Young Lawyers Division's proposal was not limited to conduct while represent-
ing a client. These differences would continue to emerge in ensuing debates.

Neither proposal received a House vote. Both were withdrawn.2 9 David Isbell,
the Ethics Committee chair, "stated that it was the hope that with additional time
for commentary, a single proposal commanding general support could be
developed for consideration at the 1995 Midyear Meeting,"30 a year later. The
implication is that both sponsors then expected to lose before the House of
Delegates. And so what if they did, one might ask. Wouldn't having a debate
prove valuable? But there was no debate.

No proposal came before the House at its 1995 Midyear Meeting, as Mr. Isbell
had hoped. But the Young Lawyers Division returned at the 1995 Annual Meeting
with an "aspirational"3 1 resolution.32 On the floor, a member of the Division
"emphasized that [its proposal] was a policy statement, not a disciplinary rule"

27. Id.

28. Young Lawyers Div., Am. Bar Ass'n, Report No.1, in 1994 ABA ANNUAL REPORT, supra note 26, at 353, 353.

29. 1994 ABA ANNUAL REPORT, supra note 26, at 18.
30. Id. The Midyear Meetings are held in February. The Annual Meetings are held in August.

31. ANNUAL REPORT OF THE AM. BAR Ass'N INCLUDING PROCEEDINGS OF THE SIXTIETH ANNUAL MEETING OF

THE HOUSE OF DELEGATES 61 (Aug. 8-9, 1995) [hereinafter 1995 ABA ANNUAL REPORT].

32. As revised, the resolution states:
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and that it "embodies the ABA's commitment to equality and to justice."3 3  .
Isbell explained the decision to shift to an aspiration:

[Mr. Isbell] said that in the past a rule had been proposed and debated for quite
some time, but the Standing Committee on Ethics and Professional Responsibil-
ity determined that no disciplinary rule could be drawn that would, to its
satisfaction, meet standards of precision and therefore standards of due process,
and also would not unduly impinge on the First Amendment. He stated that,
because no satisfactory rule could be drawn, the adoption of policy would serve
to lead the profession and to state where the profession stands on these matters.
He urged adoption of the resolution.34

In other words, lawyers at the ABA, or at least those on the two committees
most active on the question, decided that they were unable to draft a
constitutionally valid rule that would forbid bias in law practice. This was a
remarkable confession. Anti-discrimination and anti-harassment provisions regu-
late many American institutions, public and private, and populate many statutes
and agency rules of the federal and local governments.35 Could it be that there

RESOLVED, That the American Bar Association:

a) Condemns the manifestation by lawyers in the course of their professional activities, by words

or conduct, of bias or prejudice against clients, opposing parties and their counsel, other litigants,

witnesses, judges and court personnel, jurors and others, based upon race, sex, religion, national

origin, disability, age, sexual orientation or socio-economic status, unless such words or conduct

are otherwise permissible as legitimate advocacy on behalf of a client or a cause;

b) opposes unlawful discrimination by lawyers in the management or operation of a law practice in

hiring, promoting, discharging or otherwise determining the conditions of employment, or

accepting or terminating representation of a client;

c) condemns any conduct by lawyers that would threaten, harass, intimidate or denigrate any other

person on the basis of the aforementioned categories and characteristics;

d) discourages members from belonging to any organization that practices invidious discrimina-

tion on the basis of the aforementioned categories and characteristics;

e) encourages affirmative steps such as continuing education, studies, and conferences to

discourage the speech and conduct described above.

Id. at 61-62.

33. Id. at 61.
34. Id.
35. See, e.g., Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986) ("For sexual harassment to be

actionable [as discrimination under Title VII], it must be sufficiently severe or pervasive 'to alter the conditions

of [the victim's] employment and create an abusive working environment."'); Oncale v. Sundowner Offshore

Servs., Inc., 523 U.S. 75, 82 (1998) ("[D]iscrimination consisting of same-sex sexual harassment is actionable

under Title VII."). State and federal agency regulations also forbid discrimination and harassment based on

race, sex, religion, and other attributes. See, e.g., 31 C.F.R. § 0.217(a) (2016) ("Employees shall not

discriminate against or harass any other employee, applicant for employment, contractor, or person dealing with

the [Treasury] Department on official business on the basis of race, color, religion, national origin, sex, sexual

orientation, age, disability, political affiliation, marital status, parental status, veterans status, or genetic

information."); MONT. ADMIN. R. 2.21.4005(1)-(2) (2017) ("(1) The executive branch is committed to equal

opportunity, nondiscrimination, and harassment prevention in all aspects of employment and in programs,

services, and activities offered to the public. (2) Agency managers, as defined by the agency in policy or rule to
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was no way constitutionally to forbid bias and harassment in law practice? The
aspirational Resolution passed eighty to seventy.36

The prospect of adding an anti-bias rule to the Model Rules looked bleak in
light of Mr. Isbell's concession, but two-and-a-half years later proponents of
anti-bias language pursued the alternative of amending the comments to Rule 8.4
and not the rule itself. At the 1998 Midyear Meeting, the Ethics Committee
offered the following new comment. It refers to Rule 8.4(d), which forbids a
lawyer to "engage in conduct that is prejudicial to the administration of
justice"37

A lawyer who, in the course of representing a client, knowingly manifests, by
words or conduct, bias or prejudice based on race, sex, religion, national origin,
disability, age, sexual orientation, or socioeconomic status violates paragraph
(d) when such actions are prejudicial to the administration of justice.
Legitimate advocacy respecting the foregoing factors does not violate para-
graph (d). 38

Comments occupy an ambiguous space in the Model Rules. The Scope section
of the Rules says this about the comments: "The Comment accompanying each
Rule explains and illustrates the meaning and purpose of the Rule. The Preamble
and this note on Scope provide general orientation. The Comments are intended
as guides to interpretation, but the text of each Rule is authoritative."3 9

Complicating matters further, some state courts do not adopt the comments.4 0

Yet some comments are important and address issues that the rules they interpret
leave open because rules have to be comparatively short and follow a legislative

41
style, while comments can take more space.

The report supporting the proposed comment offered these arguments (in part
echoing Mr. Isbell's concession in 1995):

promote consistency with internal policies and procedures, may not tolerate discrimination or harassment based

on an individual's race, color, national origin, age, physical or mental disability, marital status, religion, creed,

sex, pregnancy, childbirth, or a medical condition related to pregnancy or childbirth, sexual orientation, gender

identity or expression, political beliefs, genetic information, military service or veteran's status, culture, social

origin or condition, or ancestry. Likewise, agency management may not tolerate discrimination or harassment

because of a person's marriage to or association with individuals in one of the previously mentioned protected

classes.").

36. 1995 ABA ANNUAL REPORT, supra note 31, at 61.

37. MODEL RULES R. 8.4(d).

38. ABA House of Delegates, Tr. of Proceedings, Feb. 2-3, 1998, at 81 [hereinafter ABA HOD 1998
Proceedings].

39. MODEL RULES scope ¶ 21.

40. New York courts, for example, do not adopt the comments. See N.Y. RULES OF PROF'L CONDUCT (2009).
41. For example, Model Rule 1.7, whose subject is "Conflicts of Interest: Current Clients," is less than a half

page but it is followed by thirty-five paragraphs of comments taking more than eight pages. Model Rule 5.5,

whose subject is "Unauthorized Practice of Law; Multijurisdictional Practice of Law," occupies about a page of

text followed by twenty-one comments taking four times the space.
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Formulation of a black-letter rule barring unacceptable conduct while
preserving legitimate advocacy and First Amendment freedoms is a difficult
task because manifestations of bias and prejudice may include protected
speech, and because race, gender and other factors are sometimes legitimate
subjects of consideration and comment in the legal process. The [Ethics]
Committee believes that the recently-created Commission on Evaluation of the
Model Rules of Professional Conduct ("ETHICS 2000") should consider
whether an amendment to the Model Rules should be proposed and, if so, how
that rule should be crafted. In the meantime, however, the [Ethics] Committee
believes that the Commentary to the existing model rule prohibiting conduct
prejudicial to the administration of justice should be amended to make explicit
that expressions of bias and prejudice are among the actions of a lawyer that
can prejudice the administration of justice and subject a lawyer to disciplinary

42action.

Perhaps because the proponents again expected to lose (how else explain it?),

Peter Moser, the Ethics Committee chair, withdrew the comment and "requested

input from Sections and Committees that have any questions about the

resolution."4 3

Matters again brightened six months later. At the 1998 Annual Meeting, the

Ethics Committee, now joined by the Criminal Justice Section, submitted the

same comment with the addition of this sentence: "A trial judge's finding that

peremptory challenges were exercised on a discriminatory basis does not alone

establish a violation of this rule."" A report that was substantially the same as the

one submitted six months earlier explained that the added sentence

address[ed] a concern of the criminal bar, namely whether a finding by a trial
judge that a lawyer exercised a peremptory challenge in a discriminatory
manner could be considered a per se violation of this Rule. We think that it
should not. A trial court may find that a lawyer has exercised a peremptory
challenge with impermissible discriminatory intent if it disbelieves the
lawyer's neutral explanation for striking the juror [citing Batson v. Kentucky].
Although we note that some reasons for striking a juror such as location of
residence, age, level of education, or prior involvement by the juror or a family
member with the law are easily verifiable, neutral grounds for striking the juror,
more subjective reasons such as body language, eye contact, or tone of voice
are less subject to verification, placing the trial court in the difficult position of
deciding whether a seemingly neutral reason is sufficient or indicative of the
lawyer's conscious or unconscious discrimination.4 5

42. ABA HOD 1998 Proceedings, supra note 38, at 82.

43. Id. at 25.
44. Standing Comm. on Ethics & Prof'1 Responsibility & Criminal Justice Section, Report, in ANNUAL

REPORT OF THE AM. BAR Ass'N INCLUDING PROCEEDINGS OF THE ONE HUNDRED TWENTIETH ANNUAL MEETING OF

THE HOUSE OF DELEGATES 611, 611 (Aug. 3-4, 1998) [hereinafter 1998 ABA ANNUAL REPORT].

45. Id. at 614-15.
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Before the House, Deborah Coleman, the chair of the Ethics Committee, stressed
the narrowness of the comment: "The proposed comment amendment, Ms.
Coleman stated, was reasonably interpreted to reach only knowing conduct that is
of such nature or frequency that it has the effect of prejudicing the administration
of justice."46 The comment was approved by voice vote, which means that the
vote was not close enough to warrant a head count.

The comment was far narrower than Ms. Coleman may have realized. For five
reasons, it should be seen to achieve little or even nothing. First, the comment
only applies when the conduct prejudices the administration of justice within the
meaning of Rule 8.4(d), the only part of Rule 8.4 it purports to interpret.
Tribunals-courts, agency proceedings, and arbitrations-are where justice is
administered, which means the comment, like Rule 8.4(d) itself, would not apply
in transactional matters, in advising clients, or in mediation.48 Second, the
comment only applies if the conduct occurs "in the course of representing a
client," which means it would not apply to biased conduct elsewhere, such as
within a law firm, at a bar organization, or if a lawyer were before a tribunal as a
witness or a party, whether or not he or she were represented. Third, the biased
conduct must be done "knowingly." Whether there should be a mens rea
requirement in an anti-bias rule and, if so, what it should be are recurrent issues,
revisited below.4 9 Fourth, a comment by itself has no force because a comment is
not a rule.5 0 Fifth, and critically, the comment adds nothing to Rule 8.4(d).
This is true however the phrase "prejudicial to the administration of justice" is
defined, i.e., whether or not it is limited to work before a tribunal. The comment
merely says that certain conduct or words violate Rule 8.4(d) if their effect is to
violate Rule 8.4(d)-i.e., if they prejudice the administration of justice. The
comment is redundant.

46. Proceedingsfor the Annual Meeting of the House of Delegates, in 1998 ABAANNuAL REPORT, supra note

44, at 1, 46.

47. Id.

48. Howell v. State, 559 S.W.2d 432, 436 (Tex. 1977) ("Administration of justice has been described thusly:

The administration of justice consists in the trial of cases in the court, and their judicial determination and

disposition by orderly procedure, under rules of law, and putting of the judgment into effect.") (internal quote

and citation omitted); In re Smith, 848 P.2d 612, 613 (Or. 1993) ("[T]he rule proscribing conduct that is

prejudicial to the administration of justice [requires] that conduct ... have occurred ... during the course of

some judicial proceeding or a matter directly related thereto."). Some courts, without any discussion or

explanation, have applied Rule 8.4(d) outside of dispute resolution and seemingly to any work that a lawyer

does for a client. See, e.g., Iowa Supreme Court Bd. of Prof'lEthics v. Fay, 619 N.W.2d 321 (2000) (in imposing

discipline where lawyer entered a business deal with a client in violation of DR 5-104(A), now Rule 1.8(a),

court also found a violation of DR 1-102(A)(5), now Rule 8.4(d), without explaining how a violation of DR

5-104(A) prejudices the administration of justice).

49. See infra Part V.D.

50. See supra note 39 and accompanying text.
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II. ANTI-BIAS AND ANTI-HARASSMENT PROVISIONS IN STATE

PROFESSIONAL CONDUCT RULES

Attention must be paid to the states. Lawyers must obey the rules of state
courts that license them. Although courts in twenty-five American jurisdictions
(twenty-four states and Washington, D.C.) have adopted anti-bias rules in some
form, 1 these rules differ widely. Most contain the nexus "in the course of
representing a client" or its equivalent.5 2 Most tie the forbidden conduct to a
lawyer's work in connection with the "administration of justice"53 or, more
specifically, to a matter before a tribunal.54 Six jurisdictions' rules require that
forbidden conduct be done "knowingly," "intentionally," or "willfully." 5 5 Four
jurisdictions limit the scope of their rules to conduct that violates federal or state
anti-discrimination laws and three of these require that a complainant first seek a
remedy elsewhere instead of discipline if one is available.6 Only four jurisdic-
tions use the word "harass" or variations in their rules.7 In twelve states,
anti-bias language appears in a comment only5" and fourteen states have no
anti-bias language in their rules or comments.

51. See supra note 11.

52. See, e.g., Mo. Sup. CT. R. 4-8.4(g) ("[I]n representing a client").

53. See, e.g., N.D. RULES OF PROF'L CONDUCT R. 8.4(f).

54. See, e.g., N.M. RULES OF PROF'L CONDUCT R. 16-300 (limiting the rule to conduct in "the course of any

judicial or quasi-judicial proceeding before a tribunal"); TEX. DISCIPLINARY RULES OF PROF'L CONDUCT R. 5.08
("[I]n connection with an adjudicatory proceeding"); MASS. RULES OF PROF'L CONDUCT R. 3.4(i) ("[I]n

appearing in a professional capacity before a tribunal").

55. New Mexico, Oregon, Maryland, Florida, Texas, and North Dakota. California uses the word

"knowingly" for part of its rule. Rules in these states are cited supra note 11.

56. New York, California, Illinois, and the District of Columbia. Rules in these jurisdictions are cited supra

note 11. For example, N.Y. RULES OF PROF'L CONDUCT R. 8.4(g) says that a lawyer or law firm shall not

unlawfully discriminate in the practice of law, including in hiring, promoting or otherwise

determining conditions of employment on the basis of age, race, creed, color, national origin, sex,

disability, marital status or sexual orientation. Where there is a tribunal with jurisdiction to hear a

complaint, if timely brought, other than a Departmental Disciplinary Committee, a complaint based

on unlawful discrimination shall be brought before such tribunal in the first instance. A certified copy

of a determination by such a tribunal, which has become final and enforceable and as to which the

right to judicial or appellate review has been exhausted, finding that the lawyer has engaged in an

unlawful discriminatory practice shall constitute prima facie evidence of professional misconduct in a

disciplinary proceeding.

The exhaustion requirement makes some sense because anti-discrimination agencies have experience in

adjudicating claims of employment discrimination. One problem with the requirement, however, is that a

lawyer or other law firm employee who has been the target of unlawful discrimination may not wish to bring a

formal complaint before a state or federal agency. Doing so demands more time and can lead to public

disclosure of the complaint, which the employee may want to avoid. Also, the employee may not have suffered

significant damages. But if she does not exhaust an administrative remedy, she cannot file a disciplinary

complaint. A more formidable problem with the New York rule is that it has no application to biased or harassing

conduct outside the employment relationship. It is limited to unlawful discrimination. It does not apply, for

example, if a lawyer makes derogatory comments about an opposing lawyer or client or about a witness.

57. Wisconsin, Minnesota, Iowa, and Maryland. Rules in these states are cited supra note 11.
58. See supra note 12.
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It is worth looking at the rules in two states-one rule from the middle of the
pack and one of the broadest-to get a sense of the discrepancy of coverage.
Indiana's rule is among the broadest. It provides: "It is professional misconduct
for a lawyer to . . . engage in conduct, in a professional capacity, manifesting, by

words or conduct, bias or prejudice based upon race, gender, religion, national
origin, disability, sexual orientation, age, socioeconomic status, or similar
factors."5 9 This rule is not limited to matters before a tribunal. The phrase "in a
professional capacity" is broader than "in the representation of a client" because
it reaches conduct that occurs within a law firm or at a professional event. There
is no mens rea requirement. On the other hand, the word "harassment" does not
appear. While the list of protected groups is shorter than the list in Model Rule
8.4(g), the rule adds "or similar factors."

Contrast Maryland Rule 8.4(e), which is more representative and narrower. It
says it is professional misconduct for a lawyer to

knowingly manifest by words or conduct when acting in a professional
capacity bias or prejudice based upon race, sex, religion, national origin,
disability, age, sexual orientation or socioeconomic status when such action is
prejudicial to the administration of justice, provided, however, that legitimate
advocacy is not a violation of this paragraph.6 0

This rule has a mens rea requirement ("knowingly"). Its nexus requirement
("when acting in a professional capacity") is broader than "in the representation
of a client," but perhaps not as broad as the nexus in Model Rule 8.4(g) ("in
conduct related to the practice of law"). "When representing a client" will not
encompass biased behavior towards law office colleagues and subordinates, but
"when acting in a professional capacity" might. The word "harass" or variants do
not appear. The list of protected categories is shorter than in Model Rule 8.4(g).
And most limiting, Maryland's rule applies only "when such action is prejudicial
to the administration of justice."

III. LESSONS FROM THE CODE OF JUDICIAL CONDUCT

In the same decade that the ABA was unable to add an anti-bias rule to its
Model Rules, a different story was unfolding in the rules for judges. When the
House of Delegates was asked in 2016 to approve Rule 8.4(g), it had at hand a
twenty-six-year-old precedent in its Code of Judicial Conduct. When adopted in
1990, Rule 2.3 of that Code not only imposed on judges a duty to refrain from
manifesting bias or prejudice toward certain groups, it also said that judges had to

59. IND. RULES OF PROF'L CONDUCT R. 8.4(g).
60. MD. RULES OF PROF'L CONDUCT R. 8.4(e).
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require the same of lawyers.1 In 2007, an amendment to the Code expanded this
duty. It added the words "or engaging in harassment" to describe the prohibited
conduct. And it added the following to the list of protected attributes: "gender,"
"ethnicity," "marital status," and "political affiliation." As approved in 2007,
section 2.3 of the Code now provides in relevant part:

(B) A judge shall not, in the performance of judicial duties, by words or
conduct manifest bias or prejudice, or engage in harassment, including but not
limited to bias, prejudice, or harassment based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, marital status,
socioeconomic status, or political affiliation, and shall not permit court staff,
court officials, or others subject to the judge's direction and control to do so.

(C) A judge shall require lawyers in proceedings before the court to refrain
from manifesting bias or prejudice, or engaging in harassment, based upon
attributes including but not limited to race, sex, gender, religion, national
origin, ethnicity, disability, age, sexual orientation, marital status, socioeco-
nomic status, or political affiliation, against parties, witnesses, lawyers, or
others.

(D) The restrictions of paragraphs (B) and (C) do not preclude judges or
lawyers from making legitimate reference to the listed factors, or similar
factors, when they are relevant to an issue in a proceeding.6 2

Section 2.3 has no state of mind requirement. This makes sense in the context
of a judicial conduct code. Eliminating harassment and the expression of bias and
prejudice in matters before the court should not depend on whether the biased or
harassing conduct was knowing or only ill informed. The expression of bias and
harassment can harm the courts even if a lawyer is well meaning but clueless.

There is little difference between the conduct that the 1990 Code of Judicial
Conduct said a judge "shall require" of lawyers and the conduct that proposed
amendments to the Model Rules in the ensuing decade would have required of
lawyers. So why did the amendments fail? One possible explanation is the fact
that a judicial conduct code provision is not a disciplinary rule. If the same
prohibition were added to the Model Rules, the threat to lawyers would expand
exponentially. If a lawyer exhibits biased or harassing conduct in court, the judge
will tell her or him to cease and that would ordinarily be the end of it. 6 3 Not so for
a rule in the Model Rules, where a violation can lead to discipline. It could also be
that judges saw themselves as the primary constituency for the Code of Judicial

61. See STEPHEN GILLERS ET AL., REGULATION OF LAWYERS: STATUTES AND STANDARDS 650 (2017). The first

ABA code for judges was adopted in 1924. It was replaced by successor codes in 1972, 1990, and 2007. Id. at

649-52.
62. Id. at 667-68.

63. Of course, the judge could also choose to refer the lawyer for discipline, or might even impose a sanction

herself. Whether the state disciplinary authority would pursue such a reference would turn in part on what the

lawyer did and what anti-bias rule, if any, the state professional conduct code contained.
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Conduct, were consequently more engaged in its development than they were in
the Model Rules, and wanted an anti-bias provision in it while lawyers did not
want one in the Rules. But these explanations are just conjectures. No exploration
of the dichotomy appears in debates over the proposed Model Rules amendments.
It is as though the two documents-the Model Rules and the Code of Judicial
Conduct-had been spawned in parallel universes, hermetically sealed from each
other.

IV. 2015-2016: THE ABA ETHICS COMMITTEE'S THREE DRAFTS AND

REVISED RESOLUTION

The Ethics Committee released draft rules and comments in July 2015,
December 2015, and April 2016. The December 2015 draft was the subject of a
transcribed public hearing at the ABA's Midyear Meeting the following February.
The April draft became the committee's May 2016 Formal Resolution to the
House of Delegates for consideration at the forthcoming August Annual Meeting.
It was then revised as the vote got closer so the House was eventually asked to
vote on a document entitled Revised Resolution.6 4 The drafting history is
instructive. Issues that arose in debates within the ABA are likely to recur in the
states.

The July 2015 draft said it was professional misconduct to "knowingly harass
or discriminate against persons" based on a list of eleven attributes. (The list has
not changed.)6 5 It offered two alternatives to describe the nexus required between
the conduct and the lawyer's work. The conduct must have occurred either while

64. The Revised Resolution, all earlier drafts, accompanying reports, public comments, and the transcribed

testimony in February 2016 can be found on the ABA's website. AM. BAR Ass'N, MODEL RULES OF PROF'L
CONDUCT R. 8.4 (Nov. 29, 2016), http://www.americanbar.org/groups/professional-responsibility/committees

commissions/ethicsandprofessionalresponsibility/modruleprofconduct8_4.html [http://perma.cc/7AUL-64JC].

65. Here is the text of the July draft and comment:

It is professional misconduct for a lawyer to ... (g) knowingly harass or discriminate against

persons, on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation,

gender identity, marital status or socioeconomic status, while engaged [in conduct related to] [in] the

practice of law.

Comment [3]. Conduct that violates paragraph (g) undermines confidence in the legal profession

and our legal system and is contrary to the fundamental principle that all people are created equal. A

lawyer may not engage in such conduct through the acts of another. See Rule 8.4(a). Legitimate

advocacy respecting any of these factors when they are at issue in a representation does not violate

paragraph (g). It is not a violation of paragraph (g) for lawyers to limit their practices to clients from

underserved populations as defined by any of these factors, or for lawyers to decline to represent

clients who cannot pay for their services. A trial judge's finding that preemptory challenges were

exercised on a discriminatory basis does not alone establish a violation of paragraph (g). Paragraph

(g) incorporates by reference relevant holdings by applicable courts and administrative agencies.

MODEL RULES R. 8.4 Amendment (AM. BAR Ass'N, Discussion Draft, July 2015), http://www.americanbar.org/

contentdam/abaadministrative/professional-responsibility/draft_07082015.authcheckdam.pdf [http://perma.

cc/P66X-34EE].
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the lawyer was "engaged in the practice of law" or while the lawyer was
"engaged in conduct related to the practice of law." The former language could be
read to limit the rule to a lawyer's words or conduct while representing a
client-i.e., while practicing law. The latter language can encompass conduct
unrelated to work for clients but related to law practice, most notably behavior
within a law office.

Five months later, in the December 2015 draft, the word "knowingly"
continued to modify "discriminate," but it no longer modified "harass." And the
nexus option became "conduct related to the practice of law." 6 6

The May 2016 Resolution reflected additional changes and was itself amended
before submission of the Revised Resolution to the House. Changes between the
May Resolution and the Revised Resolution are shown below. Additions are in
italics, deletions are bracketed.

It is professional misconduct for a lawyer to ... (g) engage in conduct that the
lawyer knows or reasonably should know is harassment or discrimination
[harass or discriminate] on the basis of race, sex, religion, national origin,
ethnicity, disability, age, sexual orientation, gender identity, marital status or
socioeconomic status in conduct related to the practice of law. This [Rule]
paragraph does not limit the ability of a lawyer to accept, decline or withdraw
from a representation in accordance with Rule 1.16. This paragraph does not
preclude legitimate advice or advocacy consistent with these Rules.6 7

66. The December 2015 draft rule and comment provide:

It is professional misconduct for a lawyer to ... (g) in conduct related to the practice of law, harass

or knowingly discriminate against persons on the basis of race, sex, religion, national origin, ethnicity,

disability, age, sexual orientation, gender identity, marital status or socioeconomic status.

Comment [3]. Paragraph (g) applies to conduct related to a lawyer's practice of law, including the

operation and management of a law firm or law practice. It does not apply to conduct unrelated to the

practice of law or conduct protected by the First Amendment. Harassment or discrimination that

violates paragraph (g) undermines confidence in the legal profession and our legal system. Paragraph

(g) does not prohibit lawyers from referring to any particular status or group when such references are

material and relevant to factual or legal issues or arguments in a representation. Although lawyers

should be mindful of their professional obligations under Rule 6.1 to provide legal services to those

unable to pay, as well as the obligations attendant to accepting a court appointment under Rule 6.2, a

lawyer is usually not required to represent any specific person or entity. Paragraph (g) does not alter

the circumstances stated in Rule 1.16 under which a lawyer is required or permitted to withdraw from

or decline to accept a representation.

MODEL RULES R. 8.4 (AM. BAR Ass'N, Discussion Draft, Dec. 2015), http://www.americanbar.org/contentdam/

aba/administrative/professional-responsibility/rule_8 4_amendments_12_22_2015.authcheckdam.pdf[https://

perma.cc/ND5U-SZWZ].

67. See 2016 REVISED RESOLUTION, supra note 1. The comments were also amended. Id. Additions are

italicized, deletions are bracketed:

[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermines confidence

in the legal profession and the legal system. Such discrimination includes harmful verbal or physical

conduct that manifests bias or prejudice towards others [because of their membership or perceived

membership in one or more of the groups listed in paragraph (g)]. Harassment includes sexual
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The most consequential change in the Revised Resolution is the addition of a
state of mind requirement-i.e., "knows or reasonably should know" for both
discrimination and harassment. The addition eliminated the possibility of a strict
liability construction whereby a lawyer might be disciplined even though he did
not know and could not reasonably know that his words or conduct constituted
harassment or discrimination. Some other rules in the Model Rules have the same
state of mind requirement.68 Yet other rules require "knowledge" in fact. 6 9 And
still other rules have no state of mind requirement at all, including most conflict
rules. o

Many organizations, individuals, and ABA entities commented on the
December 2015 draft.71 Among them were the Standing Committee on Profes-
sional Discipline, the Section of Litigation, the Commission on Sexual Orienta-
tion and Gender Identity, the Commission on Disability Rights, the Section of

harassment and derogatory or demeaning verbal or physical conduct [towards a person who is, or is

perceived to be, a member of one of the groups]. Sexual harassment includes unwelcome sexual

advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual

nature. The substantive law of antidiscrimination and anti-harassment statutes and case law may

guide application of paragraph (g).

[4] Conduct related to the practice of law includes representing clients; interacting with witnesses,

coworkers, court personnel, lawyers and others while engaged in the practice of law; operating or

managing a law firm or law practice; and participating in bar association, business or social activities

in connection with the practice of law. [Paragraph (g) does not prohibit conduct undertaken to

promote diversity.] Lawyers may engage in conduct undertaken to promote diversity and inclusion

without violating this Rule by, for example, implementing initiatives aimed at recruiting, hiring,

retaining and advancing diverse employees or sponsoring diverse law student organizations.

[5] [Paragraph (g) does not prohibit legitimate advocacy that is material and relevant to factual or

legal issues or arguments in a representation.] A trial judge's finding that peremptory challenges were

exercised on a discriminatory basis does not alone establish a violation of paragraph (g). A lawyer

does not violate paragraph (g) by limiting the scope or subject matter of the lawyer's practice or by

limiting the lawyer's practice to members of underserved populations in accordance with these Rules

and other law. A lawyer may charge and collect reasonable fees and expenses for a representation.

Rule 1.5(a). Lawyers also should be mindful of their professional obligations under Rule 6.1 to

provide legal services to those who are unable to pay, and their obligation under Rule 6.2 not to avoid

appointments from a tribunal except for good cause. See Rule 6.2(a), (b) and (c). A lawyer's

representation of a client does not constitute an endorsement by the lawyer of the client's views or

activities. See Rule 1.2(b).

68. See, e.g., MODEL RULES R. 3.6(a) ("Trial Publicity"); MODEL RULES R. 4.3 ("Dealing with Unrepresented

Person"); MODEL RULES R. 4.4(b) ("Respect for the Rights of Third Persons"). "Knowingly," "known," and

"knows" are defined in MODEL RULES R. 1.0(f). "Reasonably should know" is defined in MODEL RULES R. 1.0(j).

69. See, e.g., MODEL RULES R. 1.10(a) ("Imputation of Conflicts of Interest: General Rule"); MODEL RULES

R. 1.13(b) ("Organization as Client"); MODEL RULES R. 3.3(a) ("Candor Toward the Tribunal); MODEL RULES R.

4.2 ("Communication with Persons Represented by Counsel").

70. See, e.g., MODEL RULES R. 1.7 ("Conflict of Interest: Current Client"); MODEL RULES R. 1.9(a) ("Duties

to a Former Client").

71. All comments are posted at Standing Comm. on Ethics & Prof'l Responsibility, Am. Bar Ass'n,

Comments to Model Rule ofProf'l Conduct 8.4, http://www.americanbar.org/groups/professional-responsibility/

committeescommissions/ethicsandprofessionalresponsibility/modruleprofconduct8 4/mr_8_4_comments.

html [https://perma.cc/89AM-H7GB] (last visited Feb. 13, 2016).
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Labor and Employment Law, the Commission on Women in the Profession, and
the Business Law Section. In addition, and perhaps unexpectedly, 272 individuals
submitted nearly identical brief comments, which implies a coordinated cam-
paign. These comments all raised religious objections. Some comments sup-
ported a submission from the Christian Legal Society, where the dominant
argument against the proposal cited the First Amendment and religious free-
dom.7 2 In addition, fifty-two ABA members joined in a single memorandum
containing detailed legal arguments opposing the December 2015 draft.73

Another 136 individuals submitted statements agreeing with that memorandum.
Sixty-three other comments offered a variety of reactions to the draft, nearly all in
substantial opposition.

V. TEN ISSUES LIKELY TO ARISE IN DELIBERATIONS OVER

AN ANTI-BIAS RuLE

Here we come to ten policy issues that proponents of Rule 8.4(g) had to tackle
and that will confront any state court weighing whether to adopt the new ABA
rule (or how much of it to adopt).

A. PREJUDICIAL TO THE ADMINISTRATION OF JUSTICE

Should the rule be limited to conduct that is prejudicial to the administration of
justice? Most states with either a rule or a comment now adopt this limit because
former comment [3] to Rule 8.4 did so. I argued above that former comment [3]
was redundant whatever the meaning of "prejudicial to the administration of
justice." It is also inadequate if the term is limited to work lawyers do before
tribunals.74

B. WHAT IS HARASSMENT?

Rule 8.4(g) prohibits both harassment and discrimination. Several comments
argued that the term "harassment" failed to give fair notice of the forbidden
conduct and might even be unconstitutionally vague.5 The argument that a word

72. See infra text accompanying notes 119-22.

73. See infra notes 91-98.

74. See supra text accompanying notes 48-50 and infra text accompanying notes 88-90.
75. The Standing Committee on Discipline commented:

The terms "harass" and "discriminate," absent further definition, are similarly vague, and, as urged

in [our earlier] letter, should be defined for purposes of their use in what is intended to be an

enforceable disciplinary rule. The Discipline Committee concluded that the failure to define what is

meant by these terms for disciplinary purposes in proposed Model Rule 8.4(g) and its Comment does

not serve lawyers, disciplinary counsel, respondents' counsel or the courts well.

These terms cover a wide range of conduct, not all of which is unlawful, and the lack of clarity as to

the scope of covered conduct risks misinterpretation and misapplication of the proposed Rule. The

214 [Vol. 30:195
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is vague has to be evaluated in the context of the sentence in which the word
appears.7 Rule 8.4(g) forbids lawyers to "engage in conduct that the lawyer
knows or reasonably should know is harassment ... on the basis of' the listed
attributes. A discipline committee would have to prove the particular conduct and
that the conduct occurred because of the target's membership in the protected
group. Still, the question remains: What conduct is harassing? The comment to
Rule 8.4(g) is helpful. As relevant here, it says:

Harassment includes sexual harassment and derogatory or demeaning verbal or
physical conduct towards a person. Sexual harassment includes unwelcome

Discipline Committee queries whether the Ethics Committee intends the term "harass" to include

what may be regarded as bullying or even persistent, annoying conduct by a lawyer? For example,

would a lawyer's actions to collect a client's or the lawyer's debt against a socioeconomically

disadvantaged person potentially subject the lawyer to discipline under the proposed Rule? Similarly

vague is the term "discriminate."

Letter fromArnold R. Rosenfeld, Chair, Am. Bar Ass'n Standing Comm. on Prof'l Discipline, to Myles V. Lynk,

Chair, Am. Bar Ass'n Standing Comm. on Ethics & Prof'l Responsibility, at 4 (Mar. 10, 2016) (citations

omitted), http://www.americanbar.org/contentdam/abaladministrative/professional-responsibility/abamodel

rule%208_4_comments/20160310%2ORosenfeld-Lynk%20SCPD%2OProposed%20MRPC%208-4%20g%20C

omments%20FINAL%2oProtected.authcheckdam.pdf [https://perma.cclYC6M-QQNG]. Although this letter

addresses the December 2015 draft, the word "harassment" appears in the rule as adopted. However, the

comment now explains that "harassment includes sexual harassment and derogatory or demeaning verbal or

physical conduct towards a person." The answer to the question in the penultimate sentence of the Standing

Committee's comment is that it would not constitute harassment. The lawyer is seeking to collect a debt owed

her client from a debtor who may happen to have no or little income. She is not seeking to collect the debt

because of the debtor's socioeconomic status any more than a lawyer who seeks to collect a debt from a single

woman is harassing her because of her marital status or sex.

76. Howell v. State Bar of Tex., 843 F.2d 205, 208 (5th Cir. 1988) (citations omitted), rejected the argument

that the phrase "prejudicial to the administration of justice" is unconstitutionally vague. The court wrote:

The traditional test for vagueness in regulatory prohibitions is whether "they are set out in terms

that the ordinary person exercising ordinary common sense can sufficiently understand and comply

with, without sacrifice to the public interest." The particular context in which a regulation is

promulgated therefore is all important. The regulation at issue herein applies only to lawyers, who are

professionals and have the benefit of guidance provided by case law, court rules and the "lore of the

profession."

Assuming for the argument that [the rule] might be considered vague in some hypothetical,

peripheral application, this does not ... warrant throwing the baby out with the bathwater. To

invalidate the regulation in toto, as appellant would have us do, we would have to hold that it is

impermissibly vague in all of its applications.

Id. at 208 (citations omitted). Especially noteworthy is that the court, in describing the "context" for the

vagueness analysis, cited the identity of the persons to whom the rule was directed-lawyers, who "have the

benefit" of access to legal authority. Similarly, the Texas Supreme Court held that a rule that prohibited

comments to a former juror that "are calculated merely to harass" the juror was not unconstitutionally vague

once the court

[i]nterpret[ed] the word "calculated" in this context as meaning that a lawyer must not make a

communication which an ordinary reasonable lawyer would foresee is likely to harass ... an ordinary

juror. This construction of "calculated" measures both the lawyer's speech and the juror's reaction by

an objective reasonableness standard.

Comm'n for Lawyer Discipline v. Benton, 980 S.W.2d 425, 439 (Tex. 1998).
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sexual advances, requests for sexual favor, and other unwelcome sexual
advances. The substantive law of ... anti-harassment statutes and case law
may guide application of paragraph (g).7 7

Precise drafting could have fixed the boundaries of the comment's definition

by substituting "is" for "includes." "Includes" makes the described conduct

illustrative (what else is included?), not exclusive. The Code of Judicial Conduct

uses "is" in part of the comment to Rule 2.3.
The claim that "harassment" is unfairly vague, perhaps fatally so, ignores

some powerful contrary arguments. First, the Model Rules have since 2002

prohibited a "communication" with jurors or prospective jurors after discharge of

the jury if the communication "involves ... duress or harassment. "7 Second,

courts have sanctioned lawyers for conduct that would meet the definition of

harassment under Rule 8.4(g) while relying on even more general language,

language that offers even less notice of the forbidden conduct.so If notice is the

goal, the proposed rule is a great improvement. Second, other provisions in

the Model Rules use words far more imprecise than "harassment" as defined in

the comment to Rule 8.4(g). Examples include "significant risk," "significantly

harmful," "substantial likelihood," "embarrass [ing]," "substantial purpose," and

77. MODEL RULES R. 8.4(g) cmt. 3.
78. MODEL CODE OF JUDICIAL CONDUCT R. 2.3 cmt. 3 (AM. BAR Ass'N 2010) [hereinafter MODEL JUDICIAL

CODE].

79. STEPHEN GILLERS & Roy D. SIMON, REGULATION OF LAWYERS: STATUTES AND STANDARDS 257-59 (2003).
80. At a New York deposition, a male lawyer called the opposing female lawyer a "bitch," described her with

anatomical references ("c " and "a "), and told her to "go home and have babies." In re Schiff, No. HP

22/92 (Departmental Disc. Comm. N.Y. Sup. Ct. Feb. 2, 1993). The court imposed a public censure citing a New

York rule (now N.Y. RULES R. 8.4(h)), In re Schiff, 599 N.Y.S.2d 242, 294 (Sup. Ct. 1993), that makes it

misconduct for a lawyer to engage in "conduct that adversely reflects on the lawyer's fitness as a lawyer." N.Y.

RULES R. 8.4(h). An edited version of the disciplinary committee's findings is reprinted in STEPHEN GILLERS,
REGULATION OF LAWYERS: PROBLEMS OF LAW AND ETHICS 533-36 (10th ed. 2015).

The "adversely reflects" rule offers much less guidance on the forbidden conduct than does Rule 8.4(g). It has

been upheld against a constitutional challenge. In In re Holley, 729 N.Y.S.2d 128, 132 (App. Div. 2001), the

respondent challenged the use of this standard to censure him for conduct that had not theretofore been a basis

for discipline. The court rejected the challenge, citing the New York Court of Appeals' decision in In re

Holtzman, 577 N.E.2d 30 (1991):

[In Holtzman], the Court of Appeals, referring to the same disciplinary rule at issue herein, noted

that "broad standards governing professional conduct are permissible and indeed often necessary"

where it is almost impossible to enumerate every offense for which an attorney ought to be removed

or disciplined. Thus, the Court in Holtzman found that "the guiding principle must be whether a

reasonable attorney, familiar with the Code and its ethical strictures, would have notice of what

conduct is proscribed". Contrary to respondent's assertion, this Court did not set a new standard of

care. Rather, respondent's conduct violated the every-day, ordinary standard of care. Indeed, a

reasonable attorney would have been on notice that revealing sensitive information about client

matters to reporters could be held to reflect adversely on his or her fitness as a lawyer. The fact that

this case is one of first impression does not mean that no discipline should be imposed.

Holley, 729 N.YS.2d at 132.
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"reasonable possibility.""' The words "reasonably" or "unreasonable" or varia-
tions of them appear dozens of times in the Model Rules.8 2 Last, a rule is not
struck simply because it is possible to conceive of situations where the language
of the rule fails to give fair notice of its application. That test, as the Fifth Circuit
wrote in rejecting a vagueness challenge to "prejudicial to the administration of
justice," would throw "the baby out with the bath water."8 3

C. WHAT IS DISCRIMINATION?

Rule 8.4(g) makes it unethical to "engage in conduct that the lawyer knows or
reasonably should know is . . . discrimination." The comment tells us that "[s]uch
discrimination includes harmful verbal or physical conduct that manifests bias or
prejudice towards others." Again the word "includes" appears in the comment's
definition, so while a definition is welcome, the one offered here, like the one for
"harassment," is open-ended. Does "discrimination" encompass other conduct?
If so, what? Substituting "is" for "includes" could have eliminated that
uncertainty. Uncertainty, of course, is what invites an argument that the rule does
not give fair notice. Furthermore, if the comment's definition is intended to be
exclusive, rather than illustrative, there is the curious decision not to put the
definition in the rule itself and omit the word "discrimination."8 4

D. A MENS REA REQUIREMENT

The May 2016 Resolution had no mens rea requirement. The rule it contained,
which might be read as an absolute liability rule, said that a lawyer may not
"harass or discriminate" based on the listed attributes. The lack of a mens rea
requirement would likely draw opposition. Discipline punishes. It has been called
quasi-criminal. 85

The Ethics Committee apparently decided that it could achieve its goals-and
increase the chance of passage-by restoring a mens rea requirement to its
proposal, and it did so in the Revised Resolution. Its Report explains that the
requirement provides "a safeguard for lawyers against overaggressive prosecu-
tions for conduct they could not have known was harassment or discrimination,

81. See, respectively, MODEL RULES R. 1.7(a)(2) ("Conflicts of Interest: Current Clients"); MODEL RULES R.

1.18(c) ("Duties to Prospective Client"); id.; MODEL RULES R. 4.4(a) ("Respect for Rights of Third Persons");

id.; MODEL RULES R. 4.3 ("Dealing with Unrepresented Person").

82. See, e.g., MODEL RULES R. 1.3 ("Diligence"); MODEL RULES R. 1.4(a)(2)-(3) ("Communication");

MODEL RULES R. 1.5(a) ("Fees"); MODEL RULES R. 1.13(b) ("Organization as Client"); MODEL RULES R.

3.3(a)(3) ("Candor Toward the Tribunal"); see also infra Part VII.

83. Howell v. State Bar of Tex., 843 F.2d 205, 208 (5th Cir. 1988).
84. Former comment [3] to Rule 8.4 uses the phrase "manifests ... bias or prejudice," as does the Model

Code of Judicial Conduct. 2016 REVISED RESOLUTION, supra note 1; MODEL JUDICIAL CODE R. 2.3(C). Carrying

it into the text of Rule 8.4(g) would have been consistent.

85. See In re Ruffalo, 390 U.S. 544, 551 (1968).
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as well as a safeguard against evasive defenses of conduct that any reasonable
lawyer would have known is harassment or discrimination." 6 This seems right as
a matter of policy and certainly as a way to garner support-or at least to avoid
opposition. So the rule as submitted and passed requires that a lawyer "knows or
reasonably should know" that her or his words or acts amount to discrimination
or harassment.

The word "discrimination" presents a special problem because there is a body
of law that forbids discrimination in employment and provides remedies, even if
there is no intent to discriminate, when an employment practice has a
discriminatory effect.8 7 That is all well and good, but should well-intentioned
criteria for hiring and promotion be a basis to discipline a lawyer because, as it
happens, the criteria turn out to have a discriminatory effect? Even if civil
liability is appropriate because someone or some group was harmed in fact,
discipline seems wrong.

One might argue that in fact disciplinary counsel would not bring charges
against a lawyer based on a discriminatory effect alone, absent an intent to
discriminate. That may be true, but both the "reasonably should know" test in the
rule itself and comment [3] to Rule 8.4(g) permit a contrary argument. The
comment says that the "substantive law of antidiscrimination ... statutes and
case law may guide application of paragraph (g)." Lawyers on a management
committee who adopt hiring, compensation, assignment, or promotion standards
that they reasonably should know would have a discriminatory effect, but in fact
did not know, could be said to have violated the rule.

If the "manifests bias or prejudice" language had been raised to the rule itself
and the word "discrimination" deleted, what would have been lost? Nothing. A
law partner who intentionally discriminated against an associate because she is,
for example, Latina, would thereby "manifest bias" and be subject to discipline.
If the rule is meant to reach intentional or knowing discrimination outside the
employment context, "manifests bias or prejudice" also suffices. If, on the other
hand, the goal is to include even unintentional discrimination as a basis for
professional discipline whenever a lawyer should have known (but does not
know and has not consciously avoided knowledge) that a facially neutral
employment policy will have a discriminatory effect, it runs into the criticism that
doing so misuses the disciplinary process and turns discipline committees into
shadow antidiscrimination agencies.

Does the mens rea requirement for harassment add anything? Or does the word
"harassment" necessarily imply one? Sometimes it does. It would not seem to
make sense, as a practical (real world) matter, to say that Bill harassed opposing

86. 2016 REVISED RESOLUTION, supra note 1, at 8.

87. See Griggs v. Duke Power Co., 401 U.S. 424, 429-30 (1971) (noting under Title VII, "practices,

procedures, or tests neutral on their face, and even neutral in terms of intent, cannot be maintained if they

operate to 'freeze' the status quo of prior discriminatory employment practices").
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lawyer Jill because of her sex when he called her a "bitch," but he did not and
could not know it. Or to say that Jill manifested bias toward opposing lawyer Bill
because of his sexual orientation when she called him a "fag," but she did not and
could not know it. In each instance the proof would have to show that whatever
Bill or Jill said was said "on the basis of' Jill's sex or Bill's sexual orientation.
Proving that basis would seem to require proving the very state of mind-this is
why Bill and Jill said what they said-that makes the harassment knowing.
Adding "should have known" to the rule has the salutary effect of encouraging
lawyers to learn what conduct is deemed harassing because ignorance will not be
a defense.

E. THE SCOPE OF THE RULE

An anti-bias rule must describe the required nexus between the lawyer's
conduct and his or her professional self. Former comment [3] to Rule 8.4 used the
phrase "in the course of representing a client."8 8 Because the comment was
identifying behavior that would be prejudicial to the administration of justice,
this limitation may appear superfluous. A lawyer in a position to act in a manner
that is prejudicial to the administration of justice is almost certainly going to be
representing a client. But not always. A lawyer appearing pro se may engage in
the conduct the comment forbids, but he or she is not "representing a client" and
would not, literally, run afoul of the rule. The same could be said for a lawyer
who is a witness or a party in a matter. By contrast, the Code of Judicial Conduct
instructs judges to require lawyers "in proceedings before the court to refrain
from" certain conduct.89 This language is broader than the language in former
comment [3] because it will apply to lawyers acting pro se and to lawyers who are
parties or witnesses.

Rule 8.4(g) has an even broader reach. It forbids certain conduct when "related
to the practice of law." Not only would this language apply to client matters that
are not before a tribunal, such as negotiation or counseling, it would also apply to
a lawyer's words or conduct toward others in his or her law office and at
professional meetings or on bar committees. It would cover a lawyer who made
unwelcome sexual overtures to a subordinate lawyer or a legal assistant.90

88. Id. at 2.

89. MODEL JUDICIAL CODE R. 2.3(C).

90. The Ethics Committee explained in its Report to the House that the scope of the rule was broader than

conduct while representing a client:

The professional roles of lawyers include conduct that goes well beyond the representation of

clients before tribunals. Lawyers are also officers of the court, managers of their law practices and

public citizens having a special responsibility for the administration [of] justice. Lawyers routinely

engage in organized bar-related activities to promote access to the legal system and improvements in

the law. Lawyers engage in mentoring and social activities related to the practice of law. And, of

course, lawyers are licensed by ajurisdiction's highest court with the privilege of practicing law. The
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F MUST THERE BE PROOF OF HARM?

In one comment in opposition to the December 2015 draft of Rule 8.4(g),

fifty-two ABA members cited two Indiana cases that disciplined lawyers and

argued that

the amendments contemplated here have resulted in nothing less than the
creation of a pure speech code. After Indiana elevated Comment [3] into its
Rule 8.4, two Indiana attorneys were professionally disciplined under the new
Indiana Rule-one for "gratuitously" asking if someone was "gay" . . . and
another for applying a racially derogatory term to himself in a private telephone
communication between the offending attorney and another's secretary.9 1

By "pure speech code," the comment's authors seem to mean that no harm was

done. Instead, in this view, the lawyers were disciplined simply for what they

said. "In neither case," they wrote, "did the offending conduct occur within the

context of a legal proceeding, and in neither case was the offending conduct

shown to have had any prejudicial affect [sic] on the administration of justice. It

was deemed sufficient that the attorneys had simply used certain offensive

language."92

These are meant to be provocative examples. It is true that both events

occurred outside the "administration of justice" if that term is understood to mean

matters before a tribunal.93 So if the two cases are cited for the proposition that

biased or harassing comments should be allowed in all matters that are not before

a tribunal, the comment needed to defend that claim, which it did not. Indeed, it

would be a hard claim to defend. Why should identical biased words or conduct

be forbidden in litigation but allowed in all other work lawyers do?

Alternatively, the cases may be cited for the proposition that what the lawyers

said should not be subject to discipline, wherever it was said, because there was

no proof that it caused harm. A full consideration of that claim requires a richer

description of the two cases and consideration of what constitutes harm.

In In re Kelley,94 the parties stipulated to these facts:

ethics rules should make clear that the profession will not tolerate harassment and discrimination in

any conduct related to the practice of law.

2016 REVISED RESOLUTION, supra note 1, at 10 (footnote omitted).

91. Am. Bar Ass'n Standing Comm. on Ethics & Prof'l Responsibility, Joint Comment Regarding Pro-

posed Changes to ABA Model Rule of Professional Conduct 8.4, at 7 (Am. B. Ass'n Working Draft), http://

www.americanbar.org/contentdam/aba/administrative/professional-responsibility/aba.modelrule%208 4
comments/jointscomment 52_member.attys_1_19_16.authcheckdam.pdf [perma.cc/J4Z9-3CUS] (last visited

Mar. 10, 2017).

92. Id.

93. See supra text accompanying note 48.
94. 925 N.E.2d 1279, 1279 (Ind. 2010).

220 [Vol. 30:195



2017] GUIDE FOR STATE COURTS CONSIDERING MODEL RULE 8.4(G)

In June 2008, Respondent began receiving on her unlisted phone number
persistent pre-recorded messages from a company seeking a person by the
name of Respondent's husband. Respondent and her husband agreed that
Respondent would call the company at the toll-free number given in the
messages. Accordingly, Respondent called the number and spoke to a male
representative of the company, identifying her husband as her client. Noting
what she thought was a feminine-sounding voice, Respondent gratuitously
asked the company's representative if he was "gay" or "sweet." After the
company representative commented on the unprofessional nature of this
inquiry, the phone conversation ended abruptly.95

The parties agreed that the lawyer's conduct violated the Indiana rules. So we

do not have reasoning from the court on that question. However, the claim that

the lawyer was disciplined merely for "asking if someone was 'gay' mischarac-

terizes the facts. The question was not asked in a neutral way, like asking where

someone went to law school or if someone has children. Asking if someone is gay

need not exhibit bias or constitute harassment and often will not. Context matters.

Here, the respondent attorney was on the other side of a negotiation and the

question was posed in response to the sound of a voice on the telephone. The

question had nothing to do with the subject of the negotiation. It was not asked as

part of the "small talk" that may accompany any professional work. Whether or

not the question would affect the other party to the conversation, it could have

had no other purpose than to attempt to bring that party's irrelevant (but

presumed) sexual orientation into the negotiation for whatever strategic value the

lawyer asking the question might have thought it could have. Would the fifty-two

ABA members who cited these examples make the same argument if the question

had been "are you Jewish?" or "are you a Muslim?" or "are you a spick?" The

court's imposition of discipline reflects the view that simply asking such a legally

irrelevant question in this context harms the rule of law.

Consider the second of the two cited cases. In In re McCarthy,96 the court

found the following facts, which the fifty-two ABA members omit:

Respondent was an officer of a title company who gave legal advice to the
company and represented it in legal disputes. The title company became
involved in a dispute regarding a cloud on the title of property subject to a sale
agreement. At some point, the agent representing the seller directed his
secretary to send an email to Respondent demanding that he arrange a meeting
of all involved in the dispute. In response, Respondent sent an email to the
secretary stating:

I know you must do your bosses [sic] bidding at his direction, but I am here
to tell you that I am neither you [sic] or his nigger. You do not tell me what to

95. Id.
96. 938 N.E.2d 698, 698 (Ind. 2010).
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do. You ask. If you ever act like that again, it will be the last time I give any
thought to your existence and your boss will have to talk to me. Do we
understand each other?97

Characterizing these facts as nothing more than an example of a lawyer

"applying a racially derogatory term to himself in a private telephone communi-

cation98 between the offending attorney and another's secretary" seriously

distorts the case. The conversation was not "private." It pertained to a legal

dispute. The lawyer did not apply the word "nigger" to describe himself as an

African-American. We do not know his race. He used the word to invoke the

subordinate status of a racial group. For all he knew, he was communicating with

a person who was herself a member of that group.

Although the comment's two cases were inadequately described, they are

useful in addressing the question of harm. As the fifty-two ABA members argued,

a claim that Rule 8.4(g) creates a pure speech code will rely on the absence of a

requirement in the text of the rule that a lawyer's speech or conduct cause harm.

The rule prohibits "harassment or discrimination." A target of either may just

brush it off without even "psychic" harm. If biased or harassing words and

conduct cause no harm to a particular target, are we not punishing the speaker

simply because we are offended by his or her language? Can and should that

suffice? The question whether it can suffice necessarily implicates the First

Amendment, which I briefly address below.99 Here I want to explore the policy

question. Should we require proof of harm before biased or harassing words or

conduct can lead to discipline? And what do we mean by "harm?"

Comment [3] to Rule 8.4(g) does use the word "harmful" in defining

"discrimination." It tells us that "discrimination includes harmful verbal or

physical conduct that manifests bias or prejudice toward others." Definitions for

"harassment" and "sexual harassment," however, do not include the word

"harmful." Harassment does include "derogatory or demeaning verbal or

physical conduct," and "sexual harassment" includes "unwelcome sexual ad-

vances." Yet any such verbal or physical conduct or unwelcome advances may

not cause harm if harm is measured only by the effect on those they target. The

target may be unruffled. The need for proof of harm and what we mean by harm

may be the thorniest of the policy issues that confront efforts to draft an anti-bias

rule.

Cases have not required proof of an effect on the individual who is the target of

biased or harassing conduct. Rather, they talk about the harm to the legal

profession or the system or goals of justice. In Mullaney v. Aude, the court wrote:

97. Id.
98. The communication was not on the telephone but in an email. Id.

99. See infra Part VII.
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Mr. Harris's behavior with respect to Ms. Aude and her counsel at the
deposition was a crass attempt to gain an unfair advantage through the use of
demeaning language, a blatant example of "sexual [deposition] tactics." With
respect to the effect on the profession, we think Judge Waldron [in the lower
court] stated it well when he said:

These actions . . . have no place in our system of justice and when
attorneys engage in such actions they do not merely reflect on their own
lack of professionalism but they disgrace the entire legal profession and
the system of justice that provides a stage for such oppressive actors. 1oo

The court in Principe v. Assay Partners took the same position:

The fundamental concern raised is that discriminatory conduct on the part of an
attorney is inherently and palpably adverse to the goals of justice and the legal
profession. The principles involved are so basic that they are set forth in the
Preamble to the Code of Professional Responsibility as follows:

The continued existence of a free and democratic society depends upon
recognition of the concept that justice is based upon the rule of law
grounded in respect for the dignity of the individual .. .. Law so grounded
makes justice possible, for only through such law does the dignity of the
individual attain respect and protection....

While the conduct here falls under the heading of sexist, the same principle
applies to any professional discriminatory conduct involving any of the
variations to which human beings are subject, whether it be religion, sexual
orientation, physical condition, race, nationality or any other difference.01

There is good reason not to require proof that the words or conduct described

in Rule 8.4(g) harmed a targeted lawyer. That requirement would turn the inquiry

into a question about the fortitude (or lack thereof, the sensitivity) of the lawyer,

which in turn will discourage reporting. No lawyers will relish cross-examination

asking whether they were unable "to take it." Lay targets of that behavior may

also be reluctant. But this does not mean that harmfulness should be read out of

the rule. Rather, the question should be whether the words or comments harm the

justice system because they create the impression that the rule of law can be

distorted by name calling grounded in identity. Not all will. It is a matter of

degree. Calling a female lawyer "sweetheart" once toward the end of a difficult

daylong deposition, though inappropriate, poses less harm than referring to a

female lawyer with an anatomical term or ridiculing the accent of an opposing

100. 730 A.2d 759, 767 (Md. Ct. Spec. App. 1999).
101. 586 N.Y.S.2d 182, 185 (Sup. Ct. 1992); see also Cruz-Aponte v. Caribbean Petroleum Corp., 123 F

Supp. 3d 276, 280 (D.P.R. 2015) ("When an attorney engages in discriminatory behavior, it reflects not only on

the attorney's lack of professionalism, but also tarnishes the image of the entire legal profession and disgraces

our system of justice.").
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minority lawyer. That is to say, some comments will be mild enough that they
should not be seen as harmful. Correction can take the form of a gentle reminder.
Harmfulness does remain a consideration for evaluating whether the rule was
violated but it includes harm to the justice system, not necessarily personal harm
to the target.

Take an admittedly extreme example but one that is useful as a mind game. At
a bench trial, a lawyer refers to his opponent not by name but with a derogatory
ethnic or gender term ("the Jap," "the Kike," "the bimbo"). The opponent
truthfully says she doesn't like it but it does not at all affect her. The judge
truthfully says it will not at all affect him. So neither the opposing client nor the
lawyer will be harmed. But if tolerated the conduct will harm the public's
confidence in and the reputation of the justice system. The first lawyer should not
find a defense to an allegation of misconduct by citing the lack of harm to her
opponent or the opponent's client.

Examples of words or conduct that may reveal a bias as some see it but which
would not cause harm within the meaning of the rule are easy to imagine. Say a
lawyer refers to Native Americans as "Indians," or refers to Asians as
"Orientals," or uses the term "colored people" rather than "people of color," or
does not tell an off-color joke because "there are ladies present," or holds the door
open for a female lawyer and says "Ladies first." Do we want to discipline those
lawyers? Of course not.

Although the parallel is not exact, the Supreme Court has paid the same
attention to degree when a plaintiff brings a sexual harassment claim under Title
VII. In Faragher v. City of Boca Raton, the Court wrote:

[I]n order to be actionable under the statute, a sexually objectionable
environment must be both objectively and subjectively offensive, one that a
reasonable person would find hostile or abusive, and one that the victim in fact
did perceive to be so. We directed courts to determine whether an environment
is sufficiently hostile or abusive by looking at all the circumstances, including
the frequency of the discriminatory conduct; its severity; whether it is
physically threatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an employee's work performance. Most
recently, we explained that Title VII does not prohibit "genuine but innocuous
differences in the ways men and women routinely interact with members of the
same sex and of the opposite sex. A recurring point in these opinions is that
simple teasing, offhand comments, and isolated incidents (unless extremely
serious) will not amount to discriminatory changes in the terms and conditions
of employment. 102

102. 524 U.S. 775, 787-88 (1998) (citations and internal quotation marks omitted).
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G. FOUR OTHER ISSUES

There seem to be at least two ways to draft a rule with the aim of maximizing

support. First, strive not to make the rule broader than it needs to be to achieve its

objective. Second, add explicit qualifiers that describe circumstances in which

the rule will not apply. If we do the first task well, there should be no need for the

second. On the other hand, no matter how precise we try to be, language has its

limits. We may not be able to avoid some ambiguity at the margins. Garnering

support may require offering stakeholders assurance that the language will not be

interpreted to interfere with the discretion that other rules or the adversary system

grants them. So it is that Rule 8.4(g) and its comments specifically describe

conduct that their texts say the rule will not reach.

Peremptory challenge. Assume that a trial lawyer in picking a jury believes

that women, or young women, or young unmarried women, are likely to be less

sympathetic to his client than older married men. Perhaps he has hired a jury

consultant who gave that advice, or perhaps he reached his conclusion after

trying the case to a mock jury. Will he violate Rule 8.4(g) if he uses peremptory

challenges to remove jurors in these categories? Will he thereby discriminate (or

manifest bias) against one or more protected groups-defined by gender, age,

marital status, or even all three?

Seeming further to complicate this issue, using peremptory challenges to

remove jurors based on sex or race will violate the Equal Protection Clause.1 0 3 If

a lawyer's use of peremptory challenges against women or African-Americans is

challenged and the court concludes that the lawyer has not offered a non-

discriminatory reason for removing a woman or African-American, will that

finding also establish a violation of Rule 8.4(g)? Comment [5] says that it does

not "alone" do so, carrying over language from former comment [3]. A contrary

rule could discourage lawyers from using peremptory challenges lest the judge

conclude that their reasons were pretextual, a finding that could subject them to

discipline. A contrary rule could also discourage judges from finding a Batson

violation because they would know that a finding of pretext would also be a

finding that counsel had violated a disciplinary rule.

Freedom to reject and to withdraw from a matter Another issue that the Ethics

Committee addressed is whether the proposed rule would limit the present right

of a lawyer to decline to accept a matter or to withdraw from a matter. A lawyer

today may reject a matter because, for example, she dislikes the particular client

or because she finds his matter uninteresting or unprofitable. Perhaps she does not

want to publicly associate herself with a controversial argument or with the

client's side of it. A lawyer can today decline a matter for no reason she may wish

to state. How will Rule 8.4(g) change that?

103. Batson v. Kentucky, 476 U.S. 79, 89 (1986) (race); J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 146

(1994) (gender).
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The caption to Rule 1.16 is "Declining or Terminating Representation," but
nothing in its text addresses "declining" a representation, only termination.10 4

The rule's first comment does address declining a representation, but it says only
when lawyers must decline a representation, not when they may decline a matter
or must accept one. This is most likely because there was seen to be no reason to
say more. Absent court assignment,1 0 5 Rule 1.16 purports to give lawyers the
autonomy to turn away anyone they wish for any reason they wish.

Read by itself, Rule 8.4(g) would forbid declining to represent a client solely
because of her membership in a protected group. An estates lawyer could not
have a policy of refusing to probate the estate of a man because he is married to a
man or refusing to prepare the estate plan of a woman because she is married to a
woman. A lawyer who handled adoptions could not have a policy of refusing to
assist a single person in adopting a child. A business lawyer could not refuse to
represent Jewish or Muslim clients. And if these lawyers, after accepting a matter,
first learned of the client's same-sex marriage, single status, or religion, they
could not withdraw for that reason.10 6

We cannot read Rule 8.4(g) by itself because its text subordinates it to Rule
1.16 and so the threshold question is whether Rule 1.16 forbids discrimination in
the choice of a client because he or she is a member of any of the groups Rule
8.4(g) protects. On this question, we have precious little authority.1 0 7 I see no
need to investigate it further here except to address the arguments of those who
opposed Rule 8.4(g) as an infringement on religious liberty, which I do below."os

Legitimate advice or advocacy. Rule 8.4(g) says that "this paragraph does not
preclude legitimate advice or advocacy consistent with these Rules." Would
anyone have thought otherwise? If the advice or advocacy is indeed "legitimate,"

104. See MODEL RULES R. 1.16.

105. MODEL RULES R. 6.2 ("A lawyer shall not seek to avoid appointment by a tribunal ... except for good

cause.").

106. A decision to withdraw must also satisfy MODEL RULES R. 1.16, but a lawyer who objects to same-sex

marriages and then discovers that the man who has retained him to prepare a prenuptial agreement intends to

marry a man might cite MODEL RULES R. 1.16(b)(4), which permits a lawyer to withdraw from a matter when

"the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a

fundamental disagreement." The lawyer may cite his religion to explain his objection.

107. On a lawyer's authority to reject a client based on the client's identity, see generally Samuel Stonefield,

Lawyer Discrimination Against Clients: Outright Rejection-No; Limitations on Issues and Arguments-Yes,
20 W. NEw ENG. L. REv. 103 (1998). In In re Hale, 723 N.E.2d 206 (Ill. 1999) (mem.), the Supreme Court of

Illinois refused to review a decision of its Character and Fitness Committee to deny Matthew Hale admission to

the bar. The committee cited Hale's "open advocacy of racially obnoxious beliefs." Id. at 206 (Heiple, J.,

dissenting). It further found that the "'fundamental truths' of equality and nondiscrimination 'must be preferred

over the values found in the First Amendment' and that Hale was "'on a collision course with the Rules of

Professional Conduct."' Id. (Heiple, J., dissenting). Justice Heiple wrote that denial of Hale's application based

on a prediction of his behavior if admitted to the bar warranted court review.

108. See infra Part VI. Even if Rule 1.16 overrides Rule 8.4(g), a jurisdiction's public accommodation law

may forbid the same conduct. See infra text accompanying notes 111-17.
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and is not foreclosed by another rule,1 09 whether procedural or evidentiary, or a
court order, nothing in the language of Rule 8.4(g) can be read to forbid it. The
Litigation Section wished to leave nothing to doubt, perhaps because similar
language was in former comment [3] and because of concern that its absence
would be read to signal a change.110

Limiting a practice to members of underserved populations. Comment [5] to
Rule 8.4(g) says the rule is not violated if a lawyer limits her "practice to
members of underserved populations in accordance with these Rules and other
law." That should not be controversial. But what if the underserved population
happens predominantly to consist of members of one race or ethnicity or gender?
Still that should not be a problem so long as the limitation is framed in terms of
underrepresentation and not race or gender. A lawyer may open a storefront office
in a part of town whose population is overwhelmingly Latino, and her clients may
turn out to be solely Latino. But if her practice is not limited to Latino clients, if
she does not turn away a resident of the community because he is not Latino, the
rule is satisfied.

This brings us to the intriguing case of the matrimonial lawyer whose practice
was limited to the representation of women. Judith Nathanson declined to
represent a man, Joseph Stropnicky, in his matrimonial matter. Stropnicky
complained to the Massachusetts Commission Against Discrimination. The
Hearing Commissioner described the facts as follows:

1. Complainant, Joseph Stropnicky, is a white male residing in Beverly,
Massachusetts ....

3. During the summer of 1991, Complainant was in the process of executing
a divorce settlement agreement with his wife of eighteen years. He testified that
his role throughout his marriage was non-traditional. During the early years of
his eighteen-year marriage, Complainant worked to support himself and his
wife while she pursued a career in medicine. Once Complainant and his wife
had children, he stayed home serving as homemaker and caregiver for seven
years. After his second child's third birthday, he returned to school and acquired
a teaching degree in biology. At the time of their divorce, Complainant was
earning one-tenth of his wife's salary ....

5. On or about July 21, 1991 Complainant phoned Respondent's office
seeking to retain Attorney Nathanson to review his draft separation agreement.
Nathanson's secretary informed him that Nathanson did not represent men in

109. See, e.g., MODEL RULES R. 3.4 ("Fairness to Opposing Party and Counsel").

110. See Letter from Steven Weiss, Chair, Litig. Section, to Myles Lynk, Chair, Ethics Comm. (June 20,

2016), http://www.americanbar.org/contentdam/aba/administrative/professional-responsibility/aba-model

rule%208_4_comments/aba sectionwoflitigationscomment.authcheckdam.pdf [http://perma.cc/7BPU-8VKB]

("[I]t is also critical that the Rule (and not just a Comment) make clear that 'legitimate advocacy' and 'zealous

representation'-including in, but not limited to, jury selection-is not violative of the Rule."). The phrase "zealous

representation" was not included, but the Litigation Section supported the Revised Revolution on the floor of the House.
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divorce proceedings. Complainant insisted on speaking with Nathanson and
demanded that she return his call.

6. Nathanson returned Complainant's phone call and explained that she
would not review Complainant's separation agreement because she only
represented women in divorce proceedings. She maintained this position even
after Complainant explained that the circumstances surrounding his divorce
were those traditionally associated with women in divorce proceedings.1 

11

Nathanson defended her "women only" policy:

10. Nathanson testified that she represented only women in divorce cases, in
part, because she sought to devote her expertise to eliminating gender bias in
the court system. She stated that the issues that arise in representing wives
in divorce proceedings differ from those involved in representing husbands. By
example, she noted that wives' attorneys emphasize the value of homemaker
services and the limited future earning potential of homemakers re-entering the
work force, while husbands' attorneys tend to minimize these issues.112

The Hearing Commissioner rejected her defense and fined her $5000.113 The

decision was affirmed by the full Commission.1 1 4

The tribunal in Stropnicky v. Nathanson was a state anti-discrimination agency.

Nathanson's policy would also violate Rule 8.4(g). She will reject-and therefore

discriminate against-prospective male clients because of their sex. Comment

[5] might protect Nathanson if women in divorce are an "underserved"

population. Are they? Many wives lack counsel as experienced and skillful as

their wealthy husbands, but does that suffice? The comment does not map

perfectly onto the client population Nathanson excludes. There will be men in the

traditional female position, like Joseph Stropnicky. Nathanson's policy would

fare well if she limited her practice to the less moneyed spouse. Nathanson might

argue, however, that her policy comes close enough because in the overwhelming

majority of divorce cases, men are in an economically superior position.

Nathanson did not herself claim that women are an "underserved" population

in divorce. (Of course, Rule 8.4(g) and this language did not then exist.) She did

say that the aim of her policy was to "eliminat[e] gender bias in the court

system."1 5 She offered the example of how lawyers for men and women

differently weigh "the value of homemaker services."1 6 The comment does not,

however, protect that motive. Even if it did, representing Stropnicky would not

impede it. Stropnicky was the "homemaker" in the family.

111. Stropnicky v. Nathanson, 1997 Mass. Comm. Against Discrim. LEXIS 12, at *2-3 (1997).

112. Id. at *5.
113. See id. at *16-17.

114. See Stropnicky v. Nathanson, No. 91-BPA-0061, 1999 Mass. Comm. Discrim. LEXIS 33 (1999).

115. Stropnicky, 1997 Mass. Comm. Against Discrim. LEXIS 12, at *10.
116. See id.
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It is difficult to identify a realistic situation where limiting a practice to a truly
underserved population could violate Rule 8.4(g). Imagine a law office that
represented only tenants in housing court, homeowners facing foreclosure,
consumers battling collection agencies, and undocumented immigrants. Limiting
a practice to any of these clients or groups would not run afoul of the
anti-discrimination and anti-harassment language of Rule 8.4(g).

In any event, even if comment [5] would give a lawyer like Nathanson a
defense to discipline, that argument will not be available if other law forbids the
discriminatory treatment, as in Nathanson's case it did. An anti-discrimination
commission would not be bound by the professional conduct rules for lawyers.1 17

117. A lawyer in Nathanson's position could also argue that the commission, a legislative creation, could not

make rules for the conduct of lawyers, who are governed by their state courts. This argument sometimes

succeeds. See, e.g., Preston v. Stoops, 285 S.W.3d 606, 609 (Ark. 2008) (stating that "any action by the General

Assembly to control the practice of law would be a violation of the separation-of-powers doctrine"). In any

event, the argument does not appear to have been made in Nathanson's case.

I have identified ten issues that may confront a court weighing whether to adopt Rule 8.4(g) and its

comments. I could have added the prohibition of discrimination and harassment based on socioeconomic status.

This prohibition is also present in some state anti-bias rules. See, e.g., IND. RULES OF PROF'L CONDUCT R. 8.4(g).

Rule 2.3(C) of the Code of Judicial Conduct says that judges must require lawyers to refrain from bias,

prejudice, or harassment based on socioeconomic status. See supra text accompanying notes 61-62.

A comment to the Ethics Committee by Professor Eugene Volokh anticipated that inclusion of socioeconomic

status could be read unwisely to forbid certain employment practices:

[A] law firm should be free to prefer higher educated employees-both as lawyers and as

staffers-over less-educated ones. Indeed, it should be free to choose employees who went to high

"status" institutions, such as Ivy League schools. It should be free to contract with expert witnesses

and expert consultants who are especially well-educated or have had especially prestigious

employment.

Likewise, when choosing a prospective partner, a lawyer should be able to prefer someone who is

wealthier. Wealth might be a plausible (though imperfect) indicator of past professional success, and a

predictor of whether the partner would have the resources to weather economic hard times (and to

help the firm do the same). And firms might reasonably spend more effort courting wealthy

prospective clients and less effort pursuing middle-class ones.

Comment Letter from Eugene Volokh, Professor of Law, UCLA Sch. of Law, to Am. Bar. Ass'n Standing

Comm. on Ethics & Prof'l Responsibility, http://www.americanbar.org/content/dam/aba/administrative/

professional-responsibility/abamodel rule%208_4_comments/volokh_3_1_2016.authcheckdam.pdf [http://

perma.cc/YT5L-5TAN] (last visited Mar. 5, 2017). Hiring better educated lawyers or experts would certainly

not violate the rule. Some misguided law firm might have a policy of favoring rich lawyers but it is doubtful that

the policy would be discrimination within the meaning of the rule or be prosecuted as such unless the firm could

be shown to be using wealth as a pretext to exclude a protected group. In any event, Professor Volokh saw no

problem with socioeconomic status if confined to conduct prejudicial to the administration of justice. The Ethics

Committee so envisioned it:

Some commenters objected to retaining the term "socioeconomic status" in new paragraph (g).
This term is included in the current provision and also is in the Model Judicial Code. The term has not

been applied indiscriminately or irrationally in any jurisdiction which has adopted it. The Indiana

disciplinary case In re Campiti, 937 N.E.2d 340 (2009) provides guidance as to the meaning of the

term. In that matter, a lawyer was reprimanded for disparaging references he made at trial about a

litigant's socioeconomic status: the litigant was receiving free legal services. [The Ethics Committee]

concluded that the unintended consequences of removing this group would be more detrimental than

the consequences of keeping it in.
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VI. THE RELIGIOUS OBJECTIONS

No one who objected to Rule 8.4(g) for religious reasons spoke at the House of
Delegates before it adopted the Revised Resolution. No one speaking in support
of the resolution responded to the written submissions that opposed the rule for
religious reasons. Most of these submissions were brief and substantially the
same, implying coordination. Some of the concerns in the few substantive
memoranda opposing the rule, at least if unchanged, anticipated application of
the rule in situations in which the rule would not apply and which do not appear
to have emerged in any of the twenty-five jurisdictions that now have an anti-bias
rule, although, as stated, Rule 8.4(g) is substantially broader than any current
rule.118

The Christian Legal Society and the Office of General Counsel of the United
States Conference of Catholic Bishops submitted the most thorough comments
citing religious objections.119 While generally opposing the Revised Resolution,
they also offered specific suggestions for change. One suggestion was to make it
clear that the duty imposed by the rule was subordinate to the First Amend-
ment.12 0 This is a curious request. We do not add subordinating language to other
rules, like the advertising rule, where a defense to an accusation of violation
might plausibly cite the First Amendment. Any lawyer charged with violating

STANDING COMM. ON ETHICS & PROF'L RESPONSIBILITY, AM. BAR Ass'N, REPORTTO THE HOUSE OF DELEGATES *13

(2016).

118. The Conference of Catholic Bishops offered this hypothetical in support of language that would protect

"Tom's" advice. However, nothing in the rule could possibly be construed to make Tom's advice a basis for

discipline.

Tom is in-house counsel to a private hospital. The hospital asks him whether, in hiring an orderly to

serve female patients, it may lawfully consider the applicant's sex. Tom does not engage in

professional misconduct when he correctly advises the hospital that there is case law, likely applicable

in this case, allowing it to prefer a female applicant for female patients. Tom has a professional and

ethical duty to fully and correctly advise his client.

U.S. Conference of Catholic Bishops Office of General Counsel, Comments on Proposed Amendment to Model
Rule 8.4, at 5 (Mar. 10, 2016), http://www.americanbar.org/contentdam/aba/administrative/professional

responsibility/aba model rule%208 4_comments/moses_3_11_16.authcheckdam.pdf [http://perma.cc/8ZB6-

BQ8U] [hereinafter U.S. Conference of Catholic Bishops Comments].

119. Id.; Christian Legal Soc'y, Comments of the Christian Legal Society on Proposed Rule 8.4(g) and
Comment (3) (Mar. 10, 2016), http://www.americanbar.org/contentdam/aba/administrative/professional

responsibility/aba model rule%208 4_comments/nammo_3_10_16.authcheckdam.pdf [https://perma.cc/XJ2N-

HWL4].

120. The Christian Legal Society proposed this addition:

Add to the proposed rule explicit protection for lawyers' right to freedom of speech, assembly,

expressive association, and exercise of religion, by adding the following: "except when such conduct

is undertaken because of the lawyer's sincerely held religious beliefs, or is speech or conduct

protected by the First Amendment or other applicable federal or state laws."

Christian Legal Soc'y, supra note 119, at 14.
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Rule 8.4(g) remains free to argue that as applied to his or her conduct the rule is
unconstitutional. That is so whether or not the rule says, for example, "subject to
the First Amendment."

The Christian Legal Society also requested the addition of the following
language in comment [3]: "Consistent with longstanding principles behind the
Rules of Professional Conduct, declining representation based on religious,
moral, or ethical considerations is not proscribed by this rule." 21 This sentence
would permit lawyers to refuse to represent anyone within one of the protected
groups on any matter by citing one of these "considerations," although the
Society's particular concern appears to be the representation of gay men and
lesbians. 122 The Society's intention, if not its language, may be even narrower,
namely to permit lawyers to refuse a particular category of legal service to a
particular population of clients within one of the protected groups. So a lawyer
who would represent a gay man who wished to start a plumbing business could
decline to represent him in an effort to adopt a child or enter a surrogacy contract.

The submission of the Conference of Catholic Bishops likewise questions the
effect of the rule on a lawyer's freedom to decline to advocate for a particular
goal:

[N]o lawyer should be subject to a claim of professional misconduct because
he or she declines to represent someone on a particular matter. This would
include situations in which the lawyer has . . . a religious or moral objection to
the client's objective. For example, individual prosecutors do not run afoul of
the rules of professional responsibility if, for religious or moral reasons, they
decline to represent the government in death penalty sentencing proceedings.1 2 3

Refusal to seek a death sentence for moral or religious reasons is allowed under
Rule 8.4(g). That refusal is not based on the race, religion, sex, or any of the other
attributes the rule identifies. The example, however, may be meant to show that
we do tolerate religious or moral objections in other situations.

The Conference of Catholic Bishops then offers this more pertinent example:

Sharon prepares prenuptial agreements. She declines, however, to provide
such an agreement for her clients, Harry and Dennis, because she believes, on

121. Id. at 4.

122. For example, the Christian Legal Society's submission says:

Legitimate differences of opinion exist in our country concerning issues of sexual conduct.

Unsurprisingly, many attorneys' views regarding sexual conduct reflect their religious convictions. A
lawyer should not be compelled to undertake a representation that would require her to advocate

viewpoints or facilitate activities that violate her religious convictions. Neither should a lawyer be

compelled to undertake a representation that she considers to be immoral, unethical, or contrary to the

public interest.

Id. at 12.

123. U.S. Conference of Catholic Bishops Comments, supra note 118, at 6.
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moral and religious grounds, that marriage is the union of one man and one
woman. Serving as counsel in such a matter, Sharon believes, would be an
unacceptable form of moral cooperation. Her decision not to provide this
particular service to Harry and Dennis does not constitute professional
misconduct, and in fact Sharon may have a duty to decline given her personal
conflict of interest.

The proposed Model Rule should state that it is not professional misconduct
to represent or decline to represent someone in a particular matter, or to take or
decline to take a particular position in advocacy. 124

Rule 8.4(g) would indeed restrict lawyers like Sharon. Whether lawyers who

for religious reasons reject certain clients (or more likely certain work for certain

clients) will have a First Amendment defense to discipline is a question outside

the purview of this Article. But a photographer, a baker, a florist, and owners of a

wedding venue have all lost their freedom of religion arguments when charged

with discrimination for rejecting the custom of same-sex couples.1 2 5 A county

clerk lost her claim that she had a First Amendment right to refuse to issue

marriage licenses to same-sex couples. 126 So the prospect of a successful First

Amendment defense under the Free Exercise Clause for violating Rule 8.4(g)

may be remote. 127

124. Id.

125. See Craig v. Masterpiece Cakeshop, Inc., 370 P.3d 272 (Colo. App. 2015) (baker); Elane Photography,

L.L.C. v. Willock, 309 P.3d 53 (N.M. 2013) (photographer); Gifford v. McCarthy, 23 N.YS.3d 422 (App. Div.

3d Dep't 2016) (wedding venue); State v. Arlene's Flowers, Inc., 389 P.3d 543 (2017) (florist).

126. See Miller v. Davis, 123 F Supp. 3d 924 (E.D. Ky. 2015). Sharon might have a stronger argument than

the florist and the other businesses if Harry and Dennis wanted to retain her to represent them in adopting a

child. Then her work might be said directly to facilitate an event that she may find morally or religiously

repugnant. Sharon's work will all but achieve the adoption. (By contrast, Harry and Dennis do not need a

prenuptial agreement in order to marry.) True, it is the court order that effectuates the adoption as a legal matter,

but in a state whose laws permit it, that will often be pro forma.

Sharon may also cite Rule 1.16(b)(4). Although that rule does not mention religious belief as a basis to

"withdraw from" a representation, it does say that a lawyer may withdraw if "the client insists upon taking

action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement." MODEL

RULES R. 1.16(b)(4). That disagreement may spring from religious belief. Because the rule addresses

withdrawal, we must read "action" to refer to tactics or strategy within a matter that the lawyer has already

accepted. Yet we should also read the rule to recognize a lawyer's right to decline to accept a matter if she

considers the client's objective repugnant. Rule 8.4(g) says that it does "not limit the ability of a lawyer

to ... decline ... a representation in accordance with Rule 1.16." MODEL RULES R. 8.4(g). Declining is less

disruptive for the client than withdrawing. So if the second is allowed, so should be the first. Sharon might say

that she is not rejecting Harry and Dennis because of their sexual orientation-she would represent them in the

purchase of a home-but because she considers same-sex marriage "repugnant." That claim would also allow

Sharon to cite her "repugnan[ce]" to refuse to write a prenuptial agreement for two clients of different races or

religions or to assist a single woman in adopting a child. A claim of repugnance does not even require a religious

motive.

127. The federal Religious Freedom Restoration Act (RFRA) does not apply to the states, whose judiciaries

will decide whether to adopt and how to apply Rule 8.4(g). See City of Boerne v. Flores, 521 U.S. 507, 512

(1997). Some states have their own RFRAs. Elane Photography held that the New Mexico RFRA did not apply

to the facts before the court because by its terms the law only applied "to legal actions in which the government
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We should also ask whether, as a matter of law or policy, a lawyer's religious
objections are stronger because of the difference between attorney-client
relationships and those between a wedding photographer, baker, florist, or owner
of a wedding venue and their customers. A lawyer is a fiduciary. Important to the
attorney-client relationship is the client's trust and the lawyer's professional
devotion. Whether or not we think of the lawyer as a special purpose friend, as
Charles Fried has suggested we do,128 we recognize and may want to encourage
some degree of intimacy between a lawyer and her client. So we might ask if it
makes sense to require a lawyer, on pain of discipline, to represent a client when
that level of trust and intimacy may not be possible because of the lawyer's
religious opposition to the client's objective. What is gained? The answer would
have to be that there is a supervening value in having a system of laws where no
person can be denied representation by anyone licensed and competent to provide
it, and who does provide it to others, because of the person's membership in one
of the protected groups.

Of course, the lawyer has a remedy. If, for example, she does not want to
represent a same-sex couple, an unmarried couple, or a single man (marital status
being a protected category) wishing to adopt a child, she can exclude adoption
from the legal services she offers. That decision would not violate Rule 8.4(g)
even if her motive was to escape from a requirement that she represent single men
or same-sex or unmarried couples who wish to adopt. This may be a big price to
pay for one's faith, but it is available, just as the baker can avoid baking a custom
cake for a same-sex wedding by declining to bake custom cakes for any wedding.
A service provider is not discriminating against a particular customer or client in
declining a service if he does not offer that service to anyone.

Furthermore, nothing in the rule would prevent a lawyer from telling
prospective clients that he has a religious objection to adoption by same-sex,
single, or unmarried couples, but will represent them if they wish because
adoption is work he does and he is not allowed to discriminate against them based
on their sexual orientation or marital status. That information may cause them to
choose other counsel. Indeed, the lawyer can even offer to recommend other

was a party." The case was an appeal of a decision from the New Mexico Human Rights Commission and the

dispute was between two private parties. 309 P.3d at 76.

The federal RFRA prohibits the "[g]overnment [from] substantially burden[ing] a person's exercise of

religion even if the burden results from a rule of general applicability," unless the burden is the least restrictive

means of advancing a compelling government interest. Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751,

2767 (2014). If adopted, Rule 8.4(g) would be an obligation imposed by government and enforced by the state

courts through discipline. In a state with a RFRA that copies the federal language, the question before the court

would be whether the burden of complying with Rule 8.4(g) is "substantial" and, if so, whether the burden

furthers a compelling government interest and is the least restrictive way to do so.

128. See generally Charles Fried, The Lawyer as Friend: The Moral Foundations of the Lawyer-Client

Relation, 85 YALE L.J. 1060 (1976).
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lawyers who do not share his views.129

The daunting challenge that confronted the Conference of Catholic Bishops
and the Christian Legal Society-acknowledged by neither-was the need to
identify any limitation on a lawyer's decision to reject a client based on a covered
attribute for religious (or moral or ethical) reasons. The examples above posit
particular services for a same-sex couple, a single man, or an unmarried couple.
But the wording of proposals from the religious objectors would also permit a
lawyer to decline to represent interfaith or interracial couples, Jews, Muslims,
immigrants from the Middle East, or atheists on any matter. It would allow male
lawyers to refuse to represent women or single women. It will not work to
question the bona fides of the lawyer who cites a religious or similar motive for
declining this work. Do we really want to have a separate inquiry and a ruling on
whether a lawyer is sincere?

VII. THE SPEECH CLAUSE IN BRIEF

The goal of this Article has been to identify the drafting and policy issues that
will arise when an anti-bias and anti-harassment provision is proposed for a
jurisdiction's rules governing its legal profession. There will be questions about
the compatibility of any such provision, or its application in a particular matter,
with the First Amendment's Speech Clause.

Preliminarily, we should recognize that even today the Model Rules contain
provisions limiting speech. Rules 1.6(a) and 1.9(c) forbid lawyers from revealing
confidential information about a client and former client. 13 0 Rule 3.4(e) limits
what a lawyer may say or "allude to" at trial. 131 Rule 3.4(f) forbids lawyers from
asking most witnesses not to cooperate with an adversary.1 3 2 Rule 3.5 restricts the
freedom of lawyers to "communicate with a juror or prospective juror after

129. If the lawyer's religious opposition to the client's status or, more likely, the status coupled with the legal

service the client requests, is strong, a question may be seen to arise under Rule 1.7(a)(2), as the hypothetical

from the Conference of Catholic Bishops suggests by its reference to Sharon's "personal conflict of interest."

Rule 1.7(a)(2) says there is a conflict if "there is a significant risk that the representation . . . will be materially

limited by .. . a personal interest of the lawyer." MODEL RULES R. 1.7(a)(2). The textual issue then is whether a

religious objection is a "personal interest." Id. Comment [10] to the rule gives as examples the lawyer's financial

interests or "the probity of the lawyer's own conduct." MODEL RULES R. 1.7(a)(2) cmt. 10. But "personal

interest" should also include the interest in not doing anything the lawyer's religion deems sinful. However, the

rule requires that the lawyer's "personal interest" create a "significant risk" of "materially" limiting the

representation. MODEL RULES R. 1.7(a)(2). Consider a lawyer whose practice includes drafting prenuptial

agreements. It is unlikely that she could persuasively claim that a religious objection to same-sex marriage will

interfere with her ability to draft a competent prenuptial agreement for a same-sex couple, a service she is

competent to perform and may routinely perform for others. The same could be said if a same-sex couple asks a

lawyer to represent them in the purchase of a home.

130. MODEL RULES R. 1.6(a), 1.9(c).

131. MODEL RULES R. 3.4(e).

132. MODEL RULES R. 3.4(f).
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discharge of the jury."1 3 3 Rule 3.6 limits what a lawyer associated with a matter
before a tribunal may say to the media.1 34 Rule 4.2 forbids certain communica-
tions with another lawyer's client.13 5 Rule 4.4(a) forbids a lawyer, in "represent-
ing a client ... [to] use means that have no substantial purpose other than to
embarrass" a third person.13 6 Rule 8.2(a) says lawyers may not knowingly or
with reckless disregard make certain false statements about judges and judicial
candidates.1 37 Courts, using an objective standard of what a reasonable lawyer
would or should know, have upheld Rule 8.2(a).138 Each of these rules
subordinates the right to speak in order to protect the fairness of and public
confidence in the legal system, just as Rule 8.4(g) does. Rule 4.2 does so by
preventing an opposing lawyer from taking advantage of another lawyer's client
by questioning the client in her lawyer's absence. Rule 3.4(e) ensures that
irrelevant but possibly inflammatory evidence is not introduced at trial.

Experience teaches us that the kind of biased or harassing speech that will
attract the attention of disciplinary counsel will not enjoy First Amendment
protection.139 But a lawyer may claim that the rule is vague or overbroad and
should be declared unconstitutional even if his or her own speech is not
constitutionally protected. An overbreadth claim is likely to fail. The Supreme
Court described why in Virginia v. Hicks:

[T]here comes a point at which the chilling effect of an overbroad law,
significant though it may be, cannot justify prohibiting all enforcement of that
law-particularly a law that reflects "legitimate state interests in maintaining
comprehensive controls over harmful, constitutionally unprotected conduct."
For there are substantial social costs created by the overbreadth doctrine when
it blocks application of a law to constitutionally unprotected speech, or
especially to constitutionally unprotected conduct. To ensure that these costs do
not swallow the social benefits of declaring a law "overbroad," we have
insisted that a law's application to protected speech be "substantial," not only in
an absolute sense, but also relative to the scope of the law's plainly legitimate
applications before applying the "strong medicine" of overbreadth
invalidation. 140

133. MODEL RULES R. 3.5(c).
134. MODEL RULES R. 3.6. In Gentile v. State Bar ofNevada, 501 U.S. 1030 (1991), the Court was unanimous

in holding that rules prohibiting extra-judicial publicity do not necessarily violate the First Amendment,

although the Justices divided on the appropriate First Amendment test for evaluating those rules and on whether

the particular rule then before the Court was unconstitutionally vague.

135. MODEL RULES R. 4.2.

136. MODEL RULES R. 4.4(a).

137. MODEL RULES R. 8.2(a).

138. Iowa Supreme Court Attorney Disciplinary Bd. v. Weaver, 750 N.W.2d 71 (Iowa 2008).

139. Cf., e.g., Florida Bar v. Martocci, 791 So. 2d 1074, 1077 (Fla. 2001) (discipline imposed where "[t]he

entire record is replete with evidence of Martocci's verbal assaults and sexist, racial, and ethnic insults").

140. Virginia v. Hicks, 539 U.S. 113, 119-20 (2003) (emphasis in original) (internal citations omitted).
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So long as the rule is carefully drafted in a way that seeks to define only the
conduct or speech that will and constitutionally can be the basis of discipline, it
will survive. 141 But words are not numbers and mathematical exactitude is not
possible, nor is it expected. "There are limitations in the English language with
respect to being both specific and manageably brief, . . . [and statutes] will not be

struck down as vague, even though marginal cases could be put where doubts
arise." 142

Courts have rejected claims of overbreadth in other professional conduct rules
for lawyers. In Commissioner for Lawyer Discipline v. Benton,14 3 a lawyer who
wrote to jurors after they had delivered a verdict against his client was charged
with violating this rule:

After discharge of the jury from further consideration of a matter with which
the lawyer was connected, the lawyer shall not ask questions of or make
comments to a member of that jury that are calculated merely to harass or
embarrass the juror or to influence his actions in future jury service.14 4

Among other arguments, the lawyer claimed that the words "harass" and
"embarrass" made the rule unconstitutionally overbroad.14 5 The court rejected
the claim:

[A] statute will not be invalidated for overbreadth merely because it is possible
to imagine some unconstitutional applications. Because of the wide-reaching
effects of striking down a statute on its face at the request of one whose own
conduct may be punished despite the First Amendment, we have recognized
that the overbreadth doctrine is strong medicine and have employed it with
hesitation, and then only as a last resort. Therefore, the Supreme Court has
developed a requirement that the overbreadth must be substantial before the
statute will be held unconstitutional on its face . . . . Only if the statute reaches a
substantial amount of constitutionally protected conduct may it be struck down
for overbreadth. 146

141. In United States v. Wunsch, 84 E3d 1110, 1116 (9th Cir. 1996), a lawyer wrote a letter to a female

prosecutor that the court said "impugns 'female lawyers' and reveals a patently sexist attitude." The court held,

however, that the lawyer could not be sanctioned under a state law that required lawyers to "abstain from all

offensive personality." Id. at 1119-20. The term "offensive personality" was unconstitutionally vague. Id. Rule

8.4(g) and its comments are substantially more specific.

142. Arnett v. Kennedy, 416 U.S. 134, 159 (1974) (quoting Civil Serv. Comm'n v. Nat'l Ass'n of Letter

Carriers, 413 U.S. 548, 578-79 (1973)).

143. Comm'n for Lawyer Discipline v. Benton, 980 S.W.2d 425 (Tex. 1998).

144. Id. at 428-29.

145. Id. at 429.

146. Id. at 436 (internal quotes and citations omitted). Benton later cites Howell v. State Bar of Texas, 843

F.2d 205 (5th Cir. 1988), which rejected an overbreadth challenge to a rule that prohibited conduct "prejudicial

to the administration of justice." The court wrote:

Overbreadth is "'strong medicine,' which 'has been employed ... sparingly and only as a last

resort,' . . . ." "[A] law should not be invalidated for overbreadth unless it reaches a substantial
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CONCLUSION

A series of propositions should make it clear that a rule like Rule 8.4(g)
deserves adoption. I do not mean to say that it could not be improved. State bars
and courts may change the text of any rule or comment in salutary ways. I am
not urging national uniformity-a single set of rules in every jurisdiction. But I
think Rule 8.4(g) goes most of the way and perhaps the entire way toward
accomplishing its purpose.

I begin with a premise: No lawyer has a First Amendment right to demean
another lawyer (or anyone else involved in the legal process). There is no First
Amendment right, for example, to call a female opponent "a c_," or to mock
another lawyer's accent, or to use a racial epithet in addressing an opposing party. Nor
is there a constitutional right to refuse categorically to represent Mormons, or atheists,
or racial minorities, or persons with disabilities. There is no constitutional right to
sexually harass an employee or a client. Opponents of Rule 8.4(g) are free to advocate a
contrary position, but I do not believe that any has gone so far.

If we accept this premise, several additional propositions necessarily follow.
They are all about drafting.

First, we should have a rule that can be used to discipline a lawyer who
behaves in these ways.

Second, the rule must be sufficiently specific to give notice of the forbidden
behavior. A catalogue of all the things one cannot do or say is not, of course,
possible and would go on for many pages even if it were possible. There should
be a standard, but it should be as specific as language reasonably permits.

Third, efforts should be made to draft the rule so that it does not sweep within
its orbit words or conduct that would enjoy First Amendment or other
constitutional protections. I write "efforts should be made" because drafting is an
art, not a science. It will always be possible to identify a situation that one might
plausibly argue falls within the language of a rule but where the words or conduct
are constitutionally protected. These situations tend to be rather extreme and it is
highly unlikely that disciplinary counsel would pursue the lawyers described in
them. But if one did-if one were to seek to discipline a lawyer who said "ladies
first" when opening a door for a woman-that lawyer would win quick dismissal
of the charges.

Fourth, so drafted, the rule should not be subject to challenge on grounds of
overbreadth. A lawyer who is charged with, for example, telling an opponent that

number of impermissible applications. . . ." Put another way, a statute should not be invalidated

where there are a "substantial number of situations to which it might be validly applied." Where, as

here, Texas consistently has applied the doctrine of DR 1-102(A)(5) to attorneys in their functions as

officers of the court and has recognized its obligation to make such application consistent with the

demands of the Constitution, this Court should not void the regulation as facially overbroad.

Id. at 208 (citations omitted).
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she should go back to the country she came from and have babies because
depositions are not conducted under "girl's rules" will not be able to argue that
although the rule could constitutionally forbid what he said, the rule is
unconstitutional because it might be used to discipline lawyers whose words or
conduct were constitutionally protected.

I think Rule 8.4(g) satisfies each of these drafting requirements, which is not to
foreclose the possibility of improvement.

APPENDIX

Over the years, for my casebook and continuing legal education talks, I have
tried to gather cases that address biased or harassing comments. In the following
selection, the lawyers were all sanctioned or criticized for their conduct.

* Claypole v. Cty. of Monterey, No. 14-cv-02730-BLF, 2016 WL 145557, at
*4 & n.37 (N.D. Cal. Jan. 12, 2016) ("At a contentious deposition, when
Plaintiffs' counsel asked Bertling not to interrupt her, Bertling told her,
'[D]on't raise your voice at me. It's not becoming of a woman... or an
attorney who is acting professionally under the rules of professional
responsibility"').

* In Cruz-Aponte v. Caribbean Petroleum Corp., 123 F. Supp. 3d 276, 278
(D.P.R. 2015), Mr. Salas had the following exchange with Ms. Monserrate,
the opposing lawyer, during a deposition:

MR. NEVARES: The air conditioner works.

MS. MONSERRATE: I don't know, but it's hot in here.

MR. SALAS: Z Tienes calor todavia? ["You're still warm?"] You're
not getting menopause, I hope.

MS. MONSERRATE: That's on the record.

MR. SALAS: No, no, no, no.

MS. MONSERRATE: You know that a lawyer here got in big trouble
for a comment just like that.

MR. SALAS: Really.

Cruz-Aponte cites Laddcap Value Partners, LP v. Lowenstein Sandler

PC., 2007 WL 4901555, at *2-7 (N.Y. Sup. Ct. 2007) (ordering
referee supervision of future depositions after male attorney ad-
dressed female attorney as "dear," "hon," and a "sorry girl," said she
had a "cute little thing going on," and asked why she was not wearing
her wedding ring during deposition) (parenthetical by the Cruz-
Aponte court).

* Principe v. Assay Partners, 586 N.Y.S.2d 182, 184 (Sup. Ct. N.Y. Co. 1992):

As Beth Rex, Esq., was representing the fourth-party defendant in a
deposition, Lawrence Clarke, Esq.... in front of numerous attor-
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neys, the witness, and the reporter, made a number of re-
marks ... directed to his colleague ...

"I don't have to talk to you, little lady";

"Tell that little mouse over there to pipe down";

"What do you know, young girl";

"Be quiet, little girl";

"Go away, little girl."

Ms. Rex states these comments "were accompanied by disparaging
gestures ... dismissively flicking his fingers and waving a back hand
at me." The transcript contains the remarks and an attorney for
another party corroborates the description of the gestures. The
affidavit in opposition justifies the comments as "name-calling".

* In Florida Bar v. Martocci, 791 So. 2d 1074, 1075-76 (Fla. 2001), the
referee found that "after a hearing . . . upon exiting an elevator, Martocci told
Ms. Figueroa that she was a 'stupid idiot' and that she should 'go back to
Puerto Rico."' "The record reflects that Martocci: (1) made insulting facial
gestures to Ms. Berger and Ms. Figueroa; (2) called Ms. Figueroa a 'bush
leaguer'; [and] (3) told Ms. Figueroa that depositions are not conducted
under 'girl's rules' . . . ."

* In re Monaghan, 743 N.Y.S.2d 519, 520 (1st Dep't 2002) ("The respondent
engaged in a continuing harangue of Ms. Perry [the African-American
opposing lawyer] for her alleged mispronunciation of the words 'establish'
and 'especially."').

* In Mullaney v. Aude, 730 A.2d 759 (Md. 1999), the plaintiff (Aude),
represented by Green, charged the defendant with the "negligent or
intentional spreading of the herpes virus from a male defendant to a female
plaintiff . . . ." Id. at 768. The following occurred at a deposition:

As Ms. Aude was leaving the room to retrieve [a] document, Mr.
Harris [opposing counsel] remarked that she was going to meet
"[a]nother boyfriend" at the car. Ms. Green and Mr. Bernstein
quickly told Mr. Harris that his comment was in poor taste and asked
him to refrain from making further derogatory comments. The
following ensued:

MR. MULLANEY: It's going to be a fun trial.

MR. HARRIS: It must have been in poor taste if Miss Green says it
was in poor taste. It must have really been in poor taste.

MS. GREEN: You got a problem with me?

MR. HARRIS: No, I don't have any problem with you, babe.

MS. GREEN: Babe? You called me babe? What generation are you
from?
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MR. HARRIS: At least I didn't call you a bimbo.

MR. LIPSITZ: Cut it out.

MS. GREEN: The committee will enjoy hearing about that.

MR. BERNSTEIN: Alan, you ought to stay out of the gutter.

Id. at 761-62.

* At a New York deposition, a male lawyer called the opposing female lawyer
a "bitch," described her with her with anatomical references ("c" and
"a "), and told her to "go home and have babies." In re Schiff, No. HP
22/92 (Departmental Disc. Comm. N.Y. Sup. Ct. Feb. 2, 1993). The court
imposed a public censure. In re Schiff, 599 N.Y.S.2d 242 (1st Dep't 1993).


