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Letter From The Chair
 
In the midst of my second year as Chair of the Administrative Law Section I
can honestly say that I am pleased with the progress we have made in the
development of our Section. With the assistance of Vice-Chair Christy Allen
and other active Section members there has been a noticeable rise in interest
for the Section’s activity.
 
In December 2009, we had the most successful CLE program ever sponsored by
the Administrative Law Section with over 60 people in attendance. I am sure
you received information about it. The responses we received from the
attendees were very positive.
 
Our second CLE program entitled, The Inside Scoop in Administrative Law: A
View from Chancery Court, took place on December 7, 2010 and provided a
unique perspective on administrative law in Tennessee as three of the four
Davidson County Chancellors participated in the program. We are grateful for
the Chancellors’ participation and the insights they offered to those who
practice in Chancery Court. Our attendance was even greater for the 2010
program than for the 2009 program, and I am pleased to see the growth in
interest in these programs. I hope to seize on every opportunity to show our
fellow attorneys how their practices are affected by Administrative Law. It
will be a challenge to identify topics for the 2011 program; please let us hear
from you if there are any topics you would like to present or if you have
suggestions for programming we should provide.
 
We have not yet been as successful as I had hoped in finding ways to
cooperate with other Sections with interests that overlap with ours, such as
the Environmental Law and the Health Care Law Sections. Any ideas you may
have as to how we might coordinate efforts with other sections would be
appreciated.  If there are other ways you feel the Section can better serve
you or the Bar, please do not hesitate to email or call me.
 
Just like last year, my goal for the year is to continue to improve the
Administrative Law Section and to make it a more useful resource for the
membership. We encourage members to get involved in the work of the
Section and I look forward to hearing from more of you in the future.
 
Best regards,
 
Tom Stovall
615-741-0518
Tom.Stovall@tn.gov
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CLE Recap

 
The TBA Administrative Law Section produced an outstanding CLE on
December 7 in Nashville with over 60 people in attendance -- The Inside Scoop
in Administrative Law:  A View from Chancery Court.  This year’s annual
Administrative Law program provided a unique opportunity to learn about the
interworking of administrative law practice in Chancery Court.  Attendees
learned about administrative law practice in Chancery Court from a law
clerk’s perspective and were also engaged in a mock trial with three Davidson
Chancery Court Judges that provided a first-hand look at what techniques
work in UAPA cases. 
 
Evaluations from program attendees provided lots of positive feedback on the
program with one atttendee commenting that the program,  "... saved me 20
hours of research, or more." Another attendee also endorsed the program by
stating, "... most practical and best I've attended in a long time.  Thanks for
making it available."
 
We hope to hear from the members of this Section on suggestions for future
CLE programming.  The Section Executive Council is currently planning a
webcast at the end of the summer on Public Records;  and, plans are
underway for the Section's annual CLE program, set for December 6 in
Nashville.  Watch for plans as they develop in the Tennessee Bar Journal and
online at: https://www.tnbaru.com/CLE/index.php.

Recent Judicial Decisions On Declaratory Order Process
& Procedure

by William H. West

 
The Tennessee Uniform Administrative Procedures Act ("UAPA") provides a
well-defined declaratory order process for "any affected person" to petition a
Tennessee administrative agency for a declaratory order as to the "validity or
applicability of a statute, rule or order within the primary jurisdiction of the
agency." T.C.A. § 4-5-223(a). The UAPA not only provides for declaratory order
processes and procedures, it also imposes, at T.C.A. § 4-5¬225(b), the
requirement that lack of success in timely securing positive action by the
relevant administrative agency on a petition for a declaratory order is a
prerequisite for seeking a declaratory judgment in the Chancery Court of
Davidson County pursuant to T.C.A. §§ 4-5¬225( c) and 29-14-10 1 et seq. This
article will briefly review recent appellate and Chancery Court decisions
provide significant guidance on the UAPA process and procedure in declaratory
order cases.
 
The Chancery Court declaratory judgment process cannot generally be utilized
to determine the validity or applicability of an agency's statute or regulations
unless the party seeking the declaration petitioned the agency for a
declaratory order on the issue and the agency either denied the petition or
failed to set it for a contested case hearing within 60 days of its filing. See
T.C.A. §§ 4-5-223 and 225(b).
 
In Colonial Pipeline v. Morgan, 263 S.W. 3d 827, 845 (Tenn. 2008), the
Tennessee Supreme Court held that there are three narrow exceptions to the
exhaustion requirement that T.C.A. § 4-5-225(b) generally imposes for access
to the declaratory judgment process in Chancery for declaratory judgments on
agency matters:
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1. When the administrative remedy would cause undue prejudice to
subsequent assertion of a claim in court;
2. When the administrative remedy would be inadequate "because of
some doubt as to whether the agency was empowered to grant
effective relief'; and
3. When the administrative agency has been shown to be biased or

has predetermined the issues. I

 
Under this analysis, particularly in light of the second exception listed above,
the Supreme Court held in the Colonial Pipeline case that facial attacks on
the constitutional validity of state statutes or constitutional provisions are not
required to exhaust administrative remedies such as agency declaratory order
proceedings before being filed and adjudicated in Chancery Court.
 
In April 2010, Chancellor Russell Perkins of the Chancery Court of Davidson
County provided extensive illumination of the procedural and content
requirements for declaratory orders issued by state agencies in his decision of
April 21, 2010 in the case of National Assn. of Optometrists and Opticians,
Inc. v. Tennessee Dept. of Health, et al. (Case No. 08-553-IV). This case
involved a petition for a declaratory order regarding four issues brought by a
licensed dispensing optician before the Tennessee Board for Dispensing
Opticians. This case will be referred to herein as "the NAOO case." The
Tennessee Board of Dispensing Opticians is one of the health-related boards of
the Tennessee Department of Health; its governing statutes are set forth at
T.C.A. §§ 63-14-101, et seq.
 
The NAOO case involved a declaratory order petition that was actually
granted by the board at issue, the Board of Dispensing Opticians. When an
agency grants a declaratory order petition, under T.C.A. § 4-5-223(a)(l) it must
convene a contested case hearing pursuant to T.C.A. § 4-5-301, et seq. In the
NAOO case, the Opticians Board held a contested case hearing on the
requested declaratory order, and granted the relief requested by the
petitioner. The intervening party, the NAOO, then filed a petition pursuant to
T.C.A. § 4-5-322 for judicial review of the results of the declaratory order
issued by the Board. After transmission of the record, extensive briefing by
the parties, and oral arguments, the Chancellor issued his decision.
 
The procedural significance of Chanceller Perkins' decision lies in his
application of the procedural requirements for the issuance ofa declaratory
order under T.C.A. § 4-5-223(a)(1) and T.C.A. § 4-5-314 (which governs the
issuance of a final order by an agency after a contested case proceeding).
 
As Chancellor Perkins notes on page 5 of his decision, administrative
proceedings that lead to the issuance ofdeclaratory orders constitute
contested case proceedings under the UAPA, as required by T.C.A. §
4-5-223(a)(1). This UAPA subsection states as follows:
 

(a) Any affected person may petition an agency for a declaratory
order as to the validity or applicability of a statute, rule or order
within the primary jurisdiction of the agency. The agency shall:
 

(1) convene a contested case hearing pursuant to the
provisions of this chapter and issue a declaratory order,
which shall be subject to review in the Chancery Court of
Davidson County, unless otherwise specifically provided by
statute, in the manner provided for the review of decisions
in contested cases; ...

 
"Contested case proceedings" are governed by the provisions of Part 3 of the
UAPA, which contains numerous procedural requirements and directives. See
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T.C.A. § 4-5-301, et seq. These requirements include the requirement that
initial and final orders issued thereunder include findings of fact and
conclusions of law. T.C.A. § 4-5-314( c).
 
Anecdotally, it appears that most petitions for declaratory orders are denied
under T.C.A. § 4-5-223(a)(2). (There are relatively few reported decisions on
declaratory orders.) In the case of a petition for a declaratory order that is
denied, the requesting party has the right to seek declaratory judgment relief
in the Chancery Court of Davidson County, as provided in T.C.A. § 4-5-225.
Declaratory judgment actions are civil actions, and differ from contested case
proceedings in certain regards, as noted by Chancellor Perkins.
 
The procedural requirements for a contested case proceeding, found at T.C.A.
§§ 4-5-312 through 320, proved critical in leading Chancellor Perkins to decide
to vacate the Board's Declaratory Order. He held that the Opticians Board had
failed to incorporate findings of fact and conclusions of law in its declaratory
order, which it issued after holding its hearing on the declaratory order
petition. This failure deprived the reviewing court of a record adequate for
meaningful judicial review, and led to the reversal of the Board's decision,
despite the presence in the record of a transcript of the declaratory order
proceeding.
 
The requirements for findings of fact and conclusions of law in an initial order
are found in T.C.A. § 4-5-314(a), (c) and (d) which provide as follows:
 

(a) An agency with statutory authority to decide a contested case
shall render a final order.
 
* * * *
(c) A final order, initial order, or decision under § 50-7-304 shall
include conclusions of law, the policy reasons therefor, and findings
of fact for all aspects of the order, including the remedy prescribed
and, if applicable, the action taken on a petition for stay of
effectiveness. Findings of fact, if set forth in language that is no
more than mere repetition or paraphrase of the relevant provision of
law, shall be accompanied by a concise and explicit statement of the
underlying facts of record to support the findings....
 
(d) Findings of fact shall be based exclusively upon the evidence of
record in the adjudicative proceeding and on matters officially
noticed in that proceeding. Agency member's experience, technical
competence, and specialized knowledge may be utilized in the
evaluation of evidence. (Emphasis added.)

 
In its declaratory order in the NAOO case, the Opticians Board failed to
provide text specifically denominated as findings of fact or conclusions of law,
and gave no indication in the order itself of how it reached its four decisions.
It did provide a statement of "policy reasons" for its order, but, because the
order failed to include actual findings of fact and conclusions of law, the order
itself was very short and extremely summary. Chancellor Perkins found, at
pages 11-12 of his memorandum opinion, that the Board's declaratory order
(the "final order" of the agency arising from its contested case hearing on the
petition for a declaratory order) failed to provide the reviewing court with the
capability to "meaningfully address this appeal on the merits." The Board's
failure to provide "findings and conclusions" consistent with statutory
requirements prevented "the agency's ruling" from being "subject to
meaningful judicial review." NAOO decision, page 12. This failure by the Board
caused the Chancellor to conclude, at p. 12 of his memorandum opinion, as
follows:
 

The Court concludes, therefore, that the Board erred in failing to
include any findings of fact or conclusions of law in the declaratory
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order. This failure violates the statutory provisions requiring findings
of fact and conclusions of law (Tenn. Code Ann. § 4-5-314) and the
provisions requiring this court to review declaratory orders "in the
manner provided for the rev lew of decisions of contested cases."
(Tenn. Code Ann. § 4-5-223(a)(1).
 

Based on these failures, Chancellor Perkins held, at page 13 of his decision,
that the following relief was in order:
 

For the foregoing reasons, the court hereby vacates the Board's
Declaratory Order and remands this matter to the Board for further
proceedings consistent with this Memorandum and Final Order. The
Court concludes that the Board violated applicable statutory
provisions when it failed to include findings of fact or conclusions of
law in the declaratory order. See Tenn. Code Ann. §§ 4-5¬223(a)(1) &
4-5-314.

 
Because declaratory orders are "contested case" proceedings under the UAPA,
the agency proceedings and the results thereof must be capable of being
subject to potential judicial review. This requires the agency to develop and
maintain an adequate record of its proceedings. The most prominent features
of such adequate records are findings of fact and conclusions of law made
part of the agency's express final decision. An agency's failure to render such
findings of fact and conclusions of law visible in its initial or final order will
cause reversal of its decision by the reviewing court.
 
As the Supreme Court held long ago in 1977, in Levy v. State Bd. of Examiners,
553 S.W.2d 909,911 (Tenn. 1977), the UAPA's statutorily mandated
requirement of findings of fact and conclusions of law "is not a mere
technicality but is an absolute necessity without which necessity without
which judicial review would be impossible." An agency's failure to satisfy this
"absolute necessity" in its declaratory order will cause its order to be vacated
by a reviewing court.
 
William H. West is a sharholder in the Nashville office of Baker, Donelson,
Bearman, Caldwell & Berkowitz, PC. His practice concentrates in the areas of
state regulatory issues and civil litigation, primarily related to health
care. Mr. West is former chair of the TBA Administrative Law Section.
 
------------------
 
Endnotes:
 
I The Tennessee Supreme Court adopted this analysis from the U.S. Supreme
Court's decision in McCarthy v. Madigan, 503 U.S. 140, 112 S.Ct. 1081, 117
L.Ed.2d 291 (1992).
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