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Remarks on Judicial Independence 

judiciary, judges not under the thumb of other branches 
of Government, and therefore equipped to administer the 

law impartially. As experience in the United States and else- 
where confirms, however, judicial independence is vulnerable 
to assault; it can be shattered if the society law exists to serve 
does not take care to assure its preservation, 

On the essence of independent, impartial judging, a com- 
ment by former U.S. Chief Justice William H. Rehnquist seems 
to me right on target. Using a metaphor from his favorite 
sport, he compared the role of a judge “to that of a referee in a 
basketball game who is obliged to call a foul against a member 
of the home team at a critical moment in the game: he will be 
soundly booed, but he is nonetheless obliged to call it as he 
saw it, not as the home crowd wants him to call it.”! 

My remarks concentrate on judicial independence in the 
system I know best, the Third Branch of the U.S. Govern- 
ment—the federal courts—and on efforts by the political 
branches to curtail that independence. 

F ssential to the rule of law in any land is an independent 

I. 
Under the U.S. Constitution, federal judges hold their 

offices essentially for life, with no compulsory retirement age, 
and their salaries may not be diminished by the legislature. 
(Canadian judges enjoy similar “security of tenure,” although 
retirement at age 75 is mandatory.3) Through life tenure and 
compensation that cannot be reduced, the founders of the 
United States sought to advance the Judiciary’s independence 
from Congress and the President, and thus to safeguard the 
judges’ ability to decide cases impartially. Yet I doubt that 
constitutional insulation would have protected the federal 
bench if we did not have a culture that frowns on attempts to 
make the courts over to fit the President's or the Congress’ 
image. 

A‘well-known illustration of that culture. Some 70 years | 

ago, a proposal to pack the U.S. Supreme Court was 
announced by President Franklin Delano Roosevelt. The 
Supreme Court of that day had resisted President Roosevelt's 
New Deal program. In a 13-month span, the Court held 
unconstitutional 16 pieces of federal social and economic 
legislation. 

Frustrated by his inability to replace the “nine old men” 
then seated on the Court, President Roosevelt sent to the 
Senate a bill to overcome the Court's recalcitrance. He pro- 
posed adding one justice for each member of the Court who 
had served ten years, and did not retire in the six months fol- 
lowing his seventieth birthday.4 FDR's proposal would have 
immediately swelled the Court's size from nine to 15 members. 
(If the 1937 plan were to be applied to the current Court, we 
would today have a 13-member bench.) Two developments, 
manifest by the end of 1937, contributed to the defeat of 
Roosevelt's plan: public opposition to the President's endeavor 
to capture the Court; and a growing understanding among the 
justices that it was appropriate to defer to legislative judgments 
on matters of social and economic policy. FDR's idea has never 
been renewed. Those who care about the health and welfare of 
our system appreciate that packing the Court to suit the mood 
of the political branches (Congress and the President) would 
severely erode the status of the Judiciary as a coequal branch 
of government. 

il. 
I turn now to some recent threats to the security of U.S. 

_ judges who decide cases without regard to what the “home 
crowd” ‘wants, 

A headline-producing case in point. Early in 2005, federal 
courts sitting in Florida confronted a cause célébre. On order 
of the Florida state courts, a hospital had removed the feeding 
tube from Terri Schiavo, a severely brain-damaged woman 
whose situation sparked a huge controversy over the right to 

Editor’ Note: These remarks were delivered by Justice Ginsburg 
on September 27, 2007, at the annual educational conference of 
the American Judges Association. Because the conference took 
place in Vancouver and was a joint conference with two Canadian 
judicial organizations, she included some references to Canadian 
SOUrCES. 
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refuse life support. 
most unusual statute giving the federal courts jurisdiction to 

‘hear the plea of Terry Schiavo's parents, but not altering the 
' governing substantive law5 The federal courts read the 

statute as it was written, and refused to override the Florida 
courts by ordering restoration of the feeding tube. This was 
not the outcome wanted by a goodly number of the members 
of Congress. In angry reaction, the then House Majority 
Leader accused federal judges of “thumbl[ing] their nose[s] at 

Congress and the [P]resident.”6 He warned: “[T]he time will 
come for the men responsible for this to answer for their 
behavior,”7 “Congress,” he amplified, “for many years has 
shirked its responsibility to hold the judiciary accountable. 
No longer.”8 

Similarly unsettling, in the same year, 2005, two episodes of 
violence against judges shocked the nation. A state court judge — 
was murdered while on the bench in Atlanta and a federal 
judge's mother and husband were murdered at the judge's home 
in Chicago.2 Shortly thereafter, a prominent Senator gave a 
widely reported speech on the Senate floor. After inveighing 
against “activist jurists,” he suggested there may be “a cause- 

and-effect connection” between judicial activism and the “recent 
episodes of courthouse violence in this country,”!0 

The blasts from Congress were not merely verbal.. In May 
2005, the House Judiciary Committee considered creating an 
“office of inspector general for the federal judiciary." The _ : 
office would investigate allegations of judicial misconduct and 
report them to Congress. The Committee's chairman said, in 
announcing the proposal, that judges must “be punished in- 
‘some capacity for behavior that does not rise to the level of 
impeachable conduct."!2 If the then chairman's subsequent 
action indicated the role he envisioned for the proposed 
inspector general, judges had good cause for concern. In June 
2005, that chairman's office dispatched a letter to a U.S. Court 
of Appeals, complaining that the court had affirmed an unlaw- 
fully low sentence for a narcotics-case defendant. The letter 
called for a “prompt response. . . to rectify” the decision,4 
even though the government sought no further review of the 
sentence. 

Another troubling congressional initiative: proposals to 
prohibit federal courts from relying on foreign law. A mis- 

. understanding appears to underlie the opposition to foreign 
law citations. As Justice Stephen Breyer explained in a recent 
interview, citations to foreign laws and decisions should not be 
controversial.15 “References to cases elsewhere are never bind- 

Congress entered the fray by passing a ing,” Justice Breyer emphasized. We interpret and apply only 
our own Constitution, our own laws. But it can add to our 
store of knowledge “to look at how other people [with a com- 
mitment to democracy similar to our own] solve similar prob- 
lems.” (In this regard, I have found enlightening decisions of 
Canada’s Supreme Court.) Justice Breyer compared references 
to the decisions of foreign and international tribunals to refer- 
ences to a treatise or to a professor’s work. 

  
Lest I appear to be spreading too much gioom, I should 

emphasize the vocal defenders of the Judiciary, intelligent 
voices that do not divide along party lines. The New York 
Times, a paper some regard as “liberal,” recently editorialized: 
“The courts will not always be popular; they will not always be 
right. But if Congress succeeds in curtailing the Judiciary’ 

: . . 
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ability to act as a check on the other two branches, the nation 

will be far less free.”16 Former Solicitor General Ted Olson, 
generally perceived as conservative, published a similar view: 
“Americans understand,” and I hope he is right, “that no sys- 
tem is perfect and no judge immune from error, but also that 
our society would crumble if we did not respect the judicial 
process and the judges who make it work.”17 

History suggests that Congress is unlikely to employ the 
nuclear weapon—impeachment—against judges who decide 

  
cases in a way the “home crowd” does not want. In the 219 
years since the ratification of the Constitution, the House of 
Representatives has impeached only 13 federal judges; in only 
seven instances did impeachment result in a Senate convic- 

- tion,!8 and those judges were removed not for wrongly inter- 
preting the law, but for unquestionably illegal behavior, such as © 
extortion, perjury, and waging war against the United States.!9 © 

Although politically driven impeachment of federal judges — 
_ is a remote prospect, yet another threat to judicial indepen- 

dence cannot be discounted so easily, In President Clinton's — 
second term, it bears reminding, political hazing of feder: 

" judicial nominees was unrelenting. The confirmation proces. 
in those years often strayed from examining the qualifications 
of each nominee into an endeavor to uncover some hidden 
“liberal” agenda the nominee,supposedly harbored. For many 
Democrats, President Bush’s successive terms have been pay- 
back time, an opportunity to hold up or reject Bush nominees 
to the federal judiciary on ideological grounds. 

Injecting politics prominently into the nomination or the . 
confirmation process means long delays in filling judicial 
vacancies, and delay, in the face of mounting caseloads, threat- 
ens to erode the quality of justice the U.S. federal judiciary 
can provide. Vacancies in large numbers inevitably sap the 
energy and depress the spirits of the judges left to handle 
heavy dockets. 

I should mention, too, the host of jurisdiction-curtailing 
measures lately placed in the congressional hopper. One bill 
would have severely limited the scope of federal habeas corpus 
review.20 Another would have removed federal courts’ author- 
ity to decide any case concerning the Ten Commandments, the 
Pledge of Allegiance, and the National Motto, “In God We 
Trust.”21 Yet another would have taken away from the federal _ 
courts authority to adjudicate free exercise or establishment of 
religion claims, privacy claims (including those raising “any 
issue of sexual practices, orientation, or reproduction”), and 
any claim to equal protection of the laws “based upon the right 

- to marry without regard to sex or sexual orientation.”22 
All these proposals, and other like-minded bills, failed, < 

students of history could have predicted. Jurisdiction-strip- 
ping reactions to disliked decisions have been proposed peren- 
nially. In the 1950s, desegregation and domestic-security cases 
were on some legislators’ strip lists; in the 1960s, federal court 
review of certain criminal justice matters; in the 1970s, busing 
to achieve racial integration in schools; in the 1980s, abortion 

and school prayer. None of these efforts succeeded, and most 
of the more recent endeavors to curb federal court jurisdiction 
have fared no better. A simple truth has helped to spare the 
Federal Judiciary from onslaughts of this character: It is easier 
to block a bill than to get it enacted. 

I note, finally, a Congress-Court confrontation proposed in 
2004 and revived the next year. The most recent try, titled the 
“Congressional Accountability for Judicial Activism Act of 
2005,” would allow U.S. Supreme Court judgments declaring 
a federal law unconstitutional to be overtummed by a two-thirds 
vote of the House and Senate.23 (Canada’s Charter of Rights 

and Freedoms, if I recall the “notwithstanding clause” cor- 
rectly,2+ allows for a legislative override of a Supreme Court 
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17. Theodore B. Olson, Lay Off Our Judiciary, Wax St. J., Apr. 21,. 

2005, at Al16. 
18. Federal Judicial Center, Impeachments of Federal Judges, 
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decision holding a statute incompatible with a Charter-pro- 
tected right. But the Parliament, is it not so, has yet to avail 

\. itself of that prerogative.) 
A Constitution providing for legislative override of court 

decisions resolving constitutional questions, author and jour- 
nalist Anthony Lewis observed, “would be more democratic in 
the sense that it would remove constraints on majority rule.”25 
But, Lewis rightly reminds us, in the words of Aharon Barak, 
former president of the Supreme Court of Israel: “‘Democracy 
is not only majority rule. Democracy is also the rule of basic 
values. . . values upon which the whole democratic structure 
is built, and which even the majority cannot touch.'""26 The 
founders of the United States did not envision a rule of law 
based on pure majoritarianism,?” and I see no cause to open 
the door to a legislative override now. 

Particularly since the 2006 election, I am pleased to relate, 
rapport between Congress and the federal courts has markedly 
improved. No bills of the kind I have described have been 
introduced in the current Congress, and one sees far fewer 
broadsides against “activist judges” reported in the press. 

A note on U.S, state courts, whose judges in most states, at 

least at some levels, are chosen in periodic elections. A ques- 
tion I am often asked when traveling abroad: “Isn’t an elected 
judiciary totally at odds with judicial independence?” How 
can an elected judge resist doing “what the home crowd 
wants”? I have no fully satisfactory answers to those ques- 
tions. 

To return to my starting line, when former Chief Justice 
_. Rehnquist described an independent judiciary as the USAs 

: hallmark and pride, he was repeating a theme sounded since 
the United States became a nation. James Madison was per- 
haps most eloquent on the subject. When he introduced in 
Congress the amendments that became the Bill of Rights, he 
said: 

[I]ndependent tribunals of justice will consider 
themselves in a peculiar manner the guardians of th[e]se 
rights; they will be an impenetrable bulwark against 
every assumption of power in the Legislative or 
Executive; they’ will be naturally led to resist every 
encroachment upon rights expressly stipulated for in the 
Constitution by the declaration of rights.28 

Madison may have put the matter with more force than his- 
tory confirms, but his basic idea remairis vibrant. 

It is fitting, I think, to close with the words of two U.S. legal 
scholars from different ends of the political spectrum—one, 
Bruce Fein, known for his “conservative perspective,” the 
other, Burt Neuborne, known for his “progressive vision.” 

Though often on opposite sides in debate, they joined together 
_to speak with one voice on the value of judicial independence, 

25. Anthony Lewis, Why the Courts, 22 Carpozo L. Rey. 133, 137 
(2000). 

? 26.1d, (quoting Aharon Barak, president of the Supreme | Court of 
“ Israel), 

27. See THE FeDERALIstT No. 51 Games Madison). 

Their co-authored essay concludes: 
Judicial independence in the United States strength- 

ens ordered liberty, domestic tranquility, the rule of law, 
and democratic ideals. . . . It would be folly to squan- . 

- der this priceless constitutional gift to placate the clam- 
ors of benighted political partisans.29 

To that, I would add only “Amen.” 
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the Women’ Rights Project of the American Civil Liberties Union; . 
she served as the ACLU$ general counsel from 1973 to 1980. She 
received her B.A. from Cornell University, attended Harvard Law 
School, and received her LL.B. from Columbia Law School. 
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THE IMPORTANCE OF JUDICIAL INDEPENDENCE 
Remarks by 

Sandra Day O'Connor 
Associate Justice, Supreme Court of the United States before the 

Arab Judicial Forum, Manama, Bahrain 

September 15, 2003 

ALEXANDER HAMILTON, one of the Framers of the United States Constitution, wrote 

in The Federalist No. 78 to defend the role of the judiciary in the constitutional structure. 
He emphasized that "there is no liberty, if the power of judging be not separated from the 
legislative and executive powers.' ... [L]iberty can have nothing to fear from the judiciary 
alone, but would have every thing to fear from its union with either of the other 
departments." Hamilton's insight transcends the differences between nations' judicial 
systems. For only with independence can the reality and the appearance of zealous 
adherence to the Rule of Law be guaranteed to the people. As former U.S. President 
Woodrow Wilson wrote, government "keeps its promises, or does not keep them, in its 
courts. For the individual, therefore,... the struggle for constitutional government is a 
struggle for good laws, indeed, but also for intelligent, independent, and impartial 
courts." Let us keep in mind the importance of independence to the effective functioning 
of the judicial branch. 

The principle that an independent judiciary is essential to the proper administration of 
justice is deeply embedded in Arab legal institutions, Virtually every Arab constitution 
guarantees judicial independence. For example, the Constitution of the Kingdom of 
Bahrain provides, in article 104, that "The honor of the judiciary, and the probity and 

impartiality of judges, is the basis of government and the guarantee of rights and 
freedoms. No authority shall prevail over the judgment of a judge, and under no 

circumstances may the course of justice be interfered with. The law guarantees the _ 

independence of the judiciary ..." Article 65 of the Egyptian Constitution provides: "the 
independence and immunity of the judiciary are two basic guarantees to safeguard rights 

and liberties." Jordan's Constitution, in article 97, proclaims that "Judges are independent, 
and in the exercise of their judicial functions they are subject to no authority other than 
that of the law." 

We see the same fine notions embodied in the six Bangalore Principles of Judicial 
Conduct, developed under the auspices of the United Nations to further the prospects of 

strengthening judicial integrity. The very first principle reads: "Judicial independence is a 
pre-requisite to the rule of law and a fundamental guarantee of a fair trial. A judge shall 

therefore uphold and exemplify judicial independence in both its individual and 
institutional aspects." The Cairo Declaration on Judicial Independence, formulated in the 

Second Arab Justice Conference in February 2003, "agree[d] that.an independent 
judiciary is the main pillar supporting civil liberties, human rights, comprehensive 
development processes, reforms in trade and investment regimes, regional and 
international economic cooperation, and the building of democratic institutions."



This principle also undergirds the place of the judiciary in the United States. The 
Founders of the United States recognized that it is essential to the effective functioning of 
the judiciary that it not be subject to domination by other parts of the government. To 
accomplish this goal, the United States Constitution established an independent federal 
judiciary by separating the law-making function of the legislative branch from the law- 
applying role of the judicial branch. This separation of the legislative and judicial powers 
has proven essential in maintaining the Rule of Law. When the roles of lawmaker and 
judge are played by different state actors, the danger of government arbitrariness is 
greatly diminished. When the power to make laws is separated from the power to 
interpret and apply them, the very foundation of the Rule of Law—that controversies are 
adjudicated on the basis of previously established rules—is strengthened. 

An independent judiciary requires both that individual judges are independent in the 
exercise of their powers, and that the judiciary as a whole is independent, its sphere of 
authority protected from the influence, overt or insidious, of other government actors. In 
the words of the Bangalore principles, judicial independence has both "individual and 
institutional aspects." 

Addressing first the independence of individual judges, two avenues for securing that 
independence reveal themselves: First, judges must be protected from the threat of 
reprisals, so that fear does not direct their decision-making. Second, the method by which 
judges are selected, and the ethical principles imposed upon them, must be constructed so 
as to minimize the risk of corruption and outside influence. 

In the United States, protection from reprisals is achieved primarily by keeping the 
positions and salaries of judges beyond the reach of external forces. The U.S. 

_ Constitution provides that federal judges hold office "during good behavior." This is 
understood to mean for life, absent the most serious misconduct. The Constitution also 
assures that the compensation of federal judges may not be reduced while they are in 
office. Together, these provisions ensure that judges will not be afraid to enforce the law 
as they see it. Security in pay and position frees judges to exercise their best legal 
judgment in applying the law fairly and impartially to the parties before them. The 
Kingdom of Bahrain has taken a similar approach to ensuring that the members of the 

new Constitutional Court will be secure in their positions, by providing in Article 106 of 
the Constitution that the Court's members "are not liable to dismissal" during the period 
of their service. 

Steps must also be taken to ensure that judges exercise their powers impartially and not 
according to any personal interest or outside influence. Judges must not be influenced by 
bias toward or against particular litigants, nor by having a personal stake in the outcome 

of a particular case. Judges will never win the respect and trust of the citizens if they 
succumb to corrupting influences. Whenever a judge makes a decision for personal gain, 
or to curry favor, or to indulge a personal preference, that act denigrates the rule of law. 

The selection of judges and the ethical principles guiding their conduct must be managed 
with these concerns at the fore.



Selection of judges according to the candidates' merit is, naturally, key to ensuring that a 
Judge will act impartially. Considerations other than merit motivating a political actor to 
appoint a judge (or voters to elect a judge) are likely to be the very considerations that 

will prevent a judge from deciding cases fairly and without bias: Recognizing that these 
interests are served by drawing from the largest possible pool of meritorious candidates, 

the Beirut Declaration of the First Arab Conference on Justice recommends that "[t]he 
election of judges shall be free of discrimination on basis of race, color, sex, faith, 
language, national origin, social status, birth, property, political belonging, or any other 
consideration. Particularly when electing judges, the principle of equal opportunity must 
be followed to guarantee that all applicants for a judicial position are objectively 
assessed." In addition, the Declaration recommends that "[n]o discrimination is permitted 
between men and women with respect to assuming the judicial responsibility." Heeding 
these recommendations will serve not only the need to choose each candidate on merit, 

but will temper any institutional bias that might arise if the judiciary were entirely 

homogenous. 

Adherence to the principles of judicial independence is not without difficulties. A 
particularly troubling issue is the tension that arises, once a judge is appointed, between 

independence from political pressure and independence from the taint of personal 
interest. Protection from influence exerted by other branches of government, and even by 
other judicial bodies, such as through life tenure and salary protection, entails to a large 
degree protection from discipline. Certainly, if a judge fails to adhere to the most 
fundamental requirements of independence—by taking bribes, for example—removal 
will be warranted. But short of such acts, discipline is difficult. 

In the United States, maintaining a fair and independent judiciary has been accomplished 
with remarkable success through self-administered ethical norms. In the words of former 

Chief Justice Harlan Stone, "the only check upon our own exercise of power is our own 

self restraint." Every U.S. state and the federal judiciary has a code of conduct that 
promotes adherence to the highest ethical norms. The very first canon of the Code of 

Conduct for federal judges admonishes judges to "uphold the integrity and independence 
of the judiciary." As the Code of Conduct explains, "[a]n independent and honorable 

judiciary is indispensable to justice in our society." 

In addition to placing tangible restrictions on judges' conduct, such as by prohibiting 
judges from deciding a case in which he or she has a personal interest, the Code of 
Conduct recognizes the importance of perceptions of the judiciary. A perception of 
corruption, bias, or other unethical traits can be almost as harmful to society's confidence 
in its legal system and its respect for the rule of law as the reality of those traits. Judges 
must not only avoid impropriety, but also the appearance of impropriety, if public 

confidence in the judiciary is to be maintained. Thus, the Code of Conduct for federal 
judges provides that judges should refrain from conduct that would create a perception 
that the judge's ability to carry out his or her judicial responsibilities with integrity, 
impartiality, and competence is impaired. By insisting that judges establish, maintain and 
enforce the highest standards'of conduct, judicial codes of ethics are designed to ensure 
impartiality and that every case receives a fair hearing.



The Cairo Declaration urged governments in the Arab region to "[a]dopt a professional 
code of ethics consistent with the noble mission of the judiciary." A simple and attractive 

way to do so is to adopt the Bangalore Principles, which are a well-considered set of 
ethical norms. They are organized around six core values: independence, impartiality, 
integrity, propriety, equality, and competence. Concrete and detailed instructions give 
practical content to each of the values. I believe that the Principles, where adopted, will 

play as effective a role as the various Codes of Conduct have done in the United States. 

I have so far been discussing mechanisms to ensure that individual judges will be able to 
perform their work free from outside influence. But an independent judiciary also 
requires protection from more systemic influence from other parts of government. A 

fundamental aspect of this institutional independence is ensuring that the judiciary 
receives adequate funding. Just as salary protection is necessary to individual judges' 
independence, overall financing issues can influence the work of the judiciary as a whole. 

The Beirut Declaration recommends that "[t]he state shall guarantee an independent 

budget for the judiciary, including all its branches and institutions. This budget shall be 
included as one item into the state budget, and shall be determined upon the advice of the 
higher judicial councils within the judicial bodies." The Cairo Declaration urged 

governments to "guarantee the financial independence of judiciaries." Ensuring adequate 
and unconditional financing, in accordance with these Declarations' recommendations, is 

a crucial step in insulating the judiciary from improper influence. 

A more complicated issue is that of the interplay between executive officials and the 
judiciary. I mentioned earlier the tension that exists between independence from other 
government actors on the one hand and, on the other, ensuring that judges do not 
compromise their own independence by succumbing to personal bias-or corrupting | 

- influences. In the United States, we are more solicitous of the former concern, and leave 

the latter mostly up to the judiciary's self-regulating ethical principles. Different 
circumstances might of course require that the balance between the two be struck 
elsewhere. Care must always be taken to ensure, however, that the independence of the 

judiciary not be compromised by acts taken under the guise of disciplining wayward 
judges. | 

Judicial independence is not an end in itself, but a means to an end. It is the kernel of the 
rule of law, giving the citizenry confidence that the laws will be fairly and equally 
applied. Nowhere is this interest more keenly exposed than in the judicial protection of 
human rights. Judicial independence allows judges to make unpopular decisions. Federal 
judges in the United States have at times been called upon to stand firm against the will 
of the majority. For instance, the 1954 Supreme Court decision in Brown v. Board of 

Education, which declared that separate educational facilities for children of different 
races are inherently unequal, provoked a firestorm of criticism in much of the country. 
The decision, however, was a crucial moment in the recognition of civil and political 
rights in the United States. |



Judicial independence also allows judges to make decisions that may be contrary to the 

interests of the other branches of government. Presidents, ministers and legislators at 
times rush to find convenient solutions to the exigencies of the day. An independent 
judiciary is uniquely positioned to reflect on the impact of those solutions on rights and 
liberty, and must act to ensure that those values are not subverted. Independence i is the 

wellspring of the courage needed to serve this rule of law function. 

Every country will place its own distinct stamp on the legal system it creates, but some 
principles transcend national differences. The importance of a strong and independent 

judiciary is one such principle. But, while it is easy enough to agree that judicial 
independence is essential in order to uphold the rule of law, more challenging by far is 

the task of putting these precepts into practice. 

Sandra Day O'Connor was nominated to serve on the U.S. Supreme Court by President 

Ronald Reagan. She took her seat September 25, 1981.


