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How To Effectively Bill Time 
Time Billing 101 

By Sally Kane, About.com Gulde 

Tracking and billing time to clients Is an Important and Inevitable part of working in a law firm. Partners, associates, paralegals, lItIgatlon support staff and 

other timekeepers bill thelr time In six, ten or fifteen minute increments, depending on firm policy and cllent directives. If you fall to bill your time, the firm 

cannot Involce the cllent and the firm does not get pald. Thus, timekeeping Is a function vital to law firm success. 

As legal fees increase, clients have become more cost-conscious and tech-savvy. Consequently, cllents are examining legal bills more closely and employing 

a varlety of database applications to electronically sort and analyze billing data. A growing trend toward e-billing (electronic Invoices) has subjected legal 

Invoices to Increased scrutiny, negotiation and dispute. 

Whether you are new to billing time or a veteran time-keeper, the tips below can help you create prompt, accurate and precise time entries. 

Craft Detailed Billing Descriptions 

Detalled task descriptions are a fundamental component of a well-drafted Involce. It Is Important that the description of your efforts contain sufficient detall 

to allow the reviewer to gauge the nature and merlt of the task. 

Striking the right balance between brevity and detail can be tricky. A task description that Is too long and wordy Increases ambigulty and dilutes 

comprehension. A description that is too brief makes It difficult to assess the appropriateness of the task performed and the time expended. For example, 

perfunctory phrases Ilke “file review;” “trial prep” and “document review” do little to tell the story of what you did and why you engaged in a particular task. 

Instead of “document review,” a better description Is “Review of plaintiff's second set of interrogatories.” 

Avoid Block Billing 

Block billing Is the practice of IIlsting a group of tasks In a block summary under a single time entry, For example: “Draft Interrogatory requests; telephone 

conference with Dr. Brown re: expert report; summarize deposition of Mr. Smith; review and revise correspondence to opposing counsel. 7.3 hours.” 

Cllents recognize block billing as a strategy to disgulse Inefflclency. Moreover, many courts do not permit block bliling because It hinders effective 

relmbursement of attorney fees following a judgment. A more effective way of billlng Is to separately Iternize each Independent activity and Its corresponding 

time. 

Record Time Promptly 

Recording your time Immediately after you complete a task Is the best way to ensure accuracy. Attempting to reconstruct an days’ (or week’s or months’) 

activitles after-the-fact Is difficult and encourages time “padding” (Inflating actual time spent on a task to fill In gaps of unaccounted-for time). 

You may find it Impractical to enter each task Into your timekeeping software the moment you complete It. Therefore, it's wise to develop a system for 

recording time that encourages prompt time keeping. Some timekeepers dictate each task immediately after they've performed It and have It transcribed at 

the end of the day. Others find it easler to keep a time notebook, recording each task by hand and then entering it (or having a secretary enter It) at the 

end of the day, week or billlng period. 

Remember Your Audience 

Like any document you prepare for another’s review, it is Important to keep your audlence In mind when recording time entries. You many know the 

Individual reviewing your bills - perhaps the In-house counsel assigned to the file. Understand, however, that the review may not end there. In many cases 

an Involce Is processed by a number of Individuals at varlous levels Inside and outside the company Including legal professionals, accountants with the cllent 

corporation and third -party auditors, In recording your time, it Is best to avoid abbreviations, slang and complex jargon. Use concise legal terminology but 

bear In mind that your timesheets may be reviewed by Individuals who are not trained in the law. 

Familiarize Yourself with Client Billing Policles 

Every cllent has Its own billing policles and procedures. These policies are often contained In the cllent’s retention or engagement letter. These billing policies 

may set forth staffing IImitatlons, budgetary guldelines, disbursement policies and specific timekeeping guidelines. By becoming cognizant of the ground 

rules at the outset, you can more responsibly account for your time and meet client expectations. 

Corporate cilents are making Increased use of task-based billing. Task-based billing tracks a firm’s billing by Ilttgatton task, Each substantive activity Is 

assigned a computer code that is pre-selected by the client. The coded Involce is then electronically sorted and analyzed, allowing an In-depth analysis of an 

Involce. Part of familiarizing yourself with client billing policies Is learning and properly applying the myriad of speclatized task-based billing codes unique to 

each cllent. 

This About.com page has been optimized for print. To view this page in its original form, please visit: htta://legalcareers, about.com/od/practicetios/a/billing, Atm, 
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Attorney Fees: How to Avoid a Conflict with Your 

Client 

Vol. 28 No. 2 

By Mark A. Neubauer 

Mark A. Neubauer practices with Steptoe & Johnson LLP in Los 

Angeles, California, and is a former editor-in-chief of Litigation. 

There is an inherent conflict in almost every attorney-client 

relationship—it’s called “attorney fees.” Here are some guidelines 

that might allow you to pilot your way to a happy client and a 

financially successful relationship. 

The first step is having the client sign a written fee agreement. 

Most states require the client to sign a written fee agreement, 

especially when the client is an individual! and certainly when the 

lawyer is seeking a contingency fee. The fee agreement's 

essentials follow the same contract rules we litigate all the time. 

Cover all the key terms. Think of potential problems and resolve 

them in advance. Draft the fee agreement for yourself much as 

you would advise your client in a contractual negotiation. Be 

mindful of your state’s particular rules. 

Other problems arise in multiple representations. What happens if 

a conflict later rears its ugly head between the joint clients? 

Equally important, what if one client pays his or her share of the 

fee but the other client does not? These are issues that should be 

resolved in the drafting stage. 

There are three general categories of retainers: a classic retainer, 

a security retainer, and an advance payment or flat-fee retainer. 

The classic retainer is earned in its entirety by the attorney upon 

payment—the client relinquishes all interest in its return. A 

security retainer is a payment for prospective services, where the 

client retains an interest in the funds until the services are actually 

rendered. The attorney holds the funds as an escrow holder for 

the client. Finally, an advance payment or flat-fee retainer 

involves fees paid as compensation for services to be rendered in 

the future. But payment passes to the attorney whether the 

service is actually rendered or not. 

Most lawyers think that a retainer protects them from the client’s 

bankruptcy. Not true. Under the security retainer agreement, the 

client retains an interest in the money in your client trust account. 

If the client files bankruptcy or a creditor levies upon your trust 

account, these funds must be disgorged. These are not your 

funds. You are merely holding them as a trustee for your client, 
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much like a bank. 

One way to protect yourself against such levies or disgorgement is 

to require the client to convey a Uniform Commercial Code (UCC) 

security interest in the funds placed as a retainer in your client 

trust account or to create such security interest in the written fee 

agreement itself. The attorney becomes a secured creditor and 

can protect his or her retainer against either the bankruptcy 

trustee or another creditor of the client. 

When an attorney is discharged after receiving a retainer in the 

client trust account, the attorney ordinarily can keep the funds 

necessary to cover the outstanding bill, but most states require 

that any remaining amount be released to the client. A more 

difficult issue exists where the retainer is intended to be non- 

refundable or a flat fee. Courts are grappling with the question of 

whether an attorney having one of these retainers is limited to 

compensation based on quantum meruit if the client discharges 

the attorney. Again, the safest way to deal with these problems is 

to point out the application of a retainer in the fee agreement. 

For most lawyers, billing is based on time. At the end of each 

month, we total up the time and multiply it by the hourly rate. 

Block billing, on the other hand, groups tasks into a single, 

itemized block for each day. The risk of block billing is that it 

merges each task into a solid block of time, which some have 

criticized as making it impossible to determine how much time 

each task took. On the other hand, block billing eliminates one of 

the banes of private practice—maintaining time sheets. Whether 

you bill by task or in a block, it is essential that the description in 

your time records be sufficiently detailed and accurate to convey 

that you rendered something of value. When entering time 

descriptions, use common sense and good judgment. 

The first “alternative fee” was the contingency fee—the lawyer 

working for a percentage of the recovery in lieu of being paid an 

hourly rate. Today, clients are looking at “flat fees,” where a 

single fee is paid for the entire litigation, or an over-under 

approach in which the lawyer discounts the fee for work that takes 

more time than originally budgeted but gets a percentage of the 

savings bonus if the case is brought in under budget. 

Any departure from an hourly rate creates a potential conflict 

between lawyer and client. A lawyer on a fixed fee has an 

economic incentive not to take that extra deposition—the lawyer 

gets the savings. The contingency fee accommodates that conflict 

because the lawyer and client are aligned and both are paid if 

success is achieved. Because the flat or fixed fee leaves the issue 
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open, you can minimize the potential for conflicts by laying out in 

the fee agreement a careful budget, with the number of 

anticipated depositions, motions, and the like. But lawsuits are 

inherently unpredictable, making that sort of budgeting difficult at 

best. In the over-under approach, the conflict is diminished, but it 

exists nonetheless. No one has yet come up with a solution for 

this conflict, but it merits a full discussion with the client and 

carefully spelled-out terms in an initial fee agreement and as the 

litigation progresses. 

If the lawyer is a special creditor, many states recognize 

a “retaining lien” by statute. This lien is on the cause of action and 

all pleadings and papers relating to the lawsuit. Other states 

recognize a common law charging lien to secure the attorney fees 

in these assets (the cause of action and the files). Such liens are 

crucial when you represent a plaintiff who actually gets something 

out of the lawsuit, but they are more illusory when you represent 

a defendant for whom victory is merely keeping the status quo. 

It is important that attorneys “perfect” the lien. In order to make 

sure the other side does not pay twice, a party must file a notice 

of lien in the lawsuit. That way, if the defendant pays the plaintiff 

money, it is charged with the knowledge of the attorney’s lien, 

which usually means the defendant will not pay unless he or she 

gets release of that lien from the attorney who filed the lien or is 

indemnified by the recipient of the funds. 

How do you value that lien? In an hourly case, where there is a 

written fee agreement, it is usually a simple task, although when 

the attorney fires the client, the client may attempt to reduce the 

value of the lien by the cost of finding replacement counsel. In a 

contingency case, it is more problematic. Courts generally follow 

the approach of quantum meruit—the terminated lawyer getting a 

fair compensation for his or her labors. 

FOR MORE INFORMATION ABOUT THE SECTION OF 
LITIGATION 

- This article is an abridged and edited version of one that 

originally appeared on page 30 of Litigation, Summer 2010 (36:4). 

- For more information or to obtain a copy of the periodical in 

which the full article appears, please call the ABA Service Center 

at 800/285-2221. 

- Website: www.abanet.org/litigation. 
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LITIGATION 
LIMITED 

LITIGATION LIMITED — ATTORNEY FEE ALERTS 

Block Billing by Law Firms Costs Three Clients Over $2.5 Million 

SEPTEMBER 10, 2012 - Although the blockbuster Apple v. 

Samsung trial has received the lion’s (and the tiger’s and the 

bear’s) share of media attention, a few lower-profile decisions 

from this past August offer more practical guidance for 

corporate clients who aren’t regularly engaged in billion-dollar 

patent disputes. These rulings suggest that even though clients 

might often neglect to review their attorneys’ monthly invoices 

with a critical eye, courts will look at law firms’ vague, block- 

billed time entries with a healthy dose of skepticism (as well 

they should, since the decisions and studies cited below have 

concluded that clients who allow block billing are charged 10-30 

percent more hours than clients who aren’t block-billed). 

In fact, it turns out that courts often scrutinize legal bills more 

carefully than the clients who pay them, which presents a 

problem when those clients have only vague, block-billed time 

entries to serve as the basis for an award of attorneys’ fees. 

This is vital for clients to recognize, because even where there’s 

no clear statutory or contractual provision that would award the 

prevailing party attorneys’ fees, a court or arbitrator might 

nevertheless award costs and fees as sanctions for the opposing 

side’s misconduct. That means that every dispute has the 

potential to generate a significant attorneys’ fees award for 

one of the parties, and that failure to require law firms to 

comply with reasonable billing guidelines during the 

representation will invariably cause clients to lose out. 

Walman Optical Co. v. Quest Optical, Inc. 
Minnesota District Court Cuts Block-Billed 

Fee Request by 85 Percent 

In Walman Optical Company v. Quest Optical, Inc., No. 11-CV- 

0096 (D. Minn., Aug 9, 2012), the U.S. District Court ordered 

attorneys’ fees as sanctions for defendant Quest’s misconduct 

during discovery and invited plaintiff Walman to submit a fee 

petition. The trial court Indicated that it fully intended to award 

Walman every penny of its relevant attorneys’ fees. 

However, after being presented with vague, block-billed time 

entries in support of Walman’s fee request, the clearly 

infurlated court slashed the award by more than 85 percent, 

stating that: “Due to [counsel's] practice of block billing ... it is 

impossible for the Court to determine how much time [the 

lawyers] spent on specific tasks.” (Walman, at FN 16). Thus, 

rather than being awarded the entire $250,000 it had paid to its   

law firm, Walman received only 15 percent of that amount, 

thanks in no small part to its lawyers’ insistence on block billing. 

If you’re not sure what block billing is... well, just take a look at 

one of your outside counsel’s billing statements, since we can 

practically guarantee that it’s how you're being billed right now. 

The Walman court succinctly described block billing as “billing 

multiple tasks under a single time entry” and offered a typical 

example: 

Review and revised [sic] reply memorandum in 

support of motion for contempt; review analysis of 

deposition testimony regarding storage of product in 

San Antonio. [Total time billed: 8.1 hours]. 

So what's problem with this 8.1 hour entry...? “The Court cannot 

tell how much time [the lawyer] spent reviewing deposition 

testimony and how many hours he spent revising the reply 

memorandum.” (/d.) And that’s the problem with—and logic 

behind—block-billing: it eliminates the transparency and 

accountability that detailed hourly billing is supposed to provide. 

And while that’s great for law firms, it isn’t so good for their 

clients. Allowing firms to block bill sends a message to lawyers 

that invoices won't be subject to serious scrutiny and that 

billable hour inflation is an acceptable cost of doing business. 

Yelton v. PHI, Inc. 
Louisiana District Court Reduces 

Block-Billed Fee Request by 75 Percent 

Days after Walman was issued, a Louisiana federal district court 

rejected approximately $1.5 million (or 75 percent) of a party's 

$2 million request for attorney fees and expert witness costs 

because the law firm’s time entries were “vague, block billed 

and irrelevant.” Yelton, et. al. v. PHI, Inc., et. al., Civ. Action No. 

09-3144 (E.D. La, Aug. 14, 2012). Because this was a products 

liability action, it was unlikely that defendant PHI ever 

contemplated that attorney’s fees would become available; 

however, after the court held plaintiffs responsible for spoliation 

of evidence, PHI found itself the recipient of an unexpected 

multi-million dollar award of costs and attorneys’ fees. 

Or rather, it would have been, if PH! hadn’t allowed its lawyers 

to block bill their time. The court cautioned that all clients “take 

their chances” when they fail to critically review their lawyers’ 

invoices and the inevitable result is vague, block-billed time 

entries. In this case, PHI rolled the dice and lost. 

www .litigationlimited.com



For instance, the Yelton court’s review of PHI’s invoices revealed 

that one of its lawyers had charged PHi for dozens of nearly 

identical block-billed time entries over several months, each 

containing the phrase “work on discovery related matters.” (/d. 

at FN23). While It’s entirely possible that the lawyer actually did 

“work on discovery” for hundreds of hours, because all that time 

was block billed and conflated with other entries, the court— 

and the client, had it bothered to review the bills—could not 

possibly have made an informed decision as to whether any of 

the lawyer's time was well-spent. 

Accordingly, the Court slashed over 267 hours from that lawyer’s 

“discovery related” time entries. And that was just the 

beginning, as the court went on to reject more than a thousand 

hours from the law firm’s deliberately vague, block-billed 

Invoices. (Keep in mind that the /aw firm still walked away with 

$2 million in fees and costs that it was paid long before the 

court’s ruling. It’s the client who was out of pocket for $1.5 

million in fees and costs that should either have been part of the 

award or never billed in the first place.) 

So if “block billing is not favored by the courts” (Yelton, at FN 19) 

and is almost certain to cause clients to lose out on significant 

attorneys’ fee awards, why do law firms continue to do it? 

As the court in the next case pointed out, law firms insist on 

block billing clients for one reason: money. 

Payan v. Nash Finch Co. 
Colorado Appeals Court Approves 57% Reduction 

for Block-Billed and Duplicative Time Entries 

In Payan, et. al. v. Nash Finch Co., Case No. 11CA0570 (Co. App., 

Aug. 16, 2012), the Colorado Court of Appeals cited a Ninth 

Circuit decision and California State Bar study which found that 

“block billing resulted in a 10% to 30% increase in time shown 

in billing statements.” id., citing Welch v. Metro. Life Ins. Co., 

480 F.3d 942, 948 (9th Cir. 2007); California State Bar Committee 

on Mandatory Fee Arbitration Advisory 03-01 (2003). 

When you consider that the average billing rate for a national 

law firm is over $660 per hour, it soon becomes evident that 

block billing is literally a billion dollar business for law firms. So 

it’s obvious why law firms are reluctant to put an end to a 

practice that accounts for nearly one-third of their income. But 

it’s difficult to fathom why clients continue to allow outside 

counsel to block bill their time. 
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And even if clients themselves are distressingly unconcerned 

about their lawyers’ billing habits, more and more courts are 

wise to the block billing scam: The Payan court noted that 

“across-the-board percentage cuts are routinely employed by 

courts to remedy block billing” in affirming the trial court’s “S7 

percent... deduction for overstaffing and for hours that were 

excessive, redundant, or otherwise unnecessary,” including a 20 

percent reduction for block billing alone. 

The concurring opinion would have gone even further in 

reducing the fee award, and noted that the court may strike 

block-billed time entries In their entirety, because of “the 

difficulty caused by block billing in [that] it precludes an analysis 

of the billing records.” This means that clients who allow their 

lawyers to block bill aren’t just inviting overbilling — they might 

unwittingly be disqualifying themselves from any award of 

attorneys’ fees at all. 

Litigation Limited 
Helps Clients Eliminate Vague, Block-Billed Time Entries 

and Reduce Legal Bills by 20 Percent or More 

Don’t make the same million dollar mistakes as the parties in 

these cases. Even if you have an unwavering—and, dare we say, 

unfounded—belief that your lawyers always accurately record 

the time they spend on your matters, these cases show why it’s 

essential that every law firm follow “best practices” billing rules. 

That means, among many other things, absolutely no block 

billing. Unfortunately, because law firms have too much 

incentive to continue with these practices, it’s entirely up to 

each individual client to enforce its own billing rules and 

guidelines. 

That’s where we come in: for less than the cost of a few of your 

lawyers’ vaguely-worded, block-billed time entries, Litigation 

Limited can help you develop and implement outside counsel! 

guidelines that reduce your monthly legal spend by 20 percent 

or more. 

With only a few months remaining in 2012, this is the perfect 

time to begin developing practices and procedures that will 

reduce your legal bills in 2013 and beyond. Call Litigation 

Limited today at 424.738.0050 or e-mail the author at 

grant@litigationlimited.com to arrange a confidential, no-risk 

consultation. 

Grant D. Stiefel is the founder and president of Litigation Limited. He Is also an experlenced trial lawyer who has obtained favorable 
jury verdicts on behalf of Fortune 500 companies. For over a decade, he practiced at the international law firms Akin Gump Strauss 
Hauer & Feld LLP and K&L Gates LLP, where he managed a litigation portfollo worth over $1 billlon. Grant has also served as national 
coordinating counsel for major corporations, supervising and training lawyers In “best practices” compliance with client billing 
guidelines and ethical rules, in addition to counseling cllents and law firms in how to reduce litigation costs. He Is a 2000 graduate of 
the USC School of Law where he served on the /nterdisciplinary Law Journal and was elected to the Student Bar Association all three 
years. A National Merit Scholar, he graduated from the University of Southern California in 1994 with a dual degree in Psychology and 
Unguistics. Grant Is a member of the California State Bar and admitted to practice before all California state and federal courts and the 
Ninth Circult Court of Appeals. He Is also an accredited California State Bar MCLE provider and tralned attorney fee arbitrator. 

Grant can be reached directly at 424.738.0050 or via e-mail: grant@litigatlonIimited.com 
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Reconsidering 

Block-Billing 
Practices 

BY MICHAEL R. CARYL 

e lawyers 

today are 

under greater 

scrutiny than 
ever by clients, 

the media, and 
popular culture. Cli- 

ents retain lawyers 
because they have legal problems — small 
or large, but often stressful and contentious 
— and the legal process can be anything but 
clear, efficient, and predictable. Couple this 
with the average lay client's lack of famil- 
iarity with the legal process and the result 

is often confusion, frustration, anger, and 
disbelief! Disputes over the reasonableness 

of attorney's fees and a lawyer's billing prac- 

tices often erupt from this context. While 
the lawyer cannot control the course of liti- 
gation or even the client's sometimes incon- 
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sistent goals or plans, the lawyer can control 
the education of the client as to fees and bill- 
ing practices. Careful attention to these two 

matters can avoid most fee disputes. This 

article is about block billing, one of the best 
examples of an area where lawyers’ billing 
practices spawn client confusion, suspicion, 

discontent — and often fee disputes, bar 
complaints, and malpractice claims. 

Perhaps the most commonly used for- 
mat for billing of legal services is the bill- 
able hour.” A lawyer's hourly fee invoice is 
more apt to be attacked by a client today 
than at any other time in history. The most 

common form of attorney hourly billing 
in Washington and elsewhere is known as 
“block billing” Block billing is “the time- 

keeping method by which each lawyer and 
legal assistant enters the total daily time 

spent working on a case, rather than item-   

izing the time expended on specific tasks.* 
The following is an example of the dif- 

ference between “block billing” and “item- 

ized billing”: 

Block billing 
10/10/2010: Phone conf. with expert Jones; 

review documents for cross prep; msgs to 

and from client re files etc.; prepare cross 

and exhibits for defendant; msgs to and 

from court. 

Total: 4.0 hours 

Itemized billing 
10/10/2010: Phone conf. with expert Jones 

(.4) review documents for four hours cross 

prep (.8); msgs to and from client re files 
etc. (.3); prepare cross and exhibits for de- 
fendant (2.4); msgs to and from court (.1) 

Total: 4.0 hours 

The practice of block billing has been 
under attack by academics and consum- 
ers now for several decades.‘ As discussed 

below, courts throughout the country, in- 
cluding federal courts in the Ninth Circuit 
and Washington state, have expressed dis- 
approval of block billing and have reduced 

attorneys’ fee awards because of it. 
Judges and sophisticated clients are be- 

coming sensitive to the problems inherent 

with block-billed invoices. These invoices 
are so prevalent in Washington legal prac- 
tice today that only a small minority of 

lawyers actually apportion a day's legal 
services by task. While no Washington 
court has yet addressed whether block 
billing fails to meet the requirements of 
RPC 1.5(a) in a published opinion, a slight 
shift in the views of the Washington bench 
will expose practitioners to risks of heav- 

ily reduced fee awards in fee shifting or in 
reasonableness determinations of client 

bills based on blocked invoices.5 
Virtually every lawyer has block billed, 

or come across block-billing practices, in 
his or her career. The method is well-liked 

by attorneys because it is the fastest and 
easiest method of recording time. Various 
tasks for a single client on any given day 
often run together or overlap, so segregat- 
ing each item — a phone call, an e-mail, 
research task, co-counsel meeting, draft- 
ing session — each with its own duration, 

may seem arduous. However, the block- 
billing method obviously obscures the 
amount of time spent on each task and 

exposes the attorney to risks of reduced 

fee awards in fee-shifting determinations



and reasonableness of fee assessments. 

The issue of reasonableness of attorneys’ 
fees is a factual matter where the lawyer 
always has the burden of proof. The fact 
is that the burden of documenting the at- 
torney’s hours is upon the attorney, and 

evidence must be submitted to support a 
fee request.’ A simple list of tasks may no 
longer cut it. 

Trial courts must independently de- 

cide what represents a reasonable 

amount of attorney fees; they may not 

merely rely on the billing records of 

the prevailing party's attorney. Nord- 

strom, Inc. v. Tampourlos, 107 Wn.2d 

735, 744, 733 P2d 208 (1987). Trial 
courts must also create an adequate 

record for review of fee award deci- 

sions. Mahler, 135 Wn.2d at 435.8 

It should become clear that the time- 
cost of contemporaneously segregating 
one’s time is very minor, in the face of the 
substantial benefits and peace of mind 

earned by attorneys wise enough to adopt 
the practice. Benefits such as greater assur- 

ance of complete fee awards in fee-shifting 
motions, increased trust from clients and 

judges that comes with billing transpar- 
ency, and the upper hand in defending the 

challenges to the reasonableness of billed 
fees are all inherent positive by-products 

of detailed invoices, In cases where attor- 
ney’s fees are recoverable for only some 
of the claims made in a case, the ability to 
segregate time spent on various claims is 

absolutely necessary. Conversely, the use 
of block billing puts attorneys in a weak 
position with both clients and courts, 
since their time entries may appear to be 

nebulous, or even “padded,” because they 
are vague and impossible to analyze. The 
legal community would be well advised to 

consider moving away from the blocked- 
invoice tradition, especially when the an- 
swer is so painless: form the simple habit of 
segregated time recording. 

But the System Is Broken. . . 
Many of us go by the phrase, “If it isn't bro- 
ken, don't fix it” When faced with ques- 
tions about the efficacy of their block- 
billing habits, many attorneys predictably 
invoke this idiom in the hope of avoiding 
change from a long-established time re- 
cording method. Sadly, it does not matter 
that block billing is “the way it has always 
been done.’ In the coming years, I expect 
that the obvious weaknesses and poten- 

tial abuses of block billing will render it a   

relic of a bygone era, like oral contingency 

fee agreements and fees based on the size 
of a probate estate. 

The prevalence of block billing derives 
from its ease of time recording and the 
way it fulfills an attorney's short-term bill- 

ing needs. An attorney who works a given 
client's case for three hours may end up 
performing six or more discrete tasks dur- 
ing that period. To block bill, the lawyer 

need only list those tasks and then write 
a “3” in his day-planner or electronic time 
recorder to block bill his time. This allows 
the lawyer to bill the client and get paid 
for a minimum amount of billing effort. 

However, it does not afford the lawyer the 
ability, six months, two years, or five years 

later, to respond to a questioning client 
or a trial court in a fee-shifting or reason- 
ableness context. How can one know how 
much time was spent on each letter, e- 

mail, motion, memo, or research in order 
to justify the fee charged or to be charged? 
Proving what was actually done and for 
how long, years later, is simply impossible. 

This situation poses a real danger to 

attorneys who seek to collect their entire 
fees from the opposing party in fee-shift- 
ing cases, The fact is, even if the attorney 

has actually spent the time recorded, she 
has no way of showing the court how 
much time was spent on each task. Ac- 
cordingly, courts across the country have 
begun reducing fee awards where hourly 
fees were block billed. The attorney is rare- 

ly given the benefit of the doubt in these 
situations, When fee disputes, reasonable- 

ness determinations, or routine fee-shift- 
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ing arise, unapportioned time creates a 

built-in incentive and means for the court 

to reduce the fees sought to be upheld. 

Pressure on the Court 
Block billing is frequently attacked in the 
fee-shifting context. Consider the case of 

Sutherland v. Kitsap County.’ In this case, 
the plaintiff's motion for attorney's fees 
was reduced by 60 percent for several fac- 
tors, one of which was block billing: 

Due to poor documentation, the 

Court is left without a reasonably pre- 

cise manner in which to determine 

the time and labor required. It ap- 

pears that a majority of the Plaintiff's 

requested hours contain inadequate 

descriptions and/or block billing. The 
showing also raises suspicion that 

Plaintiff's submission of hours spent 

may have been created after the fact 

rather than from records kept concur- 
rently with the work being done. 

It is well known, ever since the U.S. Su- 
preme Court's decision in Hensley v. Eck- 
erhart,!° that the courts have discretion 
in adjusting a fee award because of the 

inadequacy of the lawyer's documenta- 
tion. What is new in the Sutherland case is 
the strong language in a Washington state 
federal opinion against the specific inad- 
equacies of block billing. And in Washing- 
ton State Democratic Party v. Reed, Judge 

Burgess of the Western District of Wash- 
ington cut a fee application of $457,922 to 

$178,159, in part due to block billing." 

The most experienced 
trial consulting team 
in the Northwest. 

503.297.4141 Portland 
www.commsnw.com 

ASTC## MEMBER 
AMERICAN SOCIETY OF TRIAL CONSULTANTS 

  

Communication 
trategies 

ia 
  

Northwest Lic 

January 2011 | Washington State BarNews 13



Decisions like that in Sutherland are 
becoming more common in many juris- 
dictions, and courts are increasingly dem- 
onstrating their frustration with block 
billing. In California, where progressive 
jurisprudential trends are often born, 
Welch v. Met. Life, 480 F.3d 942 (9th Cir. 
2007) affirmed a trial court's ability to re- 
duce block-billed invoices as long as they 
provide a showing that the reduction is 
fair. This case relied on a report from the 
State Bar of California that declared that 
the practice of block billing may increase 

time claimed by attorneys by 10 to 30 per- 
cent.” See also Bell v. Vista Unified Sch. 
Dist., 82 Cal. App. 4th 672, 689 (2001).   

This approach has been followed by 
many courts.!5 For instance, in Miller v. 
Bill Harbert Constr. in debunking ratio- 
nalizations in favor of allowing the block 
billing to stand, Judge Lamberth decided 
that precise time-keeping is necessary in 
a fee-shifting case and “lumped together” 
tasks make it impossible to evaluate rea- 

sonubleness. As a result, he reduced the 
lodestar determination of the plaintiff by 

10 percent, To quote Judge Lamberth: 

The Court acknowledges that more 

consistently precise time-keeping 

might prove somewhat disruptive to 

work-flow, but in a fee-shifting case, 
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it is necessary to facilitate subsequent 

judicial review. Most saliently, coun- 

sel's time entries are riddled with con- 

ferences, telephone calls, and meet- 

ings involving multiple professionals, 

but it is impossible to determine how 

long these conclaves lasted — or, as 

noted above, what subject matter 

they involved. Without such basic de- 

tails, the Court simply cannot ascer- 

tain whether this time was reasonably 

expended. Because relator's counsel's 

time records “lump together multiple 

tasks, making it impossible to evalu- 

ate their reasonableness,’ this Court 
finds that a wholesale reduction in 

the lodestar is appropriate. See Role 

Models Am., Inc., 353 F.3d at 971." 

In Lahiri v. Korhnarens, the court af- 
firmed as within the trial court's discre- 
tion, the estimation that 80 percent of the 
billing entries were block billed, and the 
trial court's decision to reduce those block 
billings by 30 percent.!® See In re Dutta,” 
where the court affirmed the bankruptcy 
court's refusal to permit full recovery for 
block billing. See In re Thomas, where the 
bankruptcy appellate panel for the Ninth 
Circuit reversed and remanded an award 

of attorney's fees to a bankruptcy trustee 
where “the extensive use of block billing 
entries deprived the bankruptcy court of 

the ability to adequately assess whether 

the amounts requested were reasonable, 
or whether Farmer (the trustee's attorney) 
had engaged in proper billing judgment.”8 

Breaking the Habit 
Block billing does more harm to attor- 
neys than what is laid out above. The use 
of block billing also feeds the public's dis- 
trust of attorneys and contributes to the 
negative stigma of our profession. Block 
billing is seen by sophisticated clients as a 
smokescreen for bill padding. If (or when) 
Washington attorneys try to defend their 
right to use the method, it will cast us all 
in a negative light. Block billing is not yet 
illegal; no cases in Washington rule it out 
of hand, and the Rules of Professional Con- 
duct (RPC) do not yet proscribe it. How- 
ever, the fact remains that attorneys who 

adopt an apportioned hourly billing meth- 
od are more likely to be more appealing to 
clients, will enhance the general reputation 
of lawyers in the eyes of the public and judi- 
ciary, and will ultimately avoid fee-shifting 
reductions.!? Openness and honesty is ex- 
actly what our clients expect to see, and ap- 

portioned invoices are one quick and easy



way to achieve that trust we would like to 
achieve and maintain. 

The transition to apportioned time re- 

cording is not necessarily complicated, and 
if time is kept contemporaneously, will not 
cost anything more. Electronic time-man- 

agement systems all possess functionality 
that allows for assigning a time for each 
task, and a simple day-planner can accom- 
plish the same. The inertia of having done 
it the blocked way is the biggest hurdle. 
Nonetheless, if old dogs can be taught new 
tricks, we can change our current billing 
practices and benefit accordingly. 

For solos and small firms, delivering a 

clear and honest billing each month will 
remove many of the headaches that re- 
sult from clients having questions about 
their bills, not to mention the court's in- 
quiries. And for medium- and large-sized 
firms, having a more transparent billing 
system is another easy way to rise above 

the competition and maintain long-term 
relationships with business and individual 
clients. Speaking personally, I also feel bet- 
ter when looking back at my invoices and 
knowing how spend my time. It helps me 
learn where J can become more efficient, 

and what is taking up most of my time for 

each particular client. It also allows me to 

answer client questions about the amount 

of time spent on a given project. 

Conclusion 
The lawyer's freedom to contract for at- 
torney’s fees has eroded over the past 40 
years. Contingency and flat-fee agree- 

ments must now be in writing (RPC 1.5(c), 
1.5(f) (2006)), and any fee agreements 
in violation of the RPC are now deemed 
unenforceable. Simburg, Ketter, Sheppard 
& Purdy, LLP. v. Olshan, 97 Wn. App. 901, 

909, 988 P.2d 467 (1999). Certain fees have 
been declared entirely unlawful, such as 

those based on a percentage of the pro- 
bate estate. The doctrine of fee forfeiture 
for breach of fiduciary duty has reached 
full flower now in Washington. See, e.g., 
Eriks v. Denver, 118 Wn.2d 451, 824 P.2d 
1207 (1992); Caryl, Michael, “Breach of 
Fiduciary Duty: The Nuclear Weapon of 

Fee Disputes” (January 2005 Bar News). 
Today, fee disputes between lawyers and 

clients are on the rise, and the import of 
RPC 1.5(a) (“A lawyer shall not make an 
agreement for, charge, or collect an unrea- 
sonable fee”) is only beginning to be felt. 
As the years pass, clients are growing ever 
more comfortable with the idea of chal- 
lenging their lawyers’ fees. In addition, 
clients are following the lead of judges in   

fee-shifting cases where the fees sought to 
be passed on the losing party are closely 
examined and often reduced. Insurers and 
other institutional payers of attorneys’ 

fees now commonly use professional fee- 
evaluating reviewers to judge the reason- 

ableness of fees charged to a client. 
The courts have no obligation, as Judge 

Lamberth characterized it, “to undertake 
the futile task of separating the plaintiff's 
block entries into their constituent tasks 
and apportioning a random amount of 

time to each.” Nor should a client be forced 
to accept a sizable monthly billing with 
no reasonable way to determine if the   charges are reasonable. The federal courts 

and more state courts are now reducing 
lodestars by a factor of 10-30 percent be- 

cause of block billing. Authority elsewhere 
empowers a reviewing court to simply ex- 

clude block-billed entries from fee-shift- 
ing consideration altogether. This places 

the responsibility for lost fees on the party 
who occasioned it, not the party required 
to indemnify. As these decisions grow 
more frequent, Washington attorneys 

would be wise to grow more accustomed 
to billing the smart way: contemporane- 

ously segregating each task performed 
with its own time value. It stands to rea- 
son that before long, a published decision 
in Washington will attack block billing 
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and reduce fees, As the Supreme Court 
did with non-refundable flat fees in late 
2008,”° in my view, I expect that eventually 
a mandating rule by the Supreme Court in 

the form ofa Rule of Professional Conduct 

will address block billing. Lawyers are bet- 
ter off to be on the upside of the trend and 
derive the benefits now, rather than to be 
caught later and deprived of a substantial 
part of their fee, or to suffer a client chal- 

lenge because of an outdated billing. & 

  

Michael R. Caryl graduated from George- 
town University Law Center in 1972 and 

has practiced trial work for over 37 years.   

His current practice focuses on litigation 

and expert witness services in disputes 
over attorneys’ fees. He can be reached at 

michaelc@michaelcaryl.com. 
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