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Most everyone probably would agree we should have fair-minded, 
competent, experienced appellate judges who follow the law.  Likely, 
there would be substantial debate, however, about the proper meaning 
of each term.  There would be even greater disagreement about how 
those judges should be chosen.

Tennessee has used several methods to choose appellate judges.  Under 
the 1796 Tennessee Constitution, the legislature appointed judges.1  
The Constitution of 1853 provided for their election, as did the 1870 
Constitution, which (as amended) is still in use today.2  Both constitu-
tions further provided, however, that “[t]he election of all officers, and 
the filling of all vacancies not otherwise directed or provided by this 
Constitution, shall be made in such manner as the Legislature shall 
direct.”3

In the late 1930s, groups across the country advocated for “merit 
selection” of judges to lessen political influence. Merit selection typi-
cally involves appointment by the governor from a list of nominees 
screened for qualifications by a commission, followed by a retention 
election.  The American Bar Association endorsed merit selection in 
1937, and in 1940, Missouri became the first state to change from 
popular election to merit selection.  In 1971, the Tennessee General 
Assembly enacted the “Tennessee Plan,” which prescribed a merit-
based selection and election process for all appellate judges.4  Under 
the plan a commission reviewed judicial applications and selected a 
panel of nominees, whose names were submitted to the Governor.  
The Governor was required to choose from that or an alternate panel.  
The judge would then stand for a retention election within two years 
and, thereafter, at the end of each eight year term.5  In 1974, the plan 
was repealed as to the Supreme Court,6 but in 1994 was reauthorized.7

As discussed in other articles, questions have arisen over the years 
regarding whether the Tennessee Plan is constitutional.8  Several 
special Tennessee Supreme Courts have upheld its constitutionality, 
consistent with the authority of the legislature to prescribe the method 

of election.9   Most recently, the issue was addressed in 
Hooker v. Governor Bill Haslam, M2012-01299-SC-R11-
CV (Tenn. Mar. 17, 2014), affirming the pervious conclu-
sions of constitutionality.  

Nonetheless, the debate continues.  In 2012, the General 
Assembly adopted Senate Joint Resolution 701, proposing 
a constitutional amendment to provide for the selection 
and retention election of our appellate judges.  If adopted, 
Art. VI, § 3 would be amended to provide:10

Judges of the Supreme Court or any inter-
mediate appellate court shall be appointed 
for a full term or to fill a vacancy by and 
at the discretion of the governor; shall be 
confirmed by the Legislature; and thereafter, 
shall be elected in a retention election by 
the qualified voters of the state. Confirma-
tion by default occurs if the Legislature fails 
to reject an appointee within sixty calendar 
days of either the date of appointment, if 
made during the annual legislative session, 
or the convening date of the next annual 
legislative session, if made out of session. 
The Legislature is authorized to prescribe 
such provisions as may be necessary to carry 
out Sections two and three of this article.

On November 4, 2014, the public will vote on this pro-
posal.

Amendment 2 is supported by the Governor, the Speak-
ers of both houses, and virtually all bar associations in the 
state that have taken a position.  It will settle the consti-
tutional argument.  Supporters imagine it also will assure 
that quality judges serve on our appellate courts.  
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But will it?

An attractive populist argument can be 
made that the public should elect judges.  
Twenty-one states have partisan or non-
partisan elections for the members of their 
highest court; seventeen have elections 
for their intermediate appellate courts.11  
There are, however, many problems as-
sociated with such elections.  One basic 
concern is that elections promote politi-
cal popularity over both legal ability and 
correct decision making.  Routinely judges 
must make difficult and sometimes politi-
cally unpopular, but required, decisions.  
Judges should not fear dismissal for mak-
ing a proper although unpopular decision.  
Judges are not representatives charged to 
vote the will of constituents; rather, they 
take an oath to serve impartially and to 
uphold the law.12  

Additionally, contested judicial elections 
are expensive and fundraising provides 
opportunities for corruption and special 
interest influence.13  The American Judi-
cature Society reports that “[s]ince 1993, 
candidates for seats on Alabama’s supreme 
court have raised more than $58 million.  
The 2006 elections saw the most expen-
sive judicial race in state history and the 
second most expensive in U.S. history, 
with candidates for the chief justiceship 
raising $8.2 million.”14  Where does that 
money come from? And why?

Merit selection of appellate judges is used 
in 25 states.15  A strong argument can be 
made that merit selection provides at least 
some assurance that unqualified candi-
dates will not be chosen.16  However, such 
a mechanism is no guarantee of quality.  
Influential friends and sycophants still 
can be appointed.17  A merit system with 
a robust independent screening process, 
alone or in combination with legislative 
confirmation, however, may buffer some 
of that influence.

Perhaps Amendment 2 will work well, at 
least as envisioned by some.  However, it 
needs to be recognized that the amend-

ment does not provide for merit selection, 
robust or otherwise.  Instead, it provides 
that the Governor may make appoint-
ments at his “discretion,” which the legisla-
ture can confirm or reject, followed by a 
retention election.  The amendment does 
not provide for candidate screening, or for 
a nominating commission or for criteria 
the Governor should use in selecting a 
judge.  Arguably, vested with constitu-
tional “discretion,” a governor might even 
disregard nominees proposed by a selec-
tion commission, should one later be es-
tablished by statute.  The amendment says 
nothing about how the legislature may ex-
ercise its authority.  Rather, it can refuse to 
confirm even the most eminently qualified 
nominee, for no reason whatsoever.  The 
amendment allows the legislature to fill in 
the blanks in the process:  “The Legislature 
is authorized to prescribe such provisions 
as may be necessary to carry out Sections 
two and three of this article…”18  Hmmm.

And what will the legislature do?  The 
wild card is the Senate Speaker, Lt. Gov. 
Ramsey.  As a practical matter, he and his 
appointees dominated the previous statu-
tory commission that expired last year.  
They followed extra-legal procedures in 
consideration and selection of nominees: 
political considerations were given more 
weight than qualifications, contrary to the 
requirements of the statute that the best 
qualified be recommended to the Gover-
nor.19  Governor Ramsey demonstrated 
in the recent Supreme Court retention 
election his interest in political control of 
the courts.20

Presumably, the amendment grants the 
legislature authority to establish a new 
selection commission, replacing the one 
administratively established last year by the 
Governor.  Should it do so, the legislature, 
and particularly Lt. Governor Ramsey, 
could dominate the selection process as 
under the now sunset Judicial Selection 
Commission, giving it or him the ability 
to dictate to the Governor who should be 
considered and, in fact, who should be 
appointed, because it or he could control 

both ends of the process.  In the currently 
politically-charged atmosphere, the selec-
tion process would be merit selection only 
in name and would cripple the indepen-
dence of the appellate courts, similar to 
what the Lt. Governor attempted to do to 
the Tennessee Supreme Court, only to a 
deeper and greater extent, embracing the 
entire appellate judiciary.  

So, what is one to do?  

Could Amendment 2 make judicial selec-
tion more political than partisan elec-
tions?  Certainly.  If the Legislature were 
to implement Amendment 2 as suggested 
above and with the influence demonstrat-
ed in recent years, it would politicize every 
appellate court.  If party control eventually 
changed, havoc would merely run in the 
other direction.

Could elections be worse?  Sure.  If every 
election was partisan and hotly contested, 
the influences of money and issue cam-
paigning could make judicial selection 
worse.  That, however, is unlikely.  There 
are simply too many appellate races and 
not enough at stake in each to attract the 
money and interest.21  So probably only 
the Supreme Court would be exposed.  As 
bad as that would be, it would not corrupt 
the entire appellate judiciary.

And there is always hope that if Amend-
ment 2 fails, cooler heads will prevail and 
people would recognize that the cur-
rent system, which multiple courts have 
found constitutional, best serves this state.  
Under the current plan, both houses of 
the General Assembly and the Governor 
have a say in the nominating process, as 
do lawyers and the public. The Governor 
then has the ability to sort through vet-
ted nominees to determine who might 
be best for which court at which time, a 
job which he has done well.  If the public 
finds a judge wanting, it can vote her out.  
Tennessee has a fortunate appellate judicial 
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history.  Unlike many of our surrounding 
sister states, Tennessee has largely avoided 
judicial corruption, political or otherwise.  
The proposed constitutional amendment, 
however, is not merely an effort to “consti-
tutionalize” the current merit system and 
to give a greater voice to the legislature.  It 
has a different design and purpose, which 
may lead to the dismantling of Tennessee’s 
current moderate, independent, com-
petent judiciary, with all the associated 
mischief.

Be wary when you vote.  Danger lies hid-
den in the belly of the Trojan Horse. �
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