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Matt Sweeney has provided an accurate historical summary of Ten-
nessee’s 218-year experience with selecting and retaining judges.  The 
conclusion he draws is that Amendment 2 – which will be on the 
November 4, 2014 ballot – is a Trojan horse that will empower the 
General Assembly to work mischief on the manner in which state 
appellate judges will be selected and appointed.  It’s a colorful meta-
phor to be sure.  Unfortunately, it’s misplaced because, accepting the 
metaphor’s premise, “the horse is already in the city.”

The Tennessee Supreme Court became a constitutional court in 1834.  
It is the only state court required by the Constitution of Tennessee.  
Tenn. Const. Art. VI, § 1 empowers the General Assembly to create 
(and presumably abolish) all other state courts.  In addition, Tenn. 
Const. Art. VI, §§ 3 and 4 explicitly permit the General Assembly to 
prescribe the manner in which state judges are chosen and elected, as 
long as the procedures it adopts are not contrary to the other require-
ments in Tenn. Const. Art. VI.  

Thus, under current law, the General Assembly’s authority over the 
selection and election of both justices and appellate judges is very, 
very broad.  The General Assembly has an essentially free hand.  It 
can implement a merit selection plan similar to the process that has 
been in place since 1971.  It can require state-wide contested partisan 
elections.  It can implement a process similar to the one used to select 
federal judges.  Or it can decide to take on the responsibility of ap-
pointing judges just as was done prior to 1853.  

A very important point that is being lost in the static of the debate 
over judicial selection is that Amendment 2 will actually decrease the 
General Assembly’s authority.  That’s right.  The General Assembly 
will have less control over the manner in which appellate judges are 
selected and elected than it does now.  If Amendment 2 passes, (1) the 
power to appoint judges will be explicitly vested in the governor and 
(2) the judges will run in “retention elections.” 

The requirement of “retention elections” will likely 
prevent returning to partisan state-wide elections 
with all of their attendant adverse consequences.  
Among them are huge sums of money, both from 
Tennessee and afar, being “invested” in the elec-
tions, particularly those for our Supreme Court 
Justices,  and the resulting bias, which has histori-
cally appeared in nearly every state touching Ten-
nessee in the 42 years that this State has selected 
most of its appellate judiciary merit selection.  
During that entire period this system has provided 
stability, reliability and consistency throughout the 
appellate process.  There has never been a hint of 
judicial impropriety or perceived political bias as 
to any of their many judicial rulings over all those 
years.  

Tennessee has just dealt with the only partisan elec-
tion ever since our Merit Selection Plan came into 
being.  If Amendment 2 passes there should never 
be another.  Justices and appellate judges can spend 
their time judging, not running for re-election and 
raising money on a partisan basis every other elec-
tion cycle.

Why, one might ask, would the General Assembly 
be so eager to diminish the authority it presently 
has?  That’s a good question.  The most likely 
answer is that through the efforts of a solitary 
constitutional pied piper, many legislators fear that 
the current way Tennessee’s appellate judges are 
selected and elected is unconstitutional.  It mat-
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ters little that the current system has been 
found to be constitutional in 1972, 1996, 
and 2014.  The legislators view Amend-
ment 2 as a way to end this decades-old 
debate once and for all.  In light of the 
legal system’s inability to end the debate, 
amending the Constitution to bolt down 
the essential parts of the current system 
may be the only way to end the discussion 
and move on.

Sweeney's historical summary illustrates 
one additional fact.  Any judicial system 
adopted in Tennessee will only be as good 
as the persons operating it.  The people 
were fed up with the way the General As-
sembly was selecting judges, and so they 
took the power away from the General 
Assembly in 1853.  The General Assembly 
took the power to name judges away from 
the Democratic and Republican State 
Executive Committees when it enacted the 
merit selection plan in 1971, in a biparti-
san vote.  In 1995, the General Assembly 
created an evaluation commission to 
provide the citizens information about the 
performance of all appellate jurists seeking 
re-election.

No system will ever be devised that will be 
completely impervious to politics or to the 
machinations of those pursuing their own 
agendas rather than the public good.  This 
will be the case whether Amendment 2 
passes or not.  Thus, no matter what pro-
cess Tennessee uses to select its judges, the 
bench, the bar, and the citizens must insist 
that the persons who have a role to play in 
the process are committed to the rule of 
law and are prepared to subordinate their 
personal agendas to the good of Tennes-
see’s legal system.

Sweeney’s conclusion is that we should 
simply roll the dice, defeat Amendment 
2, and then man the barricades to pre-
vent any changes in the status quo.  It’s a 
courageous position.  It might work, but 
it might not.  Before we double down on 
status quo, we should keep in mind what 
the opponents of the current system will 
say if Amendment 2 is defeated.  They will 
proclaim that the failure of Amendment 
2 to pass reflects the public’s dissatisfac-
tion with the current system and that the 
failure of Amendment 2 is a mandate to 
return to state-wide partisan elections.  
Will the General Assembly be influenced 
by this argument?  It might not, but it 
very well might.

Approving Amendment 2 will avoid fight-
ing this high stakes defensive battle and 
will enable the Executive and Legislative 
Branches, with the input of the bench, 
the bar, and the public, to create a process 

to select and retain appellate judges that 
will serve the public good for the future.  
That process, even though it has risk, will 
be much more constructive than watch-
ing all vestiges of the current system slip 
through our fingers.  We strongly believe 
that voting “yes” on Amendment 2 is in 
the best interest of all Tennesseans. �
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