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Basics of Probate for the General 
Practitioner 

A Seminar By  
Victoria B. Tillman. 
Angelia M. Nystrom 

Probate Jurisdiction 

T.C.A. § 16-16-201 
Vests jurisdiction in chancery court where not 

otherwise specifically provided by public, private, 
special or local act 

Tennessee Intestacy Statute  

Codified at T.C.A.§31-2-104 
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Tennessee Intestacy Statute 

a)  Share of Spouse 
1.  If there are no surviving children, the spouse 

gets the entire estate. 
2.  If, in addition to the spouse, there are 

surviving children of the decedent, the spouse 
takes either one-third, or a child’s share of the 
entire estate, whichever is greater. 

Tennessee Intestacy Statute 

b)  Share of Other Heirs ( In Order of 
Distribution) When There is No Spouse 

1.  To the issue of the decedent. If a child of the 
decedent is deceased with children surviving, 
then the children “stand in the shoes” of the 
parent. This is called per stirpes.  

2.  To the decedent’s father and mother equally, 
or to the survivor of them, if any.  

b)  Share of Other Heirs ( In Order of Distribution) 
When There is No Spouse 

3.  To the decedent’s brothers and sisters and the 
descendants of the brothers and sisters by 
representation. 

4.  The estate shall be divided equally, one-half to the 
decedent’s maternal grandparents and one-half to the 
decedent’s paternal grandparents or to their issue.  

5.  To the State of Tennessee. 

Tennessee Intestacy Statute 
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!  Gather necessary information 
!  Orient the client to the process 
!  Identify family conflicts and potential problems 

The Client Interview 

Determine Survivor’s Immediate 
Needs 

!  Surviving Spouse 
!  Minor Children 
!  Ability to make interim distributions 

The Safety Deposit Box 

Identifying Important Documents 
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Locating the Will 

!  Persons with highest right to serve 
!  Issues when the personal representative is a 

non-resident 

Counseling the Personal 
Representative 

II. Choosing the Type of Probate 
and Drafting Documents to 

Initiate the Process 
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!  Small Estate Administration 
!  Common Form Probate 
!  Solemn Form Probate 
!  Probate for Muniment of Title 
!  Ancillary Administration 

TYPES OF PROBATE 

Small Estate Administration 

!  Codified at T.C.A. § 30-4-101 et seq. 
!  Commenced by Affidavit 
!  Estate under $50,000 
!  No real property 
!  Cannot be commenced for 45 days 

following date of death 
!  No prior appointment of Personal 

Representative 

Small Estate Administration  

!  Requirements for Affidavit 
!  Notice to Creditors published in discretion 

of personal representative 
!  Closed by passage of time 
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Common Form Probate 

!  Most widely used 
!  Commenced by Petition 
!  Less Expensive than Solemn Form 
!  No notice required prior to commencement 

of proceeding to appoint personal 
representative 

!  Will open to contest for 2 years 

Solemn Form Probate 

Solemn Form Probate 

!  Formal method of probate 
!  Useful if potential dispute as to validity of Will or 

identity of heirs 
!  Process issues to persons with interest in estate 
!  Objections handled like lawsuit 
!  Lose ability to contest if no answer filed 
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Muniment of Title 

!  Date of death irrelevant 
!  Must have valid Will 
!  No grant of Letters Testamentary 
!  Used to clean up title 

Ancillary Administration 

Other Required Documents 

!  Oath 
!  Rule 10 Certification 
!  Cost Bond 
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Bond 

Amount is equal to value of personal property 

Bond (cont….) 

Excused if… 
1.  Will excuses requirement 
2.  Affiant and sole beneficiary are same person and court 

approves 
3.  All beneficiaries are adult and consent to waiver and 

court approves 
4.  Personal representative is a bank 

Inventory 

!  Filed within 60 days of issuance of Letters 
Testamentary or Letters of Administration 

!  May be excused 
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Notice to Beneficiaries 

!  Must be given within 60 days of issuance of 
Letters Testamentary or Letters of 
Administration 

ACCOUNTINGS 

Interim Accounting 

!  Filed within 15 months of qualification 
!  May be waived 
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Final Accounting 

!  Filed prior to closing estate 
!  Requirement may be waived 

Statutory Shares and Other Issues 

Spousal Rights and Rights of 
Minors 

Elective Share 
Homestead 
Exempt Property 
Year’s Support 
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Notice to Creditors 

•  Newspaper publication 
•  Letters to Creditors 
• Claims against Estate 
•  Exceptions to Claims 
• Time limitations 

Issues Related to TennCare 

Final Administration and Closing 
the Estate 
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Transferring Assets to 
Beneficiaries 

1.  Tenants by the entireties 
2.  Joint assets 
3.  Real estate 
4.  Non-titled assets 
5.  Titled assets 
6.  Promissory notes and interests in LLCs 

and partnerships 

Transferring Assets (cont.) 

7. Stock 
8. Life Insurance 
9. Trust Assets 

Special Distributions 

!  Distributions to Minors 
!  Distributions to Trusts 
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Compensation for the Personal 
Representative 

!  Record-keeping required 
!  Must be approved by probate court 

Order to Close 

.  

Tax Returns  
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Federal Income Tax Return 

!  IRS Form 1040 
!  Typically due on April 15th 

Federal Gift Tax Return 

•  IRS Form 709 
•   Due on April 15 in the year 
following the date of the gift 
• Annual gift tax exclusion is $14,000 
•   Gifts above exclusion reduce 
amount that can be passed tax-free at 
death 

Fiduciary Income Tax Return 

!  IRS Form 1041 
!  Required if estate has taxable income above 

$600 
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Federal Estate Tax Return 

!  IRS Form 706 
!  Current exemption amount is $5.43 Million 

for a Decedent dying in 2015 
!  Exemption is “portable” 
!  Due nine months from date of death 

Tennessee Inheritance Tax 
Return 

Tennessee Inheritance Tax 
Return 

Required for all Tennessee Estates 
May be waived for estate valued under 

$2,000,000  
Exemption amount is $5 Million for a 

Decedent dying in 2015 
Repealed, effective January 1, 2016 
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Tennessee Inheritance Tax 
Return 

Short Form v. Long Form 

The End 



 
 
 

BASICS OF PROBATE 
FOR THE GENERAL PRACTITIONER 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PRESENTED BY: 
TBA ESTATE PLANNING AND PROBATE SECTION 
 
 
SPEAKERS:  
Victoria B. Tillman 
Angelia M. Nystrom 



 
 

2 

 
 
 
 
 

PROBATE OVERVIEW FOR THE GENERAL PRACTITIONER 
 
 
I. Beginning the Administration Process 
 
 A. Understanding the Laws of Intestacy 
 B. Knowing What to Get Out of the Client Interview 
 C. Determining the Survivors’ Immediate Needs 
 D. Examining the Safety Deposit Box; Identifying Important Documents 
 E. Locating the Will and Knowing What to Do Next 
 F. Considerations in Appointing and Counseling the Personal Representative 

 
II. Choosing the Type of Probate and Drafting the Documents to Initiate the Process 
 
 A. Types of Probate 
 B. The Oath and Other Documents 
 C. Bond, Inventory and Accounting 
 D. Disclaimers 
 E. Notice Requirements 
 F. Issues Involving TennCare 
 
III. Accounting, Distribution and Asset Transfer 
 
 A. Accounting 
 B. Final Administration and Closure 
 C. Timing of Distributions 
 D. Transferring Jointly-held Assets 
 E. Transferring Probate and Non-probate Assets 
 F. Considerations for Handling Distributions to Minors and Trusts 
 G. Compensation and Discharge of the Personal Representative 
 
IV. Tax Returns and Tax Filing Requirements 
 
 A. Federal Income Tax Return 
 B. Federal Gift Tax Return 
 C. Fiduciary Income Tax Return 
 D. Federal Estate Tax Return 
 E. Tennessee Inheritance Tax Return 
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BASICS OF PROBATE IN TENNESSEE 
 

The administration of a decedent’s estate can be a daunting task.  The probate practitioner 
in Tennessee must be familiar with our State’s Probate Code, which is found in Titles 30, 31, 
32, and 35 of the Tennessee Code.  In addition, the probate practitioner must be familiar with 
both federal and State tax laws.  Finally, the probate practitioner must be familiar with the 
statutes relating to TennCare, which is Tennessee’s Medicaid program for long-term care.   
 
 Also, many jurisdictions have promulgated their own local rules of practice before the 
probate court.  It is helpful to review the local rules of the jurisdiction in which a decedent 
died prior to commencing any sort of probate action.  To further complicate the matter, 
T.C.A. §16-16-201 vests probate jurisdiction in chancery court in all counties where not 
otherwise specifically provided by public, private, special or local act. As a result, some 
counties have granted probate jurisdiction to the general sessions court, others have granted 
probate jurisdiction to the circuit court, and a few have created special probate courts.  Again, 
it is best practice to check with your local court clerk to find out where to file and to get a 
copy of any applicable local rules.   
 
 To get started, we have to ask:  “What is probate, anyway? In plain English, probate is a 
court proceeding in which a deceased person’s assets are catalogued, debts and taxes are 
settled, and any remaining assets are distributed to the heirs.  Probate is something else as 
well:  Often unnecessary.  Much of the time, a probate is not required when someone passes 
away.  And, if a probate is necessary, there are many ways to make it less lengthy, less 
complicated and much less expensive for the people left behind. 
 

A distinction that confuses many of our clients, as well as some attorneys, is that there are 
two estates when a person dies.  The Gross Estate is every asset, every interest, every right 
that the decedent had at the date of his death.  The Gross Estate includes the decedent’s real 
property interests, including timeshares and extra cemetery plots; it includes the decedent’s 
cash accounts, equities, bonds, mutual funds; it includes the decedent’s life insurance 
policies; it includes the decedent’s retirement accounts (i.e., 401(k)s, IRAs, and tax-deferred 
annuities); it includes the decedent’s vehicles, coins, jewelry, tools and toys; it includes the 
decedent’s interest in a business entity (i.e., his partnership interest, LLC membership or 
closely-held stock); it includes the decedent’s right to receive income from a trust established 
by someone else.  Such assets (or at least a part thereof) are part of the decedent’s gross 
estate even if they are jointly owned with another person or payable on death or designated to 
pay on death to someone specifically.  The Probate Estate consists of only those assets that 
are in the individual name of the decedent and are not designated to pay on death to another 
person.  This means that real property owned jointly with the decedent’s spouse is part of the 
decedent’s gross estate, but it is not part of his probate estate since it is owned jointly with 
his spouse.  This also means that the decedent’s life insurance or retirement account that is 
designated to pay on his death to someone is part of the decedent’s gross estate, but it is not 
part of his probate estate. 

 
 With these things in mind, you should be set to begin the administration process. 
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I. BEGINNING THE ADMINISTRATION PROCESS 
 
 
 A. Understanding the Laws of Intestacy. 
 
  When a decedent dies intestate, the Tennessee Intestacy Statute, codified at 
T.C.A. § 31-2-104, provides for the distribution of the intestate estate.  The Intestacy Statute 
produces the following result: 
 
  (a) Share of Spouse. 
 
   1. If there are no surviving children, the spouse gets the entire   
    intestate estate. 
   2. If, in addition to the spouse, there are surviving children of the  
    decedent, the spouse takes either one-third (1/3), or a child’s share  
    of the entire intestate estate, whichever is greater. 
 
  (b) Share of Other Heirs (In the Order of Distribution) Where There Is No  
   Spouse. 
   1. To the issue of the decedent.  If a child of the decedent is deceased  
    with issue surviving, then the children “stand in the shoes” of the  
    parent and take the deceased parent’s share (referred to as “per  
    stirpes”). 
   2. To the decedent’s father and mother equally, or to the survivor of  
    them, if any. 
   3. To the decedent’s brothers and sisters, or if deceased, to the  
    descendants of the brothers and sisters by representation (again,  
    “per stirpes.”) 
   4. Equally, one-half to the decedent’s maternal grandparents and one- 
    half to  the decedent’s paternal grandparents, or if deceased, to  
    their issue. 
   5. To the State of Tennessee. 
 
 If a decedent dies without a Will, it is often advantageous to proceed with a full intestate 
administration even if the estate could be administered using the small estates procedure.  The 
publication of the notice to creditors is generally beneficial in the intestate administration 
because it provides finality in that creditors are notified and must file within the statutory claim 
period.  With the small estates procedure, the notice to creditors is not required.  The notice to 
creditors requires creditors to file claims within four (4) months from the date of the notice. 
(Note, however, that for persons dying after January 1, 1998, the affiant in a small estates 
procedure can elect to have the notice to creditors published.) 
 
 While intestate administration is advantageous in some situations where the decedent 
died with a small estate, and while it is required when the estate is too large to be administered 
under the small estates procedure, intestate administration is costly.  A full intestate 
administration requires the filing of an accounting, an inventory and the posting of bond.  This 
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leads to increased attorney fees and court costs.  (If the inventory and interim accounting are 
waived, then the costs may be reduced.)  An intestate administration is also more complex than a 
small estate procedure.  The personal representative in an intestate estate must file numerous 
documents with the court, all of which must be made available to the heirs at law.  The heirs at 
law must have the opportunity to review and object to the documents that are filed.  Finally, with 
the full intestate administration, the estate cannot be closed before the time limit expires for 
creditors to file claims.  While the delay is at least four (4) months from the date of the last 
publication, it is oftentimes advisable to wait until one (1) year from the date of death to close 
the estate. 
 
 
 B. Knowing What to Get Out of the Client Interview. 
 
  1. Gathering Necessary Information:  At the initial client meeting with a 
personal representative of an estate and after a discussion of conflicts of interest and attorney 
fees, it is important to gather as much information as possible about the decedent and the 
decedent’s estate.  First, it is necessary to get information about the decedent, including the 
following: 

a. The decedent’s full name and any other names by which the 
decedent was known; 

b. The decedent’s street address and county of residence; 
c. The decedent’s Social Security number; 
d. The decedent’s date of birth and date of death; and 
e.  The decedent’s age at death. 

 
 It is then important to obtain information about the decedent’s heirs at law. If the 
decedent was never married and had no children, obtain information about the decedent’s 
parents, siblings and their issue, including names, ages, relationships to the decedent, and 
addresses.  If the decedent was or had been married, obtain information about the decedent’s 
marital status at death, and, if the decedent was married, obtain the spouse’s address.  If the 
spouse was deceased, obtain information about the decedent’s spouse, including date of birth, 
date of death and Social Security number.  Then, obtain information about the decedent’s issue, 
if any, including, names, ages, and addresses. If the decedent was predeceased by a child leaving 
issue surviving, obtain the names, ages and addresses of the deceased child’s issue. 
 
 Next, find out whether the decedent had a Will.  If the decedent died without a Will, 
determine the following: 

a. Whether the potential personal representative and the sole 
beneficiary are the same person; and 

b. Whether all of the beneficiaries of the estate are adults. 
 
 If the potential personal representative and the sole beneficiary are the same person, then 
bond can be waived.  If all of the beneficiaries of the estate are adults, then the beneficiaries can 
agree to waive bond. The beneficiaries can also agree to waive inventory and accountings. 
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 If the decedent died with a Will, find out where the original is located.  Obtain a copy.  
Be sure to determine when the original was signed, who witnessed the Will, whether it contained 
an Affidavit of Attestation that is notarized, and the addresses of the witnesses.  Also, determine 
who is appointed personal representative (if someone other than the client).  Determine whether 
bond, inventory and accounting are waived. If they are not, ask the client whether the Will 
beneficiaries would be agreeable to signing a consent to waiver of those items.  Then, obtain the 
names, ages, addresses and other contact information for the beneficiaries under the Will. 
 
 Next, determine whether there is a codicil (or codicils) to the Will.  If there is a codicil 
(or codicils), determine the location of the original.  Obtain a copy.  Be sure to determine when 
the codicil was signed, who witnessed the codicil, whether it contained an Affidavit of 
Attestation that is notarized, and the addresses of the witnesses.  Ascertain what changes are 
made to the original Will. 
 
 Next, find out who will be responsible for the decedent’s final federal and Tennessee 
income tax returns.  If the personal representative will be responsible for completing those 
returns, advise of the dates when the returns will be due. 
 
 Then, find out whether the decedent had a safe deposit box. If “yes”, obtain the following 
information:  where the box is located, the box number, the title to the box, and the names of all 
authorized signatories. 
 
 It is then important to get information about the decedent’s assets, including the 
following: 

a. Real property, including obtaining copies of deeds, information 
about how the property is titled, and the value of the real property; 

b. Stocks, bonds and marketable securities (including number of 
shares and CUSIP numbers), including information about how the 
assets are titled and their values; 

c. Amount of cash and bank accounts, including account numbers, 
approximate balances and account ownership information; 

d. Automobiles and other vehicles, including information about how 
those vehicles are titled; 

e. Life insurance policies on the life of the decedent and life 
insurance policies in which the decedent had an ownership 
interest; 

f. Interests in partnerships, unincorporated associations or other 
business entities; 

g. Whether the decedent created or had an interest in any trusts; and 
h. Any other assets owned by the decedent. 

 
 After obtaining information about the decedent’s assets, it will be necessary to gather 
information about the decedent’s debts and any potential creditors of the estate. 
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 Finally, obtain all of the contact information for the client.  Be sure that the client is clear 
as to what needs to be done.  It is imperative that appropriate steps are taken to orient the client 
to the probate process. 
 

A sample Estate Administration Questionnaire follows at the end of this Outline. It 
is often helpful to provide such a Questionnaire prior to the initial meeting. 

 
 
  2. Orienting the Client to the Process:  It is important to orient the client to 
the probate process.  A good rule of thumb is to give the client an outline of what will need to be 
done and when it will need to be completed.  A good outline should contain information 
regarding the following: 

a. The Petition for Probate; 
b. The probate hearing; 
c. Notice to Creditors; 
d. Notice to Beneficiaries; 
e. Notice to the Bureau of TennCare; 
f. Opening bank accounts; 
g. Obtaining an estate tax identification number; 
h. Preparing inheritance tax returns; 
i. Distributing property to the heirs and obtaining releases; and 
j.  Closing the estate. 

 
 At this time, it is also important to discuss with the client the different probate options 
(i.e., small estate procedure, intestate administration (if no Will), common form probate, and 
solemn form probate).  Be sure that the client is clear as to what is going to happen in the probate 
process. Also, be sure that the client feels comfortable in calling you with any questions that he 
or she has during the probate process.  Open client communication is key to avoiding problems 
during the probate process. 
 
  3. Identifying Family Conflicts and Potential Problems:  At the initial 
meeting, it is likewise important to identify family conflicts and potential problems.  Ask the 
client whether he or she anticipates problems with any of the heirs.  Be sure to advise the client 
that, while he or she may not be required to supply an inventory and accounting to the court, this 
does not mean that he or she is excused from providing such information to the beneficiaries.  By 
keeping the beneficiaries informed, the client can avoid many potential problems, as most 
beneficiary-related problems arise from lack of communication between the personal 
representative and the beneficiaries. 
 
 Also, it is important to determine whether the surviving spouse will accept the Will 
provisions.  If the surviving spouse is likely to elect against Will, then the personal representative 
should be extremely diligent in keeping good records regarding the assets of the estate and 
providing those to the surviving spouse (or his or her attorneys).  It is also important to determine 
whether the surviving spouse and minor children will petition the court for year’s support, 
exempt property and homestead.  Again, if this is likely, it is important to advise the personal 
representative to be extremely diligent in keeping records. 
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 As a general rule, a good personal representative can be key to preventing problems and 
keeping potential problems to a minimum. Advise the client that communication is key.  By 
keeping all interested parties informed, the client can avoid many potential problems, as most 
problems arise from lack of communication between the personal representative and the parties 
with an interest in the estate. 
 
 
 C. Determining the Survivors’ Immediate Needs. 
 
 In the event the decedent is survived by a spouse and/or a minor dependent child or 
children, the immediate needs of the spouse or minor child or children should be factored into 
consideration by a personal representative in dealing with the financial aspects of estate 
administration.  While a surviving spouse is often named as a beneficiary on life insurance or 
retirement benefits, the surviving spouse may not be able to access those funds for use 
immediately.  To the extent a decedent’s Will permits the personal representative to make 
interim distributions to the surviving spouse or minor child or children in order to meet support 
obligations during the pendency of the estate administration, the personal representative may be 
permitted to make those distributions shortly following qualification as personal representative. 
 
 If the Will does not provide for interim distributions, in some cases, the surviving spouse 
may need access to the estate’s assets prior to the completion of the administration of the estate.  
Pursuant to T.C.A. § 30-2-102, the surviving spouse may petition the probate court for a 
reasonable allowance for his or her support.  As set forth in the statute, the surviving spouse of 
an intestate estate, or a surviving spouse that elects to take against a decedent’s Will, is entitled 
to a reasonable allowance of money out of the estate for such surviving spouse’s maintenance 
during the period of one (1) year after the death of the spouse, according to the spouse’s previous 
standard of living, taking into account the condition of the estate of the deceased spouse.  The 
court is to consider the totality of the circumstances in fixing the authorized allowance, including 
assets that may have passed to the surviving spouse outside of probate.  Note also that the court 
may divide the allowance between the surviving spouse and the unmarried minor children of the 
decedent if the court deems it just and equitable to do so.  The allowance can also be granted to 
the unmarried minor children of the decedent if there is no surviving spouse.  Also, pursuant to 
T.C.A. § 30-2-102, the court may authorize the surviving spouse to receive any personal property 
of the estate in lieu of all or part of the money allowance.  If a surviving spouse is awarded such 
property, it becomes the absolute property of the surviving spouse and is exempt from all 
claimants of the decedent. 
  
 D. Examining the Safe Deposit Box:  Identifying Important Documents. 
 
 Under T.C.A. § 45-2-905(b), access to a safe deposit box is governed by the agreement 
between the bank and the box owner.  The death of a person authorized to access a safe deposit 
box does not terminate the access of others authorized to access the box unless such access is 
restricted by the box rental agreement or court order.  Pursuant to T.C.A. § 45-2-905(c), upon the 
death of the last surviving owner of a safe deposit box, access is granted to the duly qualified 
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personal representative or administrator of the estate of the deceased box owner, and the box 
only has to be inventoried if required by the bank or court order.   
 
 Prior to the appointment of a personal representative or administrator, a bank can permit 
access to the person believed to be named as personal representative in the Will, to the box 
owner’s surviving spouse or adult relative in order to inventory the box, to look for the 
decedent’s original Will, for documentation relating to funeral instructions or a burial plot or for 
information on the decedent’s life insurance.  In the event the box is accessed, generally an 
officer of the bank will accompany the person accessing the box in order to make an inventory of 
the items removed.  If the Will of the decedent is found and if it does not name as personal 
representative the person who is conducting the search with the bank’s representative, the bank 
may make a copy of the Will and mail or deliver it either to the personal representative named 
therein, or to the court with jurisdiction over the decedent’s estate.  Furthermore, if no personal 
representative or administrator has requested access to the contents within sixty (60) days 
following a box owner’s death, the bank may permit access to the surviving spouse or next of kin 
of the box owner for the purpose of inventory and removal of the contents.  A copy of the 
inventory must be provided to the bank. 
  
 Note that, prior to 1998, a safe deposit box held in the name of a decedent had to be 
inventoried before anyone could access its contents, even if another person was named on the 
box with permission to access it at any time.  In such an event, a court order was required to 
access the box.  The 1998 statute simplified the procedure for access considerably. 
 
  
 E. Locating the Will and Knowing What to Do Next. 
  
 The first order of business in estate administration is to determine whether the decedent 
had a Will and, if so, where the original is located.  If it is not known if a decedent had a Will, 
the client should search the decedent’s safe deposit box and the decedent’s personal papers at 
home and should contact the decedent’s attorney.   
  
 Any person or entity who has possession of or discovers a written instrument purporting 
to be the Last Will and Testament of a decedent should mail or deliver that instrument to the 
personal representative named therein as soon as the person or entity has knowledge of the 
decedent’s death.  Additionally, a copy of the document must be mailed or delivered to the clerk 
of the court having probate jurisdiction in the county of the decedent's residence.  If the personal 
representative cannot be located or if his or her address is unknown, the person having 
possession of the original instrument shall mail or deliver it to the clerk of the court in the 
jurisdiction of the decedent's residence. 
  
 If no Will is found, it is presumed that no Will exists.  If a copy is found, but no original 
is located, there is a presumption that the Will was destroyed or revoked by the testator.  Anyone 
trying to establish a lost or destroyed Will assumes the burden of overcoming this presumption 
by adequate proof.  It is not sufficient to show a person or persons who will take by intestacy had 
an opportunity to destroy the original Will.  The person seeking to establish a lost or destroyed 
Will must go further and show by facts and circumstances that the Will actually was lost or 
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destroyed fraudulently or accidentally against, and not in accordance with, the wishes and 
intention of the testator.  The presumption that the Will was destroyed by the testator may be 
rebutted, and its loss or destruction by other means may be shown, by both direct and 
circumstantial evidence.  For example, a proponent may be able to show that the testator did not 
have the custody and control of the Will after its execution.  If the burden of proof can be carried 
by the proponent of the Will, the contents of the Will may be proved by a copy reflecting the 
signatures of the decedent and all witnesses.   
 
  
F. Considerations in Appointing and Counseling the Personal Representative. 
 
 An executor is a man named by a decedent in his or her Will to administer the decedent's 
estate.  An executrix is a woman named by a decedent in his or her Will to administer the 
decedent’s estate.  The executor or executrix may also be referred to as the “personal 
representative.”  An administrator is a person named by a probate court to administer the estate 
of an intestate decedent.  T.C.A. § 30-1-106 gives the following people, in the order named, the 
right to administer the estate: 
  1. The executor or executrix named in the Will; 
  2. The surviving spouse; 
  3. Next of kin; and  
  4. Any creditor proving his debt on oath before the probate court. 
 
 The personal representative commences administration by delivering a Petition for 
Probate and the original Will to the probate court.  If the personal representative named in the 
decedent's Will does not wish to serve, he or she must file a declination when he or she delivers 
the Will to the court that merely states that he or she is named as personal representative in the 
decedent’s Will but that he or she declines to serve in such capacity.  The court will then appoint 
the next personal representative named or who petitions for appointment, or, if no one is named, 
the next person in the order listed above who is willing to serve. 
 
 If the personal representative is not a Tennessee resident, he or she is assenting to being a 
resident of the State of Tennessee for purposes of service of process.  Furthermore, service upon 
the clerk of the probate court of the county where probate is commenced is sufficient notice to 
bring the personal representative before the court issuing process pursuant to T.C.A. § 30-1-104.   
 
 When the probate court is satisfied that the pleadings are in order and that the person 
petitioning the court should be appointed to administer the estate, the court will issue a Letter 
Testamentary if the person was named in the decedent’s Will or a Letter of Administration if the 
decedent died intestate. 
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II. CHOOSING THE TYPE OF PROBATE AND DRAFTING THE DOCUMENTS 
TO INITIATE THE PROCESS 
 
 When a decedent dies owning assets, those assets are either probate assets, non-probate 
assets, or a combination of both.  Death without a Will results in an intestate estate, while a death 
with a Will will be a testate estate.  In either case, a formal court-administered probate is only 
necessary if there are probate assets.  
 
 Probate assets are assets that are held in a decedent’s name alone, where either no 
beneficiary has been designated or where the named-beneficiary is the decedent’s Estate. If a 
decedent dies with probate assets, T.C.A. § 30-1-101 provides that no person shall presume to 
enter upon the administration of the decedent’s estate unless he or she has been appointed by a 
court having probate jurisdiction.  Title to probate assets cannot legally be transferred until an 
estate has been submitted for probate and a personal representative has been appointed by the 
court.  
 
 Non-probate assets are assets that are owned by a decedent but pass by operation of law 
upon a decedent’s death.  They include assets held jointly with rights of survivorship, assets with 
beneficiary designations, assets that are payable on death or assets that have some other legal 
form of transfer on death.  Additionally, T.C.A § 31-2-103 provides that real property vests 
immediately upon the death of the decedent to the heirs at law or to the beneficiaries named 
under a Will.  
 
 It is important to make an initial determination as to whether probate will be necessary.  
If court-supervised probate is necessary, then   
 

A.  TYPES OF PROBATE 
 

1. Small Estate Administration 
 
The Small Estates Act is codified at T.C.A. § 30-4-101, et. seq.  This Act provides an 

informal and less expensive probate procedure for certain small estates.  In order to commence a 
small estate administration, a personal representative prepares an affidavit, which is filed with 
the probate court and certified by the probate clerk.  The certified copy of the Small Estates 
Affidavit gives the personal representative the authority to collect the decedent’s assets ad pay 
the decedent’s debts.   

 
In order to qualify as a “small estate,” an estate must meet a number of requirements. 

First, the value of the personal property of the decedent cannot exceed $50,000. Note, however, 
that this total does not include the value of personal property held jointly with rights of 
survivorship or life insurance.  Additionally, the decedent cannot have died owning real property.  
Second, at least forty-five (45) days must have passed since the decedent’s date of death (unless 
this requirement has been reduced by the court pursuant to T.C.A. § 30-4-103(c)). Finally, no 
petition for appointment  or actual appointment of a personal representative can have been made.  
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If the foregoing requirements are met, then T.C.A. § 30-4-103 permits any beneficiary of 
a Will, an heir at law, or a creditor of the deceased to file a Small Estates Affidavit with the 
Court to qualify the affiant to administer the Estate.  The Affidavit must set forth the following:  

 
a. Whether the decedent left a Will (if “yes,” the original Will must be filed);  
b. A list of unpaid debts of the decedent, the name and address of the creditor, and the 

amount of the debt;  
c. An itemized description and the value of the decedent’s property, the names and 

addresses of the persons holding that property, and a schedule of insurance on the 
decedent’s life that is payable to the Estate; and 

d. The name, address, age and relationship of each devisee, legatee or heir entitled to 
receive the decedent’s property.  

 
Pursuant to T.C.A. § 30-4-103(4), the affiant must post bond in an amount equal to the 

total value of the property being administered.  This requirement will be excused if the 
decedent’s Will excuses the requirement, if the affiant and the sole beneficiary are the same 
person and the court approves, if all the beneficiaries are adult and consent to a waiver of bond 
and the court approves, or if the affiant is a bank.   

 
A small estate is concluded by the passage of time. An affiant may be released from the 

bond by a court order after receipt of a tax clearance letter or upon affidavit that debts are paid.  
An affiant may also be released on the first anniversary of the filing of the affidavit.  

 
A sample Small Estate Affidavit  follows at the end of this Outline.  

 
 

2. Probate in Common Form 
 

The most widely used form of probate administration is common form probate. In order 
to commence common form probate, a written petition must be filed with the probate court. 
T.C.A. § 30-1-117 sets forth the requirements for a petition to commence common form probate.  
The petition must contain the following:  

 
a. The identity of the petitioner;  
b. The decedent’s name, age at death, residence address and the date and place 

of death;  
c. In the case of intestacy, the names, ages, mailing addresses, and relationship 

to the decedent of each heir at law;  
d. A statement that the decedent died intestate, and that a thorough search has 

been made for a Will but that no Will has been found;  
e. In the case of testacy, the date of execution of the Will, the names of the 

attesting witnesses, and a copy of the document offered for probate;  
f. The names, ages, mailing addresses and relationship to the decedent of each 

person named in the Will, and the names, ages, mailing addresses, and 
relationship of any heir-at-law not named in the Will;  

g. The identity of any minor or person under a disability;  
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h. The estimated fair market value of the estate to be administered;  
i. Whether bond, inventory and accounting are waived by the document being 

offered for probate or as authorized by statute;  
j. If there is a Will, a statement that the petitioner believes that the document 

being offered for probate is the decedent’s Last Will.  
 

Common form probate is less expensive than a formal probate.  With common form 
probate, no notice is required prior to the proceeding to appoint a personal representative.  With 
common form probate, however, the Will is open to be contested for two years from the date of 
the Order for Probate. 

 
A sample Petition for Letters Testamentary (with Will) is attached at the end of this 
Outline. A sample Petition for Letters of Administration (without Will) is also 
attached at the end of this Outline.  
 
3. Probate in Solemn Form 
 

   Probate in solemn form is the formal method for probate.  This method is most often used 
when there exists a potential dispute as to the validity of the Will or the identity of the heirs.  
While the information contained in the Petition for Probate is much the same, solemn form 
probate more closely resembles a lawsuit.  Pursuant to T.C.A. § 30-1-117, the Petition must 
request that process issue to all persons having an interest in the estate, whether as beneficiaries 
or heirs at law.  Summonses are issued and served as with any other lawsuit.  Any contestant 
must come forward within thirty (30) days following service of process. If no one files an answer 
or otherwise responds to the summons, then the Will will be admitted to probate. If this is the 
case, then no further objections can be raised as to the validity of the Will or the identity of the 
heirs.  If an answer is filed contesting the validity of the document offered for probate, then 
discovery is conducted and a hearing is scheduled upon the completion of discovery.  
 

4. Probate for Muniment of Title 
 

T.C.A. § 32-2-111 provides that, regardless of the date of a person’s death and any 
limitation on the time for admitting a Will for probate, any Will, when duly proven, whether of a 
resident or a non-resident, can be admitted to probate for the limited purpose of establishing a 
muniment of title to real estate and personal property, without the necessity of granting of letters 
testamentary or otherwise proceeding with administration.  

 
The only requirement for a probate for muniment of title is that a valid Will exist.  This 

procedure is most often used to clean up a chain of title to real estate.  
 
 
5. Ancillary Administration 

 
An ancillary administration is necessary when a decedent dies a resident of one state but 

owns property in another state.  T.C.A. § 32-5-101, et. seq. covers the administration of foreign 
Wills in Tennessee.   



 
 

14 

 
As a general rule, if a Will has been probated in another state, Tennessee law allows a 

copy of the Will to be admitted in Tennessee if the Will is authenticated.  The attorney wishing 
to open an ancillary proceeding must obtain a certified copy of the Will from the foreign 
jurisdiction and make them an exhibit to the Petition for Ancillary Administration.  The attorney 
should then probate the estate in the same manner as he or she would probate any other 
Tennessee estate.  

 
When an ancillary administration is commenced, if the gross estate of the decedent 

exceeds the exemption amount, then, if the Tennessee inheritance tax has not been completely 
phased out, Tennessee inheritance tax may be due on the pro-rata value of the property located in 
Tennessee.  Inquiry should be made into the total size of the estate….not just the value of the 
assets located in Tennessee. 

 
 

B. THE OATH AND OTHER DOCUMENTS 
 

When commencing probate in Tennessee, it is often wise to inquire as to whether the court 
clerk requires that the personal representative sign a sworn oath in the clerk’s presence or 
whether an oath can be signed and filed along with the Petition. Many courts now permit the 
attorney to bring the oath, making the personal representative’s presence at the initial hearing 
unnecessary.  Always check with the court clerk so that you know the policy beforehand.  

 
A sample Oath of Personal Representative is attached at the end of this Outline.  

 
 For someone probating in Knox County, local rules require that the personal 
representative complete and file a Rule 10 Certification.  The purpose of the Rule 10 
Certification is to assist the probate clerk in the collection of costs.  
 
 A sample Rule 10 Certification is attached at the end of this Outline.  
 
 Other courts, such as the Seventh Circuit Court for Davidson County, require a Cost 
Bond with the Petition for probate.  
 

A sample Cost Bond is attached at the end of this Outline.  
 
 

C. BOND, INVENTORY AND ACCOUNTING 
 

1.    Bond. 
 

As stated above, any person wishing to be appointed to administer a decedent’s estate 
will be required to post a bond in an amount equal to the value of the personal property of the 
estate of a decedent (including tangible personal property, bank accounts, etc.).  
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This requirement will be excused if the decedent’s Will excuses the requirement, if the 
affiant and the sole beneficiary are the same person and the court approves, if all the 
beneficiaries are adult and consent to a waiver of bond and the court approves, or if the personal 
representative is a bank. 

 
 A sample Consent to Serve Without Bond is attached at the end of this Outline. 
 

2. Filing of an Inventory and Practical Tips for Obtaining Information 
Concerning Assets. 
 
  a. Identifying and Collecting the Assets:  The personal representative has a 
duty to identify, collect and arrange for the preservation of the decedent's assets. 
 

 i. Within sixty (60) days after the issuances of Letters 
Testamentary or Letters of Administration, the personal representative 
must make a complete and accurate inventory of the probate estate of the 
decedent and return it to the clerk of the court exercising probate 
jurisdiction.  The personal representative must also submit the inventory 
upon sworn oath that it is true and correct to the best of his or her 
knowledge.  If the decedent’s Will excuses the making and filing an 
inventory or if all the residuary beneficiaries agree to excuse inventory, 
then and in such event, no inventory shall be required if the estate is 
solvent. 

 
 ii. Additionally, pursuant to T.C.A. § 30-2-301, within sixty 
(60) days of the issuance of Letters Testamentary or Letters of 
Administration, the personal representative must notify each legatee or 
devisee under the Will that such a person or entity is named as beneficiary.  
The personal representative must send, by first class mail or by personal 
delivery, a complete copy of the Will to the beneficiaries who share in the 
residue of the estate, and must send a copy of the paragraphs of the Will 
containing specific bequests to the beneficiaries who receive the specific 
bequests.   
 
Furthermore, the administrator of an intestate estate must notify each of 
the heirs-at-law that they are heirs-at-law by sending such persons copies 
of the Letter of Administration.  A good practice is to also send a copy of 
the Petition for Intestate Administration. 

 
A sample Estate Inventory, Waiver of Inventory and Affidavit of Notice to 
Beneficiaries is attached at the end of this Outline. 

 
3. Accountings.   

 
Pursuant to T.C.A. § 30-2-601, the personal representative, within fifteen (15) months 

from the date of qualification, shall file an accounting with the clerk of the court exercising 
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probate jurisdiction.  Until the estate is fully administered, the personal representative must make 
additional accountings annually from the date of the first accounting.  The accounting must show 
all receipts, disbursements and distributions of principal and income for the accounting period.  
The accounting should also list the remaining assets held in the estate.  It should be verified by 
sworn oath of the personal representative.  However, detailed accountings of solvent estates may 
be waived if the decedent waived the requirement for filing the same in his or her Will or if all of 
the distributees of the residuary estate have filed with the clerk of the court waivers that excuse 
the personal representative from filing the court accounting. 
 
 If accountings are waived either by the decedent's Will or by the distributees, the personal 
representative and distributees of the residue of a solvent estate in which all legitimate claims 
against such estate have been satisfied may file separate statements with the clerk of the court at 
any time after the period for creditors to file claims against the estate has expired.  The 
statements shall state that the estate has been properly administered, that the personal 
representative has paid or settled all claims which were lawfully presented, that the personal 
representative has paid all costs of administration, that the personal representative mailed or 
delivered notice to creditors as provided by T.C.A. § 30-2-306, that the personal representative 
has filed a receipt or closing letter from the Tennessee Department of Revenue evidencing 
payment of all Tennessee inheritance and/or estate tax due from the estate, that the personal 
representative  has notified the Bureau of TennCare of the decedent’s death and has received a 
release, that the personal representative has distributed the estate according to the Will or 
pursuant to the laws of intestate succession and has obtained and filed receipts for specific 
bequests.  The distributees of the estate must also state that the estate has been properly 
distributed to them and that they are satisfied with the administration.  If this is done, no final 
settlement hearing is required, and no further accountings are required in the administration of 
the estate. 
 

A sample Receipt and Waiver of Appearance at Detailed Accounting, a sample 
Detailed Annual/ Final Accounting, a sample Notice of Detailed Final Accounting, 
and a sample Waiver of Annual Accountings are attached at the end of this Outline.  

 
 
 4. Statutory Shares and Other Issues. 
 
  1. Surviving Spouse’s “Elective Share” Rights:  Tennessee law provides 
certain special rights for a spouse in addition to their general rights under the law of descent and 
distribution or under the decedent’s Will.  For a person dying before January 1, 1998, the 
elective share of a spouse of an intestate decedent, or a surviving spouse who elects against the 
decedent’s Will, is one-third (1/3) of the decedent’s net estate.  The decedent’s net estate 
includes all of the decedent’s real and personal property subject to disposition under the terms of 
the decedent’s Will or the by intestate succession, reduced by funeral and administration 
expenses, homestead exemption and year’s support.  The elective share is exempt from the 
claims of unsecured creditors of the decedent incurred after April 1, 1977 and is not reduced by 
any estate or inheritance taxes. 
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 Under T.C.A. § 31-4-101, for decedent’s dying after December 31, 1997,  the surviving 
spouse of an intestate decedent, or a surviving spouse who elects against the decedent’s Will, has 
a right of election, to take an elective share amount equal to the value of the decedent’s net 
estate, which is determined based upon the number of years the surviving spouse and the 
decedent were married to each other, in accordance with the following schedule: 
 

If the decedent and the surviving spouse   The elective-share 
were married to each other:     percentage is: 
Less than 3 years      10% of net estate 
3 years but less than 6 years    20% of net estate 
6 years but less than 9 years    30% of net estate 
9 years or more      40% of net estate 
 

 Under T.C.A. § 31-4-101(a)(2), if the decedent and the surviving spouse were married to 
each other more than once, the number of years that the decedent and the spouse were married is 
to be combined.  The years do not have to be consecutive but may be separated by divorce.  All 
years married are counted toward the total number of years for determining the elective share. 
 
 The decedent’s net estate is defined as all of the decedent’s real property and personal 
property subject to disposition under the terms of the decedent’s Will or by intestate succession, 
reduced by funeral and administrative expenses, secured debts, homestead, year’s support and 
exempt property, but not including property over which the decedent held a power of 
appointment. 
 
 Once the surviving share’s elective share has been calculated, a second calculation is 
required.  The second calculation is the value of each asset included in the decedent’s gross 
estate for Tennessee Inheritance Tax purposes that passed to the surviving spouse.  If the amount 
of the second calculation is greater than the amount of the first calculation, then the surviving 
spouse is not entitled to further payment from the decedent’s estate.  If the second calculation is 
less than the first calculation, then the surviving spouse is entitled to the difference between the 
first calculation and the second calculation. 
 
 In order to elect against the decedent’s Will or elect against the intestate share, a 
surviving spouse must file a Petition for Elective Share.  Under T.C.A. § 31-4-102, an action to 
claim an elective share must be commenced by nine (9) months from the date of the person’s 
death. 
 
  2. Surviving Heirs, “Pretermitted Heirs, ” and Disinherited Heirs 
 
   a. Surviving Heirs.  If a person dies without a Will or with a Will that 
fails to dispose of the decedent’s property, then the decedent’s property will pass pursuant to the 
Tennessee Intestacy Statute.  As previously set forth herein, when a decedent dies without a 
spouse surviving, his or her property is distributed pursuant to T.C.A. § 31-2-104, as follows: 

 
 (1) To the issue of the decedent.  If a child of the decedent is 
deceased with issue surviving, then the children “stand in the 
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shoes” of the parent and take the deceased parent’s share (referred 
to as “per stirpes”). 
 
(2) To the decedent’s father and mother equally, or to the 
survivor of them, if any. 
 
(3) To the decedent’s brothers and sisters, or if deceased, to the 
descendants of the brothers and sisters by representation (again, 
“per stirpes.”) 
 
(4) Equally, one-half to the decedent’s maternal grandparents 
and one-half to the decedent’s paternal grandparents, or if deceased, 
to their issue. 
 
(5) To the State of Tennessee. 

 
 The Tennessee Intestacy statute does not permit an intestate decedent’s property to be 
distributed to any relative more remote than a grandparent or the grandparent’s descendants. 
 
 T.C.A. § 31-2-105 provides that an adopted child is treated as though he or she is a 
natural-born child of the adoptive parents.  Once a child is adopted, that child is not considered a 
descendant of the natural parents, but rather a descendant of the adoptive parents; however, if the 
child is adopted by a spouse of the natural parent, then the natural parent and the stepparent/ 
adoptive parent are treated as the natural parents of the child for inheritance purposes.  For 
example, if a mother marries a person who is not the natural father of the child and the mother’s 
new spouse subsequently adopts the child, then the child would inherit from the natural mother 
and the spouse who has adopted the child.  The child would not inherit from the natural father, 
nor could the natural father inherit from the child. 
 
 T.C.A. § 36-1-121(e) provides that if a natural parent dies before the termination of his or 
her parental rights and the child is later adopted, then the child can inherit from the natural 
parent, as well as the adoptive parents once the child is adopted. 
 
   b. Pretermitted Heirs. Under T.C.A. § 32-3-103(a), a child born 
after the making of a Will, either before or after the death of the testator, not provided for nor 
disinherited, but only pretermitted in such Will, and not provided for by settlement made by the 
testator in the testator’s lifetime, shall succeed to the same portion of the testator’s estate as if the 
testator had died intestate.  T.C.A. § 31-2-108 provides that a child conceived prior to the death 
of the testator but born thereafter is included in the definition of “pretermitted heir.”  In order to 
collect the portion for the pretermitted heir, T.C.A. § 32-3-103(b) provides that the devisees and 
legatees and other heirs shall contribute proportionately out of the parts devised, or bequeathed 
to, or settled upon them by the testator. 
 
   c. Disinherited Heirs.   In order to disinherit an heir, a testator must 
expressly disinherit an heir in his Will (i.e., “I specifically and intentionally make no provision 
herein for my son, John Doe.”).  It is not necessary to specify a reason for disinheritance, but in 
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any case, specification of the reason for testator doing so may serve to avoid misunderstanding 
on the part of the disinherited person.  It is not necessary, as commonly supposed, to give a 
dollar to an heir for whom no other provision is made, nor to make any explanation of the 
omission, but such a provision is often included to demonstrate that the omission was deliberate. 
 
   d. Bequests to Heirs that Predecease the Legatee.   For decedents 
dying on or after January 1, 1998, T.C.A. § 32-3-105 (a) provides that whenever the devisee or 
legatee or any member of a class to which an immediate devise or bequest is made, dies before 
the testator or is dead at the making of the Will, leaving issue which survive the testator, the 
issue shall take the estate or interest devised or bequeathed which the devisee or legatee or the 
member of the class, as the case may be, would have taken had that person survived the testator, 
unless a different disposition thereof is made or required by the Will. 
 
   e. The Augmented Estate, Exempt Property and Family Allowances.  
The surviving spouse and minor children of a decedent have certain special rights in addition to 
their general rights under the laws of descent and distribution and under the decedent’s Will. 
 
 In addition to the right to an elective share as otherwise set forth herein, the surviving 
spouse has the right to exempt property, homestead, and year’s support.  Pursuant to T.C.A. § 
30-2-101, a surviving spouse of an intestate decedent or a spouse who elects against the 
decedent’s Will, is entitled to certain exempt property having a fair market value (in excess of 
any indebtedness and other amounts secured by any security interests in such property) which 
does not exceed Fifty Thousand Dollars ($50,000.00). Exempt property includes tangible 
personal property normally located in, or used in or about, the principal residence of the decedent 
and not used primarily in a trade or business or for investment purposes, and a motor vehicle or 
vehicles not primarily used in a trade or business.  Any action to set aside exempt property must 
be commenced by nine months following the date of death as set forth in T.C.A. § 31-4-102. 
 
 The surviving spouse is also entitled to homestead.  T.C.A. § 31-1-104(a) provides as 
follows: 

“Unless the homestead has been converted to cash by order of the court 
pursuant to § 30-2-209, and distributed outright and in fee, the homestead 
exempt in the possession of or belonging to each head of a family shall, upon 
that person’s death, any provision by will to the contrary notwithstanding, go to 
the surviving spouse during the surviving spouse’s natural life, with the 
products of the homestead, for the surviving spouse’s own use and benefit and 
that of the surviving spouse’s family who reside with the surviving spouse, and, 
upon the surviving spouse’s death, any provision by will to the contrary 
notwithstanding, it shall go to the minor children of the decedent, free from the 
debts of the father, mother or children.  Upon the death of the minor child or 
children, or their arrival of age, the land may be sold, and the proceeds 
distributed among the heirs of the deceased head of a family as if the head of 
the family had died intestate….” 
 

 In order to claim homestead, the surviving spouse is not required to elect against the Will 
of the decedent. 
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 Finally, the surviving spouse is entitled to year’s support, as set forth in T.C.A. § 30-2-
102. The surviving spouse is entitled to a reasonable allowance in money out of the estate for 
such surviving spouse’s maintenance during the period of one (1) year after the death of the 
spouse, according to the previous standard of living, taking into account the condition of the 
estate of the deceased spouse.  The court may consider the totality of the circumstances in fixing 
the allowance for a year’s support, including assets that may have passed to the spouse outside of 
probate.  The year’s support allowance is payable to the surviving spouse unless the court finds 
that it would be just and equitable to make a division of the allowance between the spouse and 
any unmarried minor children.  If there is no surviving spouse, then the unmarried minor 
children are entitled to the year’s support.  The year’s support is the absolute property of the 
surviving spouse for such uses and shall be exempt from all claims and shall not be taken into 
account in the administration of the estate or seized upon. In order to obtain the year’s support, a 
surviving spouse must elect against the Will before the year’s support may be claimed. 
 
 Minor children of a decedent are also afforded special protection under Tennessee law.  
Under T.C.A. § 31-1-104, minor children of a decedent are entitled to homestead if there is no 
surviving spouse and regardless of whether the decedent left a Will.  In addition, minor children 
of a decedent are entitled to exempt property and year’s support if there is no surviving spouse 
and if the decedent died intestate.  Under T.C.A. § 30-2-101(c), the custodian of minor children 
may apply for exempt property; however, such application must be made by nine (9) months 
following the date of death, as set forth in T.C.A. § 31-4-102.  Unmarried minor children may 
also apply for a year’s support in the event there is no surviving spouse.  Further, even if there is 
a surviving spouse and when a decedent dies intestate,  pursuant to T.C.A. § 30-2-102(b), the 
court has discretion to apportion the year’s support between the surviving spouse and the 
unmarried minor children. 
 
 D. Disclaimers. 
 
 There are occasions where a beneficiary under an estate does not want the property that 
the beneficiary is entitled to inherit.  In those instances, the beneficiary may want to disclaim.  
The more common uses for a disclaimer to disclaim or renounce inherited property are: 

a. The use of a disclaimer by a surviving spouse for a portion of the 
inherited property so that the spouse will not over-qualify for the marital 
deduction; and 

b. The use of a disclaimer by a wealthy person to avoid further increasing 
the size of his or her estate and corresponding tax liability. 

 
 The Tennessee disclaimer statute is identical to the federal disclaimer statute.  Internal 
Revenue Code § 2518 requires that a qualified disclaimer be in writing, be delivered to the 
personal representative or the person holding legal title to the property, and be delivered no later 
than nine (9) months after the date of the death of the decedent.  The disclaimant shall not have 
accepted any interest in the property being disclaimed and shall not direct how the disclaimed 
property shall pass.  The property will pass as though the disclaimant predeceased the person 
from whom the property should have been transferred. 
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 Likewise, T.C.A. § 31-1-103 requires that a qualified disclaimer be in writing, be 
delivered to the personal representative or the person holding legal title to the property, and be 
delivered no later than nine (9) months after the date of the death of the decedent.  The 
disclaimant shall not have accepted any interest in the property being disclaimed and shall not 
direct how the disclaimed property shall pass.  The property will pass as though the disclaimant 
predeceased the person from whom the property should have been transferred. 
 
 Depending on the interest being disclaimed, Tennessee law goes further than the federal 
law and requires that the disclaimer be filed in as many as three (3) locations.  First, the 
disclaimer should be filed with the person holding legal title to the property being disclaimed. 
Second, if the property involves an interest in the decedent’s estate and the decedent’s estate is 
being probated, then the disclaimer must be filed with the court in which the estate has been 
offered for probate.  Finally, if the disclaimer involves an interest in real property, then the 
disclaimer must also be filed with the Register of Deeds office in the county where the property 
is located. 
 
 E. Notice Requirements. 
 
  1. Notice to Beneficiaries:  T.C.A. § 30-2-301(b) requires that the personal 
representative shall, within sixty (60) days after appointment to administer the decedent’s estate, 
provide a copy of the Will of the decedent to the residuary beneficiaries under the Will and a 
copy of the paragraphs containing specific bequests to the recipients of those specific bequests.  
A copy of the Letters of Administration issued by the court clerk should also be provided to the 
residuary distributes of an intestate estate.  A good practice is to also include the Petition for 
Intestate Administration and the Order for Intestate Administration.  Within that same time 
period, the personal representative shall also file with the court an Affidavit stating that the 
requisite copies of the Will or the Letters of Administration have been sent to the beneficiaries of 
the Estate. 
 
  2. Notice to Creditors:  T.C.A. § 30-2-306 requires the clerk of the court to 
give notice to the decedent’s creditors to file claims.  The notice to creditors must be sent to the 
local newspaper in the county of the decedent’s death and must be printed once a week for two 
consecutive weeks.  If there is no newspaper in the county where the estate is being offered for 
probate, then the notice should be posted in three (3) public places in the county, one of which 
shall be the usual place for posting notices at the courthouse.  The form of the notice is set forth 
in T.C.A. § 30-2-306(b).  The legislature has just adopted revised language for the notice. 
 
 In addition to the publication in the local newspaper (or at three public places), the 
personal representative has the affirmative duty to identify the creditors of the deceased and send 
a copy of the first published Notice to Creditors to each of the creditors.  The notice should 
contain the decedent’s date of death, the identity of the personal representative, the date of 
appointment of the personal representative, and the date by which claims must be filed.  For 
creditors with actual knowledge, claims must be filed within four (4) months of the date of the 
first publication of the notice; otherwise, the claims are forever barred. 
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 For creditors without actual knowledge, T.C.A. § 30-2-310 provides that the absolute 
latest time a creditor of the decedent can file a claim is one (1) year from the date of death.  
Claims filed later than one (1) year following the date of death are forever barred. 
 

A sample Claim Form is attached at the end of this Outline.  
 
 
F. ISSUES INVOLVING TENNCARE 
 
 Medicaid, funded mostly by the federal government and partially by the states, is 
administered in the State of Tennessee under TennCare, and has become the default nursing 
home insurance for those with modest means. In order to be eligible for TennCare benefits, a 
nursing home resident may have no more than $2,000 in “countable” assets. A principal 
residence is a “noncountable” asset to the extent the applicant’s equity is less than $500,000, and 
there is no equity limit if the applicant’s spouse or other dependent relative lives there. 
  

The State of Tennessee is required by federal and State law1 to seek recovery for any 
funds expended by TennCare (Medicaid), up to the total amount paid by TennCare (Medicaid), 
on behalf of individuals age 55 and older.  Any person age 55 and older for whom TennCare has 
paid for nursing facility services or care received from Home and Community Based Services is 
required to request a release from the Bureau of TennCare or a statement of the amount owed to 
the Bureau of TennCare as reimbursement.  If the estate is not being probated, a representative 
does not have to provide the probate court information, but he or she must obtain a release of 
TennCare's claim prior to disbursement of funds and/or assets. 
  

The Bureau of TennCare requires that a representative complete a "Request for Release 
Form" and provide all requested documentation.  If it is determined that no money is owed to the 
Bureau of TennCare, or that the estate of the deceased TennCare (Medicaid) enrollee is not 
subject to estate recovery, a release will be provided.  However, if it is determined that the estate 
is subject to estate recovery, a TennCare (Medicaid) claim will be filed against the estate of the 
deceased TennCare (Medicaid) enrollee to inform the estate representative or attorney for the 
estate of the amount owed to TennCare (Medicaid) for nursing home facility services and/or 
Home and Community Based Services.  The TennCare (Medicaid) claim must then be satisfied 
to obtain a release.  
  
If there is a surviving spouse, TennCare will not recover from the estate until the time of the 
surviving spouse's death if:  
 
  1. The surviving spouse requests an exemption; and  
  2. The surviving spouse provides documentation of proof of marriage.  
 
 If there is a minor child under the age of 18, TennCare will not recover from the estate 
until the minor child reaches the age of 18 if:  
                                                
1 Estate Recovery enacted by 42 U.S.C. § 1396p., effective October 1, 1993, by T.C.A. § 71-5-116 in 1968, and by 
the Old Age Assistance Act in 1937. 
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1. The child or the child’s representative requests an exemption from 

recovery; and  
2. The child or the child’s representative provides a copy of the child’s birth 

certificate as proof of the relationship.  
 
 If there is a disabled child who became disabled prior to the age of 18, TennCare will not 
recover from the estate until the death of the disabled child if:  
  1. The disabled child or the disabled child's representative requests an  
   exemption; and  
  2. The disabled child or the disabled child's representative provides a copy of 
   the Social Security Disability Determination proving disability and onset  
   prior to the age of 18; and  
  3. The disabled child or the disabled child's representative provides a copy of 
   a birth certificate proving relationship.   
 
  For more information, contact: 
   Bureau of TennCare 
   Estate Recovery Unit 
   310 Great Circle Road 
   Nashville, TN  37243 
   Telephone:   (866) 389-8444 
   Facsimile:    (615) 413-1941 
 
 

A copy of the Bureau of TennCare Request for Release is attached at the end 
of this Outline.  

 
III. ACCOUNTING, DISTRIBUTION AND ASSET TRANSFER 
 
 A. Accountings. 
 
  1. Interim Accounting:  After the estate has been open for fifteen (15) 
months, the personal representative has an affirmative obligation to file an accounting of the 
estate and to supplement that accounting on each anniversary thereafter.  Generally, if a personal 
representative fails to file an accounting, the court clerk will send a reminder of the requirement 
to file an accounting and to file a statement with the court 
 
  2. Final Accounting:  If the personal representative affirms that all the 
requirements set forth in T.C.A. § 30-2-601 have been satisfied, and if all distributees of the 
estate waive the requirement of final accounting, a final accounting is not required to be filed 
with the court.  Otherwise, the personal representative is required to file a final accounting and a 
proposed final settlement.  All residuary beneficiaries should be notified of the time and date of 
the hearing to approve the accounting and proposed settlement.  If the personal representative 
seeks a fee, the fee will be approved at that time.  Additionally, the attorney for the estate will 
file a fee affidavit, as fees generally must be approved by the court in the absence of an 
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agreement to the contrary.  After the court has approved the final accounting and the proposed 
plan of settlement, the personal representative may distribute the remaining estate assets to the 
beneficiaries and file with the probate court receipts from the beneficiaries for those assets.   
 
 If a bond has been required, the court will then release the estate from bond and enter an 
order that can be sent to the bonding company for release of the personal representative from the 
bond.  While most bonding companies rarely allow a refund of unearned premium in any 
significant amount, a few bonding companies will issue a refund of a portion of the premium, 
which will need to be divided among the beneficiaries.  Because the refund amount is generally 
based on the length of time remaining in the policy year, the personal representative or attorney 
for the estate should send the insurance company notification of the court’s release of the 
personal representative from bond at the earliest possible opportunity to insure the highest 
possible refund of unearned premiums. 

 
B. Final Administration and Closure.   
 
Generally, a small estate can be closed without a final accounting.  For all other estates 

not qualifying for small estate administration or not otherwise exempt from formal 
administration, either a receipt or Waiver of Accounting and Statement and Administration must 
be filed in order to close an estate without a formal accounting.  If the personal representative has 
maintained a good relationship with all the beneficiaries, it is more efficient and economical to 
obtain waivers from all beneficiaries of the estate.  If all creditor claims of the estate have been 
satisfied, creditors who have been paid should file a receipt showing that they have been paid in 
full.  Additionally, the personal representative will need to file a request with the Bureau of 
TennCare and then file a Release from the Bureau of TennCare with the court.  Finally, the 
personal representative will need to file either an Inheritance Tax closing letter stating that no 
Tennessee inheritance tax was due and owing or a receipt stating that the tax due had been paid.  
When these documents have been filed, the estate can be closed. 

 
A sample Specific Bequest Receipt, a sample Distributee Statement, and a sample 
Personal Representative Statement are attached at the end of this Outline.  
 
If, for some reason, the Estate cannot be closed within fifteen months, a Personal 

Representative may be required to file an Estate Status Report, which will then be required 
yearly thereafter until the estate is closed.  

 
A sample Estate Status Report is attached to the end of this Outline.  
 

 
 C. Timing of Distributions:  How Long Do Beneficiaries Have to Wait to Get 
Their Money? 
  
 1. Interim Distributions:  While beneficiaries of an estate are often anxious to 
receive their shares of the estate, both federal law (see 31 U.S.C.A. § 3713) and Tennessee law 
(T.C.A. § 67-8-417) hold the personal representative liable if so much of the estate is distributed 
that there are insufficient assets with which to pay the taxes on the estate. 
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 That being said, the personal representative should distribute the personal property as 
quickly as possible as long as the other assets are sufficient to pay any taxes that will be due.  If 
the representative holds the personal effects, household furnishings, motor vehicles and other 
items of personalty, then the personal representative has the responsibility of insuring and storing 
these items until such time as they are distributed. 
 
 The personal representative should be encouraged to work to get the estate closed as 
quickly as practicable.  Failure to do so could result in suit being filed by the beneficiaries.  
T.C.A. § 30-2-710 provides that any distributee or legatee of an estate may, after the expiration 
of eighteen (18) months from the grant of Letters Testamentary or Letters of Administration, 
apply to the probate court to compel the payment of the distributee or legatee’s share. 
 
  2. Final Distributions:  For an estate opened on or after July 1, 2000 
(regardless of the date of death of the decedent), the personal representative should calculate the 
shares of the residuary beneficiaries using the Principal and Income Act, which adopts the 
“changing fraction method” of allocating income earned on and the appreciation and 
depreciation of the assets of the estate.  Shares are determined based on the values of the assets at 
the time of distribution.  
 
 Under T.C.A. § 30-2-701, upon the payment of all claims which are not contested and 
upon provision being made for expenses of administration, obligations on account of taxes and 
assessments which have not been settled, claims not yet due and undetermined contested claims, 
together with costs and expenses of litigation, the personal representative shall pay any balance 
remaining in the personal representative’s hands to the distributes or legatees entitled thereto. 
 
 D. Steps Involved in Transferring Jointly-held Assets. 
 
  Real Estate Deeds, Titles and Conveyances:  In the absence of a court-supervised 
administration of a decedent’s estate, more often than not, the surviving joint owners of property 
or the persons entitled to take real property by intestate succession fail to take the necessary 
actions to retitle the assets to remove the decedent’s name and reflect the proper ownership.  
Additionally, even when there is court-supervised administration, if there are assets that pass 
outside of the probate estate, more times than not, the recipients of those items fail to take the 
necessary actions to retitle the assets. 
 
 Failure to retitle the assets can result in delay in the ability to sell or transfer the assets 
until proof of ownership is obtained.  It is often necessary to obtain a certified copy of the 
decedent’s death certificate. If securities are involved, it will be necessary to obtain a Consent to 
Transfer from the Tennessee Department of Revenue so that the security can be retitled. This 
may also result in the Department of Revenue requesting that an inheritance tax return be filed if 
that has not already been done. 
 
 When real estate is involved, special problems can arise.  If there is more than one 
generation between the last titled owner and those claiming to be the current owners, then it will 
be necessary to identify the intervening owners.  If the intervening owners are deceased, then it 
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will be necessary to investigate the estates of those intervening owners in order to determine 
current ownership.  It can also be necessary to file an action to quiet title in the chancery court in 
the county where the real estate is located. 
 
 These problems can be avoided by taking the necessary steps on the front end to retitle 
the  assets to remove the name of the decedent and reflect the current owner.  In some cases, this 
can be done by presenting a death certificate of the decedent.  In other cases, it may be necessary 
to obtain a release for real or personal property from the Tennessee Department of Revenue.  In 
other instances, it may be necessary to file an Affidavit of Heirship or have a new real estate 
deed prepared. 
 
 E. Transferring Probate and Other Non-probate Assets. 
 
  1. Tenancy by the Entireties:  By operation of law, title to assets held jointly 
with rights of survivorship vests in the surviving joint tenant immediately upon death of an 
owner.  Because joint property is not a probate asset, the personal representative is not required 
to obtain or file a receipt for the joint property from the surviving joint tenant.  Note, however, 
that joint assets that pass by survivorship are a part of the decedent’s taxable estate. 
 
  2.  Retitling Joint Assets 
 
   a. Bank and Brokerage Accounts:  To retitle jointly-held bank and 
brokerage accounts into the name of the surviving joint tenant, the personal representative should 
contact the bank, broker or other appropriate transfer agent, notify it of decedent's death, and 
request that the joint account or assets be retitled in the name of the surviving joint tenant.  
Additionally, the personal representative should request that the account representative remove 
the decedent's social security number from any such account, especially if income earned on the 
account has historically been reported in the social security number of the decedent.   
 
   b. Real Estate:  Generally, real estate that is held as tenants by the 
entireties does not have to be re-titled.  With respect all other jointly-owned real estate, a sworn 
Affidavit that sets forth any facts concerning the relationship of any parties to persons deceased, 
or that contains a statement of any facts pertinent to be ascertained, that names the persons 
legally entitled to the subject part of the estate, shall be accepted for filing upon presentment to 
the Register of Deeds in the county in which the decedent owned the property jointly with 
another to whom the right of survivorship passes at death of the decedent.  An Affidavit of 
Heirship is often used where a husband and wife own real property as tenants by the entirety.  
The Affidavit of Heirship should state that, at the time the decedent and Affiant took title to the 
property, they were lawfully married; that the decedent and the Affiant remained married, 
without any intervening divorce or separation prior to the date of the decedent's death; and that, 
upon the date of the decedent's death, decedent and surviving spouse continued to be lawfully 
married.  A similar Affidavit can also be used for real property vesting in a surviving non-spouse 
joint tenant where the real property was held as tenants in common with right of survivorship.  In 
any such situation, it is not necessary to prepare a new deed. 
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  3. Non-Titled Assets:  Non-titled assets (e.g., jewelry and furniture) can 
simply be distributed to the beneficiaries in exchange for a signed receipt. 
 
  4. Titled Assets:  Titled assets, such as bank and brokerage accounts, can be 
transferred by notifying the bank or broker in writing that the account should be retitled in the 
name of the appropriate beneficiary, and the personal representative should request written 
confirmation of the transfer and the exact amount transferred.  Please note that with brokerage 
accounts, and other marketable securities, such as stocks, bonds, etc., the asset will often require 
the retitling from the decedent's name to the estate of the decedent, and then subsequently be 
retitled from the name of the estate of the decedent, to the beneficiary.  Again, the personal 
representative should obtain a receipt from the beneficiary when the property is transferred. 
 
  5.  Promissory Notes and Interest in LLC and Partnerships:  Promissory notes 
and interests in limited liability companies and partnerships should be transferred to the 
beneficiary by written assignment.  The personal representative should review carefully any LLC 
or partnership agreement governing the ownership interest to be sure that the requirements for 
transfer of ownership interest in the entity upon the decedent's death, including restrictions to 
same, are met.  Also, the personal representative should ascertain whether any options, rights of 
first refusal or other restrictions apply to the transfer. Upon distribution, the personal 
representative should obtain a receipt for the asset from the beneficiary. 
 
  6. Stock:  Publicly-traded stock should be transferred by the transfer agent or 
broker.  Closely-held stock can be transferred by canceling the decedent's certificates upon the 
corporate record book of the closely-held corporation and issuing new certificates in the name of 
the beneficiary.  Prior to any transfer of closely-held stock, the personal representative should 
confirm that there are no restrictions on transfer and that no Buy/Sell Agreements govern the 
transfer.  Upon distribution, the personal representative should obtain a receipt for the asset from 
the beneficiary. 
 
  7. Life Insurance:  Life insurance proceeds pass to the named beneficiary on 
a beneficiary designation form.  The beneficiary of the life insurance proceeds collects the 
proceeds by contacting the insurance company, informing it of the decedent's death, and 
requesting that the proceeds be paid upon a properly completed, executed and delivered claim 
form.  Generally, the insurance company will require the beneficiary to submit a death certificate 
and the appropriate paperwork required by the particular company.  If the policy is payable to the 
estate, the personal representative will have to comply with the same requirements. 
 
  8. Trust Assets:  Assets held in revocable trusts generally will not be 
distributed until a federal estate tax return and Tennessee inheritance tax return have been filed 
and the closing letters received from the Internal Revenue Service and the Tennessee Department 
of Revenue.  If the revocable trust requires an outright distribution of the trust property to the 
beneficiaries, the distribution guidelines applicable to estates generally will apply, except the 
trustee will not be required to obtain or file a receipt for the assets with the probate court.  A 
prudent fiduciary, however, usually will obtain a receipt and keep it with the trust records.   
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 If the trust requires that the property be divided between and distributed to additional 
trusts created upon the decedent's death (i.e., a marital trust and a family trust), greater care must 
be taken in allocating the assets, and appreciation and depreciation thereon between the date of 
death and the date of funding should be allocated as directed in the documents.  The trust 
agreement usually will contain a funding clause that describes how to make this allocation, 
which may be either a pecuniary sum or a fractional share.  The funding of the newly created 
trusts may have significant and estate tax consequences, and special care should be taken in 
making this allocation. 
 
 F. Considerations for Handling Distributions to Minors and Trusts. 
 
 Whenever property is to be distributed to minors or incapacitated persons for whom no 
guardian authorized to receive the property has been appointed, T.C.A. § 30-2-702 (b)(1) 
provides that the personal representative, before making final settlement, shall file a petition with 
the court setting out the fact that there are distributees who are minor children or incapacitated 
persons for whom no guardian has been appointed to receive property.  The petition should 
request the appointment of a guardian, unless petition is made pursuant to T.C.A. § 34-1-104. 
 
 T.C.A. § 34-1-104(a) provides that no person shall undertake the administration of the 
estate of a minor or disabled person until the person has been issued letters of guardianship or 
conservatorship; however no guardian or conservator is required to be appointed if the property 
of the minor or disabled person is deposited with the clerk of the court subject to distribution on 
order of the court.  Paragraph (b) provides that, if the total property of a minor or disabled person 
does not exceed the sum of Twenty Thousand Dollars ($20,000.00) and the court determines it is 
in the best interest of the minor or disabled person, the court may order any person holding 
property belonging to the minor or disabled person to deliver the property, without the necessity 
of the appointment of a fiduciary, to the natural guardian of the child or the person with whom 
the minor or disabled person resides. 
 
 Upon the filing of the petition pursuant to T.C.A. § 30-2-702(b)(1), the court shall 
appoint a guardian, if practicable, or, if impracticable, order the property belonging to the minor 
child or incapacitated person be paid or delivered into the state treasury, unless distribution is 
ordered pursuant to T.C.A. § 34-1-104.  Such payment or delivery shall be shown in the report 
and settlement of the personal representative, exhibiting the receipt of the guardian or the state 
treasurer, as the case may be. 
 
 G. Compensation and Discharge of the Personal Representative. 
 
  T.C.A. § 30-1-407 provides that the personal representative shall have the same 
power and authority, and shall receive the same compensation, as other administrators, 
guardians, and trustees.  Such compensation shall be approved by the court and are set by the 
custom and practice of similarly situated personal representatives for other estates in the 
jurisdiction where the probate is situated. 
 
 After the final accounting has been approved and the assets distributed, or in the 
alternative, all residuary beneficiaries of the estate have filed receipts for their share of the estate, 
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an Order may be submitted by the personal representative to the probate court for review and 
entry, discharging the personal representative from any further liability on behalf of the estate 
and discharging said personal representative from his or her duties. 
 
IV. TAX RETURNS AND OTHER TAX CONSIDERATIONS 

 
The personal representative of an estate has a duty to file all necessary tax returns.  There 

are multiple tax returns that may need to be filed that are either directly or indirectly related to 
the probate administration process.  

 
A. Federal Income Tax Return.  

 
If a decedent had taxable income, the decedent’s final Federal Income Tax Return, IRS 

Form 1040, will need to be filed by the personal representative for the last tax year in which the 
decedent was alive. If the decedent had a surviving spouse, then the surviving spouse may elect 
to file a joint return, which would be signed by the surviving spouse and the personal 
representative if one has been appointed.  Typically, the decedent uses a standard calendar tax 
year, and, as such, the tax return is due April 15th of the year following the calendar year of the 
decedent’s death.  

 
If a personal representative has been appointed, then the personal representative will sign 

the tax return on behalf of the decedent.  If no personal representative has been appointed, the 
surviving spouse can sign the return on behalf of the decedent. The decedent’s final tax year ends 
on the date of death—not the date that the tax ID number is generated.  For estates that are 
partially comprised of bonds and other securities, great care must be taken to attribute the interest 
and dividends to the appropriate 1040 and 1041 (the estate federal income tax return).  It is not 
uncommon for 1099’s to be issued to the decedent or to the personal representative.  If the 
accounts have not been properly retitled into the estate, the 1099’s issued may inaccurately 
reflect income attributable to the decedent that should be attributable to the estate.  If this occurs, 
then the preparer of the return will be required to correct this and/or clarify the information on 
the returns.  A good rule of thumb is to hire a seasoned accountant to handle these returns.  

 
 
B. Federal Gift Tax Return.  
 
If a decedent has made any gifts, it may also be necessary to file a federal gift tax return.  

The federal gift tax is reported on IRS Form 709, and it is due on April 15th in the year following 
the date of the gift. The federal gift tax scheme provides a lifetime credit against which gifts 
exceeding the annual exclusion amount can be credited.  Thus, a gift in excess of the exclusion 
amount will cause the amount that can pass tax-free at death to be reduced.  

 
 
C. Fiduciary Income Tax Return. 

 
If an estate has taxable income in excess of $600, the personal representative may be 

required to file a Fiduciary Income Tax Return, IRS Form 1041.   The personal representative 
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should be careful to include income in respect of a decedent (“IRD”).  IRD can involve accrued 
but unpaid compensation attributable to a decedent.  

 
 
D. Federal Estate Tax Return. 
 
One of the most crucial tax filings for an estate is the Federal Estate Tax Return, which is 

IRS Form 706. For a decedent dying in 2014, the exemption amount is set at $5.34 Million, and 
for a decedent dying in 2015, the exemption amount is set at $5.43 Million. We also have 
portability, meaning an estate can use a deceased spouse’s exemption amount if proper steps are 
taken at the death of the first spouse to preserve the unused amount.    
 

IRS Form 706 must be filed within nine (9) months from a decedent’s date of death.  
Extensions can be granted (which is often the case for larger estates where you are required to 
obtain complex valuations).  Although an extension may be granted, it only serves to keep a 
return from being delinquent.  In other words, the extension is not an extension as to the due date 
for taxes.  Accordingly, the personal representative and the return preparer must estimate the 
amount of federal estate tax due and pay the estimated amount with the extension in order to 
avoid penalties and interest.  

 
The federal estate tax return can be very lengthy and is broken down into multiple 

schedules.  Prior to filing a 706, the personal representative and the preparer should carefully 
read the instructions for filing Form 706.  

 
Federal tax forms can be found on the IRS website at www.irs.gov. 
 
 
E. Tennessee Inheritance Tax Return.  

 
Decedents dying in Tennessee prior to January 1, 2016 are also required to file a 

Tennessee Inheritance Tax Return unless the estate value is under $2,000,000.  If that is the case 
and if the decedent made no gifts in excess of the exemption amount, then the personal 
representative may file an Affidavit Waiving Tennessee Inheritance Tax Return with the probate 
court.  

 
A sample Affidavit Waiving Tennessee Inheritance Tax Return is attached at the 

end of this Outline.  
 
This author’s practice is to file a Tennessee Inheritance Tax Return for every estate. 

Tennessee’s tax exemption for a decedent dying in 2014 is $2 Million, and the exemption for a 
decedent dying in 2015 is $5 Million. Effective January 1, 2016, the Tennessee inheritance tax is 
repealed, meaning estates in Tennessee will not be subject to the Tennessee inheritance tax.   

 
Until repeal, though, the tax return is due within nine months of the date of death, unless 

extended.    
 



 
 

31 

If a decedent’s estate has a gross value of less than the exemption amount, then the 
personal representative can file a Tennessee Short Form Inheritance Tax Return.  The short form 
is a two-page return, which lists the assets and liabilities of an estate.  If the net estate is under 
the exemption amount, then no tax is due.   

 
Note of caution:  Even if there is no Tennessee inheritance tax due, great care should be 

taken with regard to reporting the value of the assets.  The reported value is critical to the 
establishment of stepped-up date of death basis in the assets.  This could have a direct impact on 
the degree of capital gains from the future sale of the assets.  In other words, do not be flippant 
with the value of the assets just because an estate is below the exemption amount.  

 
If the Tennessee gross taxable estate exceeds the Tennessee inheritance tax exemption, 

then the Tennessee Inheritance Tax Return must be filed.  Please note that the personal 
representative can use the schedules from the IRS Form 706 in the event the estate was required 
to file a federal estate tax return.  This saves time and avoids duplication of effort.  If the time for 
filing has been extended, as with the federal return, a personal representative should pay the 
estimated tax due in order to avoid interest.  

 
Tennessee Inheritance Tax Forms can be found on the website for the Tennessee 
Department of Revenue at www. State.tn.us/revenue.  
 
 
 
 

 


