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 The Tennessee Bar Association ("TBA") petitions the Court to adopt an amended Rule 

10 of the Rules of the Tennessee Supreme Court, the Code of Judicial Conduct ("Amended 

Code"), which governs the conduct of judges of the bench in Tennessee.  The proposed Rule is 

attached as Exhibit A.  Also appended in Exhibits B and C are suggested changes in some Rules 

of the Court and in some Tennessee statutes which, if the draft as presented is in large part 

adopted, will need to be made to harmonize the provisions of those specific rules and statutes 

with the revisions suggested in the draft Code submitted herewith.  In support of the adoption of 

these amended Rules, the TBA states as follows: 

BACKGROUND 

 In September 2009, Gail Vaughn Ashworth, then President of the TBA, appointed a Task 

Force to thoroughly review Tennessee's current Code of Judicial Conduct.  The last 

comprehensive review of the Tennessee Code of Judicial Conduct occurred in 1990.  Although 

there have been some amendments to Rule 10 since then, Ms. Ashworth, after consulting with 

many persons from different perspectives, concluded that it was important to have a 

comprehensive review of the Tennessee Code of Judicial Conduct which would include a review 

of developments in the relevant law over the last two decades. 

 Ms. Ashworth appointed thirteen persons to the Task Force on Judicial Conduct Rules 

("Task Force"), including a majority of whom were judges from the trial and appellate benches.  

She appointed T. Maxfield Bahner, Chair, and Sarah Y. Sheppeard, Reporter.  The other 

members of the Task Force are Albert C. Harvey, George T. "Buck" Lewis III, Barbara Mendel 

Mayden, Lucian T. Pera, Chancellor Jerri S. Bryant, Judge Angelita Blackshear Dalton, 

Chancellor Thomas R. "Skip" Frierson, Judge Alan E. Glenn, Judge Walter C. Kurtz, Judge Joe 

G. Riley, and Judge Thomas G. Stovall.  Mr. Allan F. Ramsaur, Executive Director of the TBA, 
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although not a voting member of the Task Force, attended all meetings and conferences and was 

very helpful to the Task Force. 

 The American Bar Association ("ABA"), long interested in judicial ethics, adopted the 

first Canons of Judicial Ethics in 1924.  These have gone through various iterations.  The Model 

Rule adopted by the ABA in 1972, and thereafter from 1987 to 1990, underwent a 

comprehensive review by the ABA Standing Committee on Ethics and Professional 

Responsibility and a Judicial Code Subcommittee.  Later a Joint Commission of the ABA was 

appointed to evaluate the Model Code.  Its comprehensive review concluded in 2007, and the 

revised Model Code was adopted by the ABA House of Delegates in February, 2007.  The 

format of the current Model Code contains four canons together with other sections entitled 

Preamble, Scope, Terminology and Application.  Since 2008, eighteen (18) states have adopted 

amendments to their codes of judicial conduct based upon the 2007 ABA Model Code of Judicial 

Conduct.1  Three (3) states have approved partial revisions.2  Four (4) states have proposals 

pending.3  Seventeen (17) states have committees established to review their codes.4 

 The Task Force began its work in the autumn of 2009.  It met in daylong meetings in 

Nashville and in telephone conference calls.  Its stated goal was to comprehensively review the 

Tennessee Code of Judicial Conduct in Supreme Court Rule 10 in light of developments in the 

                                                
1 Hawaii effective January 1, 2009; Indiana effective January 1, 2009; Delaware effective November 1, 2009; 
Montana effective January 1, 2009; Ohio effective March 1, 2009; Minnesota effective July 1, 2009; Kansas 
effective March 1, 2009, Arkansas effective July 1, 2009; Arizona effective September 1, 2009; Wyoming effective 
July 1, 2009; Utah effective April 1, 2010; Nevada effective January 19, 2010; Colorado and Maryland effective 
July 1, 2010; Connecticut, Nebraska and Washington all effective January 1, 2011; Oklahoma which will be 
effective April 15, 2011. 
2 Massachusetts, Missouri and New York have currently approved revisions to parts of their Judicial Codes. 
3 Mississippi, New Hampshire, Oklahoma and Tennessee have proposed revisions to their Judicial Codes.  
4 Arkansas, California, District of Columbia, Illinois, Kentucky, Louisiana, Maine, New Jersey, New Mexico, North 
Dakota, Oregon, Pennsylvania, Rhode Island, South Carolina, Texas, Vermont and Wisconsin have established 
committees to review their code. 



  
4 

relevant law and the changes in the ABA Model Code of 2007, and to suggest revisions relevant 

to Tennessee.   

 The Task Force's first draft was made available for public comment in the Spring of 

2010, with an original deadline for comments of July 31, 2010.  That deadline was extended to 

October 31, 2010, so that a committee of the Tennessee Trial Judges Association and the 

Tennessee Judicial Conference could have more time to review the proposal and formally 

present it to the Tennessee Judicial Conference at its meeting in October, 2010.   

 In addition to the comments received from the Joint Committee of the Tennessee Judicial 

Conference and Tennessee Trial Judges Association, comments were received from 

representatives of the Knoxville Bar Association, individual judges, and a committee of juvenile 

and family court judges.  Individual lawyers, as well as representatives of at least one section of 

the Tennessee Bar Association also commented. 

 Before the final deadline, but after many comments had been received, the Task Force 

began to carefully review the comments as it went back through its work product in fine detail.  

After receiving the comments of the Tennessee Judicial Conference and Tennessee Trial Judges 

Association in November, 2010, the Task Force carefully considered each of their comments and 

again the comments earlier received as it continued its thorough and comprehensive review of its 

work.  All of the comments received were thoughtful and helpful.  As these were considered, 

changes were made which are reflected in the draft submitted herewith as Exhibit A.   

THE PROPOSAL OF THE TBA 

 The TBA proposes that the Court replace the current Tennessee Supreme Court Rule 10 

with the proposed Amended Code attached to this petition as Exhibit A.  This Exhibit has 

extensive footnotes prepared by our excellent reporter, Sarah Sheppeard, comparing the draft 
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submitted for consideration by this Court with the current Tennessee Code and the ABA Model 

Code.  Because of the significant renumbering, realignment and reorganization of the 2007 

Model Code and the TBA recommendation that the new format be adopted, a traditional redline 

of the current code is not useful.  The TBA recommends that, if the Court adopts the Amended 

Code, the comments and comparison to the current code be adopted to aid in the transition to the 

new code. 

THE PROCESS FOR DEVELOPING THIS PROPOSAL 

 When she appointed the Task Force, Ms. Ashworth asked it to endeavor to complete its 

work thoroughly, but in an abbreviated period of time.  Each member of the Task Force accepted 

appointment with this understanding.  The members spent many hours working together during 

in-person meetings, conference calls, email exchanges, research, drafting and repeated revisions.  

Some of the work was delegated to subcommittees who did extensive research and reported to 

the full Task Force with recommendations which were then thoroughly debated.   

 The Task Force has been particularly fortunate to have had Sarah Y. Sheppeard as 

Reporter.  She has herself done a great deal of work and, with exceptional scholarship and grace, 

has had the laboring oar in drafting and redrafting.   

 The Task Force was open to all suggestions it received and thoughtfully considered each. 

 Parts of the draft have been submitted to the staff of the ABA Center for Professional 

Responsibility for comment.  The Task Force engaged in discussions by conference call with 

representatives of the ABA staff and also considered their written comments.   

 The Task Force also met with judges representative of drug courts to obtain their 

comments and learn more about the subject from their practical experience. 
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 The Task Force carefully evaluated every comment it received, especially those received 

in writing.   

 After the Task Force completed its work, the House of Delegates of the TBA and then the 

TBA Board of Governors approved the final proposal appended to this Petition. 

OBSERVATIONS REGARDING THE AMENDED CODE 
AND KEY SUBSTANTIVE POINTS 

 1. The Preamble has been revised.  The amended Preamble is limited to describing 

the general purpose and rationale of the Code. 

 2. The proposed draft includes a Scope section which is new and contains provisions 

from the existing Preamble to explain the structure of the Code and how the various parts of the 

Code are intended to operate. 

 3. The proposed Terminology section includes some new definitions including, for 

example, "aggregate," "contribution," "domestic partner" and other terms of relevance to the 

attached proposal. 

 4. The proposed Code is made up of four canons, as compared to the five canons as 

in the current Code.  The TBA believes that realigning the format and numbering of the Code to 

conform to the ABA Model Code, and to provide canons, rules and comments, will be helpful 

now and as the law develops in Tennessee and other jurisdictions. 

SUMMARY OF MAJOR SUBSTANTIVE CHANGES 
FROM THE CURRENT CODE OF JUDICIAL CONDUCT 

 Following are major changes the TBA suggests to the Court: 

 1. Prohibit judges who participate in judicial settlement conferences from presiding 

over the trial or other contested issues in that matter.  The recommendation is for both a 
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prohibition in Rule 2.6 and the Code of Judicial Conduct and an amendment Tennessee Supreme 

Court Rule 31, Section 20, because of the difficulties wrought by that process. 

 2. Adopt a limited exception to ex parte communications prohibitions for those 

involved in drug and mental health courts.  However, disqualification may be required.  See Rule 

2.9, Comment [4]. 

 3. Provide greater guidance on judicial disqualification and recusal.  Included are 

factors such as the levels of campaign support for the judge or the judge's opponent, the timing 

of the support and independent expenditures.  See Rule 2.11, Comment [7]. 

 4. Require compliance with new procedures for motions to determine incompetence, 

disqualification and recusal. 

 5. Change the gift threshold for required reporting from $150 to $250.  See Rule 

3.15(2). 

 6. Consistent with recent constitutional decisions, significantly lessen the restrictions 

on campaign activities while making it clear that campaign committees and judges must fully 

comply with campaign finance disclosure statutes, and that such activities may lead to 

disqualification.  See Rules 4.1, 2.11(d). 

 7. Include within the provisions related to judges' families a person with whom 

another person maintains a household and an intimate relationship other than a person to whom 

he or she is legally married.  See Rule 2.11(d). 

 8. Clarify application of certain Code provisions to senior judges, part-time judges, 

continuing part-time judges and pro tempore judges. 

 9. Clarify when judges may provide a reference or recommendation.  Permit use of 

official letterhead when the reference is personal or is based on personal knowledge and is 
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germane to the judge's professional knowledge, such as writing a letter of recommendation for a 

law clerk.  See Rule 1.3, Comment [2]. 

 10. Clarify a judge's responsibility to report violations of the Rules of Professional 

Conduct and the Code of Judicial Conduct by lawyers and judges, including reference to judicial 

assistance programs.  See Rule 2.15. 

 11. Permit judges, spouses and guests to attend, free of charge, events associated with 

educational, civic, religious, fraternal and charitable organizations.  See Rule 3.14, Comment [1]. 

 12. Limit participation in activities of organizations which engage in political 

advocacy in limited subject areas or consistently for one side in lawsuits.  See Rule 3.7, 

Comment [1]. 

 13. Emphasize that judges must perform their duties promptly, as well as 

competently, diligently and cooperatively.  See Rule 2.5. 

IN ADDITION TO AMENDING THE CODE OF JUDICIAL CONDUCT, THE COURT 
SHOULD AMEND PROCEDURAL RULES, OTHER SUPREME COURT RULES AND 

RECOMMEND STATUTORY CHANGE TO THE GENERAL ASSEMBLY 
 

 In addition to the charge to the Task Force that it examine the Code of Judicial Conduct, 

the TBA asked that the Task Force place a specific emphasis on recusal and disqualification.  In 

so doing, the Task Force also made recommendations, adopted by the TBA, that procedural 

rules, other Tennessee Supreme Court Rules, and statutes be amended and conformed to its 

recommendations on amendments to the Code of Judicial Conduct. 

 The first such set of recommendations involves new procedures to address determinations 

of incompetence, disqualification and recusal.  These issues, which will be treated generally as 

issues of disqualification for the purposes of this discussion, have gained increased attention.  In 

part, this attention derives from the explosion of contested, big money campaigns for judicial 
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office.  As detailed in the attached Exhibit E, The New Politics of Judicial Elections 2000 -2009, 

attempts to influence the outcome of judicial elections and, indeed, judicial decisions through 

campaign contributions have grown exponentially over the last decade.  This issue came to a 

head in the case of Caperton v. Massey, 129 S.Ct. 2252, 173 L.Ed.2d 1208, in which the U. S. 

Supreme Court held that there is a Due Process dimension to disqualification considerations 

when there are massive campaign contributions.  The TBA recommendation is first that the Code 

of Judicial Conduct be amended in Rule 2.11 and related comments to explicitly address 

campaign contributions in the context of disqualification.  However, the creation of a new 

substantive standard is not enough.  Therefore, the TBA recommends that the Court order its 

Advisory Commission on Rules of Procedure and Evidence to adopt new procedures to be set 

forth in the Rules of Civil and Criminal Procedure and changes in the Rules of Appellate 

Procedure to address motions for a determination of incompetence, disqualification or recusal 

and to provide for an immediate interlocutory appeal as of right to the appropriate appellate court 

by a party aggrieved by the ruling on such a motion.  The TBA earnestly believes that these 

procedural changes are needed to maintain the public trust and confidence in the fairness and 

impartiality of judicial decision making and that the procedures proposed will facilitate the 

public’s perception of fairness without unduly burdening the justice system. 

 Changes are also recommended to Tennessee Supreme Court Rule 11, Article VII.  The 

existing procedures on substitute judges can be read to require that the judge who determines 

himself or herself to be incompetent or disqualified or who must recuse should choose his or her 

successor.  The TBA believes that these rules should be amended to provide that only when a 

judge is unavailable to hear a matter should the judge seek interchange and a substitute judge.  A 

judge who has decided she or he has an interest in the case should not decide who will preside 
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over the case.  The determination that a judge has an interest indeed extends to deciding who will 

ultimately hear the case.  

 The third recommendation is that the Court amend Tennessee Supreme Court Rule 31 to 

make explicit a prohibition that the judge who participates in a judicial settlement conference is 

precluded from presiding over the trial or other contested issues in the matter.  This 

recommendation is consistent with the recommendation for changes in Amended Rule 2.6(B). 

That Rule and the related comments make it clear that a judge may encourage settlement, but 

participation in a judicial settlement conference and the information obtained in a conference 

make it inappropriate for that same judge to preside over contested hearings in the matter.   

 The fourth set of recommendations involves amendment to Tennessee statutes.  The TBA 

proposes that the Court recommend a statutory change to TCA § 2-10-103(13) to require that 

state trial judges file their campaign disclosures with the State Registry of Election Finance 

rather than the individual county election commissions.  This change is needed in order to assure 

that parties and their counsel have full, transparent access to information regarding campaign 

contributions.  Information regarding campaign contributions is now even more relevant to 

determinations under Amended Rule 2.11.  Under the present system, state trial judge campaign 

disclosures are filed in the individual county election commission offices.  This means that the 

individuals must go to each county in the district to find the information because it is not 

currently available online.   The Registry of Election Finance has implemented an electronic 

filing system that should be familiar to appellate judges because they are presently under the 

statewide filing system. 

 The other statutory change needed is to reconcile the provisions of TCA §§ 17-1-105 and 

23-3-102 relative to the wind up of a law practice by a newly elected or appointed judge. The 
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recommendation is that a 180 day wind up period be permitted and that the provisions also be 

made consistent with Amended Code Rule 3.10. 

CONCLUSION 

 The courts of this state are held in high esteem, primarily because of the character, 

demeanor and integrity of the judges who hold office in Tennessee.  Another reason for this high 

esteem is that this Court has adopted high standards through the Code of Judicial Conduct and 

other procedures to establish standards of conduct which are beyond reproach.  The time has 

come for this Court to update those standards to meet changing conditions so that both the reality 

and the perception by the public of trust and confidence in the system are maintained. 
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CERTIFICATE OF SERVICE 

 
 The undersigned certifies that a true and correct copy of the foregoing will be served by 
electronic mail notification and by mailing an electronic version of the entire proposal, within 
seven days of the filing of this document, upon the individuals and organizations identified in 
Exhibit F to the petition by regular U.S. Mail, postage paid. 
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 EXHIBIT A 
 

TBA Proposal for Amendment to the TN. Sup. Ct. R. 10, Tennessee Code of Judicial 
Conduct ("Amended Code") 

(Clean version) 
 
 
 

PROPOSED NEW 
TENNESSEE CODE OF JUDICIAL CONDUCT 

PREAMBLE 

[1] An independent, fair and impartial judiciary is indispensable to our system of 
justice.  The United States legal system is based upon the principle that an independent, 
impartial, and competent judiciary, composed of men and women of integrity, will 
interpret and apply the law that governs our society.  Thus, the judiciary plays a central 
role in preserving the principles of justice and the rule of law.  Inherent in all the Rules 
contained in this Code are the precepts that judges, individually and collectively, must 
respect and honor the judicial office as a public trust and strive to maintain and enhance 
confidence in the legal system. 

[2] Judges should maintain the dignity of judicial office at all times, and avoid both 
impropriety and the appearance of impropriety in their professional and personal lives.  
They should aspire at all times to conduct that ensures the greatest possible public 
confidence in their independence, impartiality, integrity, and competence. 

[3] The Code of Judicial Conduct establishes standards for the ethical conduct of 
judges and judicial candidates.  It is not intended as an exhaustive guide for the conduct of 
judges and judicial candidates, who are governed in their judicial and personal conduct by 
general ethical standards as well as by the Code.  The Code is intended, however, to 
provide guidance and assist judges in maintaining the highest standards of judicial and 
personal conduct, and to provide a basis for regulating their conduct through disciplinary 
agencies. 
 

Comparison to ABA Model Code 
 
 The Preamble is adopted from the 2007 ABA Model Code with only one change, the 
deletion of the word “Model” in Paragraph [3].  
 

Comparison to Current Tennessee Code 
 

 The Preamble is now limited to describing the general purpose and rationale of the Code.  
The Scope section explains the structure of the Code and how the Rules are intended to operate.  
Paragraph [2] is new. 
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SCOPE 

[1] The Code of Judicial Conduct consists of four Canons, numbered Rules under each 
Canon, and Comments that generally follow and explain each Rule.  Scope and 
Terminology sections provide additional guidance in interpreting and applying the Code.  
An Application section establishes when the various Rules apply to a judge or judicial 
candidate. 

[2] The Canons state overarching principles of judicial ethics that all judges must 
observe.  Although a judge may be disciplined only for violating a Rule, the Canons 
provide important guidance in interpreting the Rules.  Where a Rule contains a permissive 
term, such as “may” or “should,” the conduct being addressed is committed to the personal 
and professional discretion of the judge or candidate in question, and no disciplinary action 
should be taken for action or inaction within the bounds of such discretion. 

[3] The Comments that accompany the Rules serve two functions.  First, they provide 
guidance regarding the purpose, meaning, and proper application of the Rules.  They 
contain explanatory material and, in some instances, provide examples of permitted or 
prohibited conduct.  Comments neither add to nor subtract from the binding obligations 
set forth in the Rules.  Therefore, when a Comment contains the term “must,” it does not 
mean that the Comment itself is binding or enforceable; it signifies that the Rule in 
question, properly understood, is obligatory as to the conduct at issue. 

[4] Second, the Comments identify aspirational goals for judges.  To implement fully 
the principles of this Code as articulated in the Canons, judges should strive to exceed the 
standards of conduct established by the Rules, holding themselves to the highest ethical 
standards and seeking to achieve those aspirational goals, thereby enhancing the dignity of 
the judicial office. 

[5] The Rules of the Code of Judicial Conduct are rules of reason that should be applied 
consistent with constitutional requirements, statutes, other court rules, and decisional law, 
and with due regard for all relevant circumstances.  The Rules should not be interpreted to 
impinge upon the essential independence of judges in making judicial decisions. 

[6] Although the black letter of the Rules is binding and enforceable, it is not 
contemplated that every transgression will result in the imposition of discipline.  Whether 
discipline should be imposed should be determined through a reasonable and reasoned 
application of the Rules, and should depend upon factors such as the seriousness of the 
transgression, the facts and circumstances that existed at the time of the transgression, the 
extent of any pattern of improper activity, whether there have been previous violations, 
and the effect of the improper activity upon the judicial system or others. 

[7] The Code is not designed or intended as a basis for civil or criminal liability.  
Neither is it intended to be the basis for litigants to seek collateral remedies against each 
other or to obtain tactical advantages in proceedings before a court. 
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Comparison to ABA Model Code 
 
 The Scope is adopted from the 2007 ABA Model Code without modification, except for 
the deletion of the word “Model” in Paragraphs [1] and [5]. 
  

Comparison to Current Tennessee Code 
 

 The Scope is a new section added to the Code that contains the provisions from the 
Preamble that explain the structure of the Code and how the various parts of the Code are 
intended to operate.  The Scope explains that judges may be disciplined only for violating a Rule.  
The Canons are overarching principles that provide important guidelines. 
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TERMINOLOGY 

“Aggregate,” in relation to contributions for a candidate, means not only contributions in 
cash or in kind made directly to a candidate’s campaign committee, but also all 
contributions made indirectly with the understanding that they will be used to support the 
election of a candidate or to oppose the election of the candidate’s opponent. See Rules 2.11 
and 4.4. 

“Appropriate authority” means the authority having responsibility for initiation of 
disciplinary process in connection with the violation to be reported. See Rules 2.14 and 
2.15. 

“Contribution” means both financial and in-kind contributions, such as goods, professional 
services, advertising, and other types of assistance, which, if obtained by the recipient 
otherwise, would require a financial expenditure.  “Contribution” includes but is not 
limited to a contribution as defined by Tennessee Code Annotated section 2-10-102(4).  See 
Rules 2.11, 2.13, 3.7, 4.1, and 4.4. 

“De minimis,” in the context of interests pertaining to disqualification of a judge, means an 
insignificant interest that could not raise a reasonable question regarding the judge’s 
impartiality. See Rule 2.11. 

"Domestic partner" means a person with whom another person maintains a household and 
an intimate relationship, other than a person to whom he or she is legally married.  See 
Rules 2.11, 2.13. 3.13. and 3.14. 

“Economic interest” means ownership of more than a de minimis legal or equitable 
interest. Except for situations in which the judge participates in the management of such a 
legal or equitable interest, or the interest could be substantially affected by the outcome of 
a proceeding before a judge, it does not include: 

an interest in the individual holdings within a mutual or common investment fund; 

an interest in securities held by an educational, religious, charitable, fraternal, or 
civic organization in which the judge or the judge’s spouse, domestic partner, 
parent, or child serves as a director, an officer, an advisor, or other participant; 

a deposit in a financial institution or deposits or proprietary interests the judge may 
maintain as a member of a mutual savings association or credit union, or similar 
proprietary interests; or 

an interest in the issuer of government securities held by the judge. 
 
See Rules 1.3 and 2.11. 
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“Fiduciary” includes relationships such as executor, administrator, trustee, or guardian. 
See Rules 2.11, 3.2, and 3.8. 

“Impartial,” “impartiality,” and “impartially” mean absence of bias or prejudice in favor 
of, or against, particular parties or classes of parties, as well as maintenance of an open 
mind in considering issues that may come before a judge.  See Canons 1, 2, and 4, and 
Rules 1.2, 2.2, 2.10, 2.11, 2.13, 3.1, 3.12, 3.13, 4.1, and 4.2. 

“Impending matter” is a matter that is imminent or expected to occur in the near future.  
See Rules 2.9, 2.10, 3.13, and 4.1. 

“Impropriety” includes conduct that violates the law, court rules, or provisions of this 
Code, and conduct that undermines a judge’s independence, integrity, or impartiality.  See 
Canon 1 and Rule 1.2. 

“Independence” means a judge’s freedom from influence or controls other than those 
established by law.  See Canons 1 and 4 and Rules 1.2, 3.1, 3.12, 3.13, and 4.2. 

“Integrity” means probity, fairness, honesty, uprightness, and soundness of character.  See 
Canon 1 and Rule 1.2. 

“Judicial candidate” means any person, including a sitting judge, who is seeking selection 
for or retention in judicial office by election or appointment. A person becomes a candidate 
for judicial office as soon as he or she makes a public announcement of candidacy, declares 
or files as a candidate with the election or appointment authority, authorizes or, where 
permitted, engages in solicitation or acceptance of contributions or support, or is 
nominated for election or appointment to office.  “Judicial candidate” includes but is not 
limited to a “candidate” as defined by Tennessee Code Annotated section 2-10-102(3).  See 
Rules 2.11, 4.1, 4.2, and 4.4. 
 
"Judicial Settlement Conference" means a mediation conducted by a judicial officer as 
defined in Tenn. Sup. Ct. Rule 31. 
 
“Knowingly,” “knowledge,” “known,” and “knows” mean actual knowledge of the fact in 
question. A person’s knowledge may be inferred from circumstances. See Rules 2.11, 2.13, 
2.15, 2.16, 3.6, and 4.1. 
 
“Law” encompasses court rules as well as statutes, constitutional provisions, rules and 
regulations, and decisional law.  See Rules 1.1, 2.1, 2.2, 2.6, 2.7, 2.9, 3.1, 3.4, 3.9, 3.12, 3.13, 
3.14, 3.15, 4.1, 4.2, 4.4, and 4.5. 
 
“Member of the candidate’s family” means a spouse, domestic partner, child, grandchild, 
parent, grandparent, or other relative or person with whom the candidate maintains a 
close familial relationship.  
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“Member of the judge’s family” means a spouse, domestic partner, child, grandchild, 
parent, grandparent, or other relative or person with whom the judge maintains a close 
familial relationship. See Rules 3.7, 3.8, 3.10, and 3.11. 

“Member of a judge’s family residing in the judge’s household” means any relative of a 
judge by blood, adoption or marriage, or a person treated by a judge as a member of the 
judge’s family, who resides in the judge’s household. See Rules 2.11 and 3.13. 

“Nonpublic information” means information that is not available to the public. Nonpublic 
information may include, but is not limited to, information that is sealed by statute or court 
order or impounded or communicated in camera, and information offered in grand 
jury proceedings, dependency and neglect cases, or psychiatric reports.  See 
Rule 3.5. 

“Pending matter” is a matter that has commenced. A matter continues to be pending 
through any appellate process until final disposition.  See Rules 2.9, 2.10, 3.13, and 4.1. 

“Personally solicit” means a direct request made by a judge or a judicial candidate for 
financial support or in-kind services, whether made in person or by letter, telephone, or 
any other means of communication, including electronic communication. See Rule 4.1.  

“Political organization” means a political party or other group sponsored by or affiliated 
with a political party or candidate, the principal purpose of which is to further the election 
or appointment of candidates for political office.  “Political organization” includes but is 
not limited to an affiliated political campaign committee as defined by Tennessee Code 
Annotated section 2-10-102(1), a multi-candidate political campaign committee as defined 
in Tennessee Code Annotated section 2-10-102(9) and a political campaign committee as 
defined in Tennessee Code Annotated section 2-10-102(12).  For purposes of this Code, the 
term does not include a judicial candidate’s campaign committee created as authorized by 
Rule 4.4.  See Rules 4.1 and 4.2. 

“Public election” includes primary and general elections, partisan elections, nonpartisan 
elections, and retention elections. See Rules 4.2 and 4.4. 

“Third degree of relationship” includes the following persons: great-grandparent, 
grandparent, parent, uncle, aunt, brother, sister, child, grandchild, great-grandchild, 
nephew, and niece.  See Rule 2.11. 

 
Comparison to ABA Model Code 

 
 The Terminology section is adopted from the 2007 ABA Model Code with the following 
changes: 
 
 The first paragraph explaining the use of asterisks (*) is not adopted and all asterisks are 
deleted. 
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The definition of “Judicial candidate” is expanded to include, but is not limited to, a 
“candidate” as defined by Tennessee Code Annotated section 2-10-102(3). 
 
 "Judicial Settlement Conference" is a new defined term. 
 

“Law” includes rules and regulations. 
 
 “Member of a family” includes relatives by adoption. 
 
 From the definition of “Nonpublic information,” “presentencing reports” has been 
deleted, but “dependency” has been replaced by “dependency and neglect.” 
 
  “Personally solicit” has been modified to include in person and electronic 
communications. 
 
 “Political organization” has been cross-referenced to included Tennessee statutes. 
 

Comparison to Current Tennessee Code 
 

Definitions of the following terms are added to the Terminology section:  Aggregate; Domestic 
Partner; Impartial, impartiality and impartially; Impending matter;  Impropriety; Independence; 
Integrity; Judicial Candidate; Judicial Settlement Conference; Pending Matter; Personally solicit; 
Political Organization; and Public Election. 
 
 “Candidate” is now included in “Judicial Candidate.”  “Court personnel” and “Election” 
have been deleted, as has “Require.”  “Economic interest” has been modified. 
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APPLICATION 

The Application section establishes when the various Rules apply to a judge or judicial 
candidate. 

I. APPLICABILITY OF THIS CODE 

(A) The provisions of the Code apply to all full-time judges. Parts III through V of this 
section identify provisions that apply to the three categories of part-time judges only while 
they are serving as judges, and provisions that do not apply to part-time judges at any time. 
Rules that do not appear in Sections III through V are therefore applicable to part-time 
judges at all times. The three categories of judicial service in other than a full-time capacity 
are necessarily defined in general terms because of the widely varying forms of judicial 
service. Canon 4 applies to judicial candidates. 

(B) A judge, within the meaning of this Code, is anyone who is authorized to perform 
judicial functions, including but not limited to an officer such as a magistrate, referee, 
court commissioner, judicial commissioner, special master, or an administrative judge or 
hearing officer.   

COMMENT 

[1]  The Rules in this Code have been formulated to address the ethical obligations of any 
person who serves a judicial function, and are premised upon the supposition that a uniform 
system of ethical principles should apply to all those authorized to perform judicial functions. 

[2] The determination of which category and, accordingly, which specific Rules apply to an 
individual judicial officer, depends upon the facts of the particular judicial service. 

[3] Some states, including Tennessee, have created courts in which judges are authorized by 
court rules to act in nontraditional ways.  For example, judges presiding in drug courts and 
monitoring the progress of participants in those courts’ programs may be authorized and even 
encouraged to communicate directly with social workers, probation officers and others outside 
the context of their usual judicial role as independent decision makers on issues of fact and law.  
Judges serving on such courts shall comply with this Code except to the extent laws or court 
rules provide and permit otherwise.  See Rule 2.9 Comment [4]. 

[4] The Secretary of State, in accordance with Tennessee Code Annotated section 4-5-
321(b), adopted a code of conduct for all administrative judges and hearing officers: 

Tenn. Rules and Regs. Ch. 1360-4-1-.20.   Code of Judicial Conduct  

Unless otherwise provided by law or clearly inapplicable in context, the Tennessee Code 
of Judicial Conduct, Rule 10, Canons 1 through 4, of the Rules of the Tennessee Supreme 
Court, and any subsequent amendments thereto, shall apply to all administrative judges 
and hearing officers of the State of Tennessee.  However, any complaints regarding any 
individual administrative judge’s or hearing officer’s conduct under the code shall be 
made to the chief administrative judge or hearing officer or other comparable entity with 
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supervisory authority over the administrative judge or hearing officer, and any complaints 
about the chief administrative judge or hearing officer shall be made to the appointing 
authority. 

The provisions of Tennessee law dealing with the Court of the Judiciary are not applicable to 
administrative judges and hearing officers of the State of Tennessee. 

See Tenn. Code Ann. Title 17, Chapter 5. 

[5] This provision does not apply to special commissioners performing nonjudicial functions. 

II. SENIOR JUDGE  

A judge designated as a senior judge or justice, who by law is not permitted to practice law, 
is required to comply with the provision of this Code to the same extent as a full time judge. 

COMMENT 

[1]  For the purposes of this section, a senior judge is considered to “perform judicial 
functions.”  Tennessee Code Annotated section 17-2-302 specifically prohibits senior judges 
from practicing law and further requires their compliance with this Code. 

III. CONTINUING PART-TIME JUDGE  

A judge who serves repeatedly on a part-time basis by election or under a continuing 
appointment is a “continuing part-time judge.”  These include, but are not limited to, part-
time judges, referees, and judicial commissioners in the general sessions, juvenile, 
municipal and other courts.  A continuing part-time judge: 

(A)  is not required to comply at any time with Rules 3.4 (Appointments to 
Governmental Positions), 3.8 (A) (Appointments to Fiduciary Positions), 3.9 (Service as 
Arbitrator or Mediator), 3.10 (Practice of Law), and 3.11(B) (Financial, Business, or 
Remunerative Activities), and  

(B)  shall not practice law in the court on which the judge serves or in any court subject 
to the appellate jurisdiction of the court on which the judge serves, and shall not act as a 
lawyer in a proceeding in which the judge has served as a judge or in any other proceeding 
related thereto.  

COMMENT 

[1]  When a person who has been a continuing part-time judge is no longer a continuing part-
time judge, that person may act as a lawyer in a proceeding in which he or she has served as a 
judge or in any other proceeding related thereto only with the informed consent of all parties, and 
only to the extent authorized by the Rules of Professional Conduct. 
 
[2] Although a continuing part-time judge is precluded from practicing law in any court 
subject to the appellate jurisdiction of the court on which the judge serves, this rule does not 
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prevent the judge from practicing in a court to which an appeal lies from the judge’s court.  For 
example, a part-time general sessions court judge may practice in circuit court so long as the 
proceeding is not one in which the judge served as a judge or a proceeding related thereto.  
 

IV.  [INTENTIONALLY OMITTED] 

V.  PRO TEMPORE PART-TIME JUDGE 

A pro tempore part-time judge who serves or expects to serve once or only sporadically on 
a part-time basis under a separate appointment for each period of service or for each case 
heard is not required to comply: 

(A)  except while serving as a judge, with Rules 2.4 (External Influences on Judicial 
Conduct), 3.2 (Appearances before Governmental Bodies and Consultation with 
Government Officials); and 4.1 (Political and Campaign Activities of Judges and Judicial 
Candidates in General) (A)(1) through (7); or 

(B)  at any time with Rules 3.4 (Appointments to Governmental Positions), 3.8 (A) 
(Appointments to Fiduciary Positions), 3.9 (Service as Arbitrator or Mediator), 3.10 
(Practice of Law), and 3.11 (B) (Financial, Business, or Remunerative Activities). 

VI. TIME FOR COMPLIANCE  

A person to whom this Code becomes applicable shall comply immediately with its 
provisions, except that those judges to whom Rules 3.8 (Appointments to Fiduciary 
Positions) and 3.11 (Financial, Business, or Remunerative Activities) apply shall comply 
with those Rules as soon as reasonably possible, but in no event later than one year after 
the Code becomes applicable to the judge.  To the extent such activities are related to the 
judge’s law practice, the 180 day requirement related to the winding up of a law practice 
applies.  See Rule 3.10 and Comment [2] thereto. 

COMMENT 

[1] If serving as a fiduciary when selected as judge, a new judge may, notwithstanding the 
prohibitions in Rule 3.8, continue to serve as fiduciary, but only for that period of time necessary 
to avoid serious adverse consequences to the beneficiaries of the fiduciary relationship and in no 
event longer than one year. Similarly, if engaged at the time of judicial selection in a business 
activity, a new judge may, notwithstanding the prohibitions in Rule 3.11, continue in that activity 
for a reasonable period but in no event longer than one year. To the extent such activities are 
related to the judge’s law practice, the 180 day requirement related to the winding up of a law 
practice applies.  See Rule 3.10 and Comment [2] thereto. 

 
Comparison to ABA Model Code 

 
 Application I is similar to the 2007 ABA Model Code, but has been tailored to Tennessee 
law and recognizes the types of judicial officers that exist in this state.  Part IV is deleted, 
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reducing the number of categories of judges from four to three because Tennessee does not have 
“periodic part-time judges.”  Part II is modified to reflect Tennessee’s “senior judges,” instead of 
“retired judges subject to recall.”  Because senior judges are prohibited by statute from practicing 
law, Part II is substantially rewritten. 
 
 In Part III, the reference to “retired judges subject to recall” is deleted, but examples are 
given of categories of continuing part time judges.  The exemption from compliance with Rules 
3.14 and 3.14 and all Rules under Canon 4 is deleted. Part III, Comment [2] is new.  In Part V, a 
significant reduction is made in the number of Rules a pro tempore part time judge is exempt 
from following.  The following Rules were deleted from the exemption:  Rule 1.2, Rule 2.10, 
Rule 3.6, Rule 3.7, Rule 3.13, Rule 3.15, and all Rules in Canon 4.  In Part VI and its Comment, 
Tennessee’s 180 day rule in which a new judge must wind up a practice is referenced. 
 

Comparison to Current Tennessee Code 
 

The Application section has been restructured.  Part I explains the structure.  Comment 
[3] thereto addresses and describes certain nontraditional courts, sometimes referred to as 
“problem solving courts”, and cross-references Rule 2.9 Comment [4].  Comment [4] cites the 
statute and regulation regarding administrative law judges and specifically states that the 
provisions of law dealing with the Court of the Judiciary are inapplicable.  Comment [5] exempts 
special commissioners performing nonjudicial functions. 

 
Part II imposes the same obligations on a senior judge as are imposed on a full-time 

judge.  This is a change of current Tennessee Code, but is consistent with Tennessee Code 
Annotated section 17-2-302, which prohibits senior judges from practicing law.  In Part III, rules 
involving compensation and reimbursement and provisions regarding a candidate seeking 
appointment are no longer inapplicable to continuing part-time judges. 
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CANON 1 

A JUDGE SHALL UPHOLD AND PROMOTE THE INDEPENDENCE, INTEGRITY, 
AND IMPARTIALITY OF THE JUDICIARY, AND SHALL AVOID IMPROPRIETY 
AND THE APPEARANCE OF IMPROPRIETY. 
 

Comparison to ABA Model Code 
 
 Canon 1 is adopted from the 2007 ABA Model Code without modification.   
 

Comparison to Current Tennessee Code 
 

 Canon 1 combines most of the subject matter of current Canons 1 and 2 into a single 
Canon.  It addresses both the obligation of judges to uphold the independence, integrity, and 
impartiality of the judiciary found in Tennessee Canon 1 and the obligation to avoid impropriety 
and the appearance thereof found in Tennessee Canon 2.  Canon 1 is slightly expanded by the 
requirement that a judge not only uphold, but also promote, the independence, integrity, and 
impartiality of the judiciary. The word “impartiality” is added to independence and integrity in 
proposed Canon 1 and throughout the Rules to underscore its importance as a fundamental value. 
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RULE 1.1 Compliance with the Law 

A judge shall comply with the law, including the Code of Judicial Conduct. 
 

Comparison to ABA Model Code 
 
 Rule 1.1 is adopted from the 2007 ABA Model Code without modification.   
 

Comparison to Current Tennessee Code 
 

 Rule 1.1 is derived from Canon 2A and the Commentary to Canon 1A.  Reference to a 
judge’s duty to ‘respect’ the law has been deleted. 
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RULE 1.2 Promoting Confidence in the Judiciary 

A judge shall act at all times in a manner that promotes public confidence in the 
independence, integrity, and impartiality of the judiciary, and shall avoid impropriety and 
the appearance of impropriety. 

COMMENT 

[1] Public confidence in the judiciary is eroded by improper conduct and conduct that creates 
the appearance of impropriety.  This principle applies to both the professional and personal 
conduct of a judge. 

[2] A judge should expect to be the subject of public scrutiny that might be viewed as 
burdensome if applied to other citizens, and must accept the restrictions imposed by the Code. 

[3] Conduct that compromises or appears to compromise the independence, integrity, and 
impartiality of a judge undermines public confidence in the judiciary.  Because it is not 
practicable to list all such conduct, the Rule is necessarily cast in general terms. 

[4] Judges should participate in activities that promote ethical conduct among judges and 
lawyers, support professionalism within the judiciary and the legal profession, and promote 
access to justice for all. 

[5] Actual improprieties include violations of law, court rules or provisions of this Code.  
The test for appearance of impropriety is whether the conduct would create in reasonable minds 
a perception that the judge violated this Code or engaged in other conduct that reflects adversely 
on the judge’s honesty, impartiality, temperament, or fitness to serve as a judge. 

[6] A judge should initiate and participate in community outreach activities for the purpose 
of promoting public understanding of and confidence in the administration of justice.  In 
conducting such activities, the judge must act in a manner consistent with this Code. 
 

Comparison to ABA Model Code 
 
 Rule 1.2 and its Comments are adopted from the 2007 ABA Model Code without 
modification.   
 

Comparison to Current Tennessee Code 
 

 Rule 1.2 is derived from Canon 2A.  Comments [1], [2], [3], and [5] are taken from the 
Commentary to 2A.  Comment [4], regarding promoting professionalism, and Comment [6], 
which encourages participation in community outreach to promote public understanding of the 
administration of justice, are new. 
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RULE 1.3 Avoiding Abuse of the Prestige of Judicial Office 

A judge shall not abuse the prestige of judicial office to advance the personal or economic 
interests of the judge or others, or allow others to do so. 

COMMENT 

[1] It is improper for a judge to use or attempt to use his or her position to gain personal 
advantage or deferential treatment of any kind.  For example, it would be improper for a judge to 
allude to his or her judicial status to gain favorable treatment in encounters with traffic officials.  
Similarly, a judge must not use judicial letterhead to gain an advantage in conducting his or her 
personal business. 

[2] A judge may provide a reference or recommendation for an individual based upon the 
judge’s personal knowledge.  The judge may use official letterhead if the judge indicates that the 
reference is personal and if there is no likelihood that the use of the letterhead would reasonably 
be perceived as an attempt to exert pressure by reason of the judicial office.  A judge may use 
official letterhead if the judge’s professional knowledge is germane to the purpose of the letter, 
such as writing a letter of recommendation for a former or current law clerk or a letter of 
recommendation for admission to law school. 

[3] Judges may participate in the process of judicial selection by cooperating with appointing 
authorities and screening committees, and by responding to inquiries from such entities 
concerning the professional qualifications of a person being considered for judicial office.  

[4] Special considerations arise when judges write or contribute to publications of for-profit 
entities, whether related or unrelated to the law.  A judge should not permit anyone associated 
with the publication of such materials to exploit the judge’s office in a manner that violates this 
Rule or other applicable law.  In contracts for publication of a judge’s writing, the judge should 
retain sufficient control over the advertising to avoid such exploitation. 
 

Comparison to ABA Model Code 
 
 Rule 1.3 and Comments [1], [3], and [4] are adopted from the 2007 ABA Model Code 
without modification.  A sentence added to Comment [2] clarifies that judicial letterhead should 
be used to provide a reference or recommendation only if the judge’s professional knowledge is 
germane to the purpose of the letter.   
 

Comparison to Current Tennessee Code 
 

 Rule 1.3 is derived from Canon 2B and its Commentary.  The limitations in the rule now 
prohibit a judge from using the prestige of judicial office to advance economic, as well as 
personal, interests.  Comment [2] makes clear that, while a judge may, based on personal 
knowledge, serve as a reference or write a letter of recommendation, judicial letterhead may be 
used only if the judge’s professional knowledge is germane to the purpose of the letter.   
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CANON 2 

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE IMPARTIALLY, 
COMPETENTLY, AND DILIGENTLY. 
 

Comparison to ABA Model Code 
 
 Canon 2 and its Comments are adopted from the 2007 ABA Model Code without 
modification.  
 

Comparison to Current Tennessee Code 
 

 Canon 2 is derived from Tennessee Canon 3, but includes the requirement that the judge 
perform the duties of office competently, as well as impartially and diligently. The title of the 
existing canon does not include the word “competently,” but Canon 3B(2) requires judges to be 
faithful to the law and maintain professional competence in it. 
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RULE 2.1 Giving Precedence to the Duties of Judicial Office 

The duties of judicial office, as prescribed by law, shall take precedence over all of a 
judge’s personal and extrajudicial activities. 

COMMENT 

[1] To ensure that judges are available to fulfill their judicial duties, judges must conduct 
their personal and extrajudicial activities to minimize the risk of conflicts that would result in 
frequent disqualification.  See Canon 3. 

[2] Although it is not a duty of judicial office unless prescribed by law, judges are 
encouraged to participate in activities that promote public understanding of and confidence in the 
justice system. 
 

Comparison to ABA Model Code 
 
 Rule 2.1 and its Comments are adopted from the 2007 ABA Model Code without 
modification.   
 

Comparison to Current Tennessee Code 
 

 Rule 2.1 is Canon 3A with slight modifications.  Because a judge’s role includes 
administrative, as well as judicial duties, the rule applies to “duties of judicial office” instead of 
“judicial duties.”  The word “shall” is inserted to emphasize that the Code imposes an ethical 
duty to give priority to the duties of judicial office.  The Comments are new. 
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RULE 2.2 Impartiality and Fairness 

A judge shall uphold and apply the law, and shall perform all duties of judicial office fairly 
and impartially. 

COMMENT 

[1] To ensure impartiality and fairness to all parties, a judge must be objective and open-
minded. 

[2] Although each judge comes to the bench with a unique background and personal 
philosophy, a judge must interpret and apply the law without regard to whether the judge 
approves or disapproves of the law in question. 

[3] When applying and interpreting the law, a judge sometimes may make good-faith errors 
of fact or law.  Errors of this kind do not violate this Rule. 

[4] It is not a violation of this Rule for a judge to make reasonable accommodations to ensure 
self-represented litigants the opportunity to have their matters fairly heard. 
 

Comparison to ABA Model Code 
 
 Rule 2.2 and its Comments are adopted from the 2007 ABA Model Code without 
modification, except that Comment [4] is modified to substitute “self-represented” for “pro se.”  
 

Comparison to Current Tennessee Code 
 

 Rule 2.2 comes in part from the first half of the first sentence in Canon 3B(2), which 
requires a judge to “be faithful to the law.”  Rule 2.2 requires a judge to “uphold and apply the 
law.”  The Rule also explicitly requires the judge to apply the law “fairly and impartially.” The 
Comments are new. 
 



 Clean Copy – Final Proposed TCJC 19 

RULE 2.3 Bias, Prejudice, and Harassment 

(A) A judge shall perform the duties of judicial office, including administrative duties, 
without bias or prejudice. 

(B)  A judge shall not, in the performance of judicial duties, by words or conduct 
manifest bias or prejudice, or engage in harassment, including but not limited to bias, 
prejudice, or harassment based upon race, sex, gender, religion, national origin, ethnicity, 
disability, age, sexual orientation, marital status, socioeconomic status, or political 
affiliation, and shall not permit court staff, court officials, or others subject to the judge’s 
direction and control to do so. 

(C) A judge shall require lawyers in proceedings before the court to refrain from 
manifesting bias or prejudice, or engaging in harassment, based upon attributes including 
but not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, 
sexual orientation, marital status, socioeconomic status, or political affiliation, against 
parties, witnesses, lawyers, or others. 

(D) The restrictions of paragraphs (B) and (C) do not preclude judges or lawyers from 
making legitimate reference to the listed factors, or similar factors, when they are relevant 
to an issue in a proceeding. 

COMMENT 

[1] A judge who manifests bias or prejudice in a proceeding impairs the fairness of the 
proceeding and brings the judiciary into disrepute. 

[2] Examples of manifestations of bias or prejudice include but are not limited to epithets; 
slurs; demeaning nicknames; negative stereotyping; attempted humor based upon stereotypes; 
threatening, intimidating, or hostile acts; suggestions of connections between race, ethnicity, or 
nationality and crime; and irrelevant references to personal characteristics.  Even facial 
expressions and body language can convey to parties and lawyers in the proceeding, jurors, the 
media, and others an appearance of bias or prejudice.  A judge must avoid conduct that may 
reasonably be perceived as prejudiced or biased. 

[3] Harassment, as referred to in paragraphs (B) and (C), is verbal or physical conduct that 
denigrates or shows hostility or aversion toward a person on bases such as race, sex, gender, 
religion, national origin, ethnicity, disability, age, sexual orientation, marital status, 
socioeconomic status, or political affiliation. 

[4] Sexual harassment includes but is not limited to sexual advances, requests for sexual 
favors, and other verbal or physical conduct of a sexual nature that is unwelcome. 
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Comparison to ABA Model Code 
 
 Rule 2.3 and its Comments are adopted from the 2007 ABA Model Code without 
modification.   
 

Comparison to Current Tennessee Code 
 

 Subparagraphs (A) and (B) are derived from Canon 3B(5), with modifications.  The 
prohibition against harassment is now in black letter law, rather than only in the Commentary.  
The factors on which bias, prejudice or harassment can be based have been expanded to include 
gender, in addition to sex, which is a term of art that may not apply to transgendered individuals.  
Other additional factors are ethnicity, marital status, and political affiliation.  Subparagraphs (C) 
and (D) are taken from Canon 3B(6).  Comments [1] and [2] are taken from the Commentary to 
3B(5).  Comments [3] and [4] are new. 



 Clean Copy – Final Proposed TCJC 21 

Rule 2.4 External Influences on Judicial Conduct 

(A) A judge shall not be swayed by partisan interests, public clamor or fear of criticism. 

(B) A judge shall not permit family, social, political, financial, or other interests or 
relationships to influence the judge’s judicial conduct or judgment. 

(C) A judge shall not convey or permit others to convey the impression that any person 
or organization is in a position to influence the judge. 

COMMENT 

[1] An independent judiciary requires that judges decide cases according to the law and facts, 
without regard to whether particular laws or litigants are popular or unpopular with the public, 
the media, government officials, or the judge’s friends or family.  Confidence in the judiciary is 
eroded if judicial decision making is perceived to be subject to inappropriate outside influences. 

 
Comparison to ABA Model Code 

 
 Rule 2.4 and its Comment are adopted from the 2007 ABA Model Code without 
modification, except that “partisan interests” has been added to subparagraph (A).  
 

Comparison to Current Tennessee Code 
 

 Rule 2.4(A) is the second sentence of Canon 3B(2), which includes “partisan interests.”  
Subparagraphs (B) and (C) are taken from Canon 2B.  “Financial interests” is added to the list of 
influences that a judge must avoid.  Comment [1] is new. 
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Rule 2.5 Competence, Diligence, and Cooperation 

(A) A judge shall perform judicial and administrative duties competently, promptly and 
diligently. 

(B) A judge shall cooperate with other judges and court officials in the administration 
of court business. 

COMMENT 

[1] Competence in the performance of judicial duties requires the legal knowledge, skill, 
thoroughness, and preparation reasonably necessary to perform a judge’s responsibilities of 
judicial office. 

[2] A judge should seek the necessary docket time, court staff, expertise, and resources to 
discharge all adjudicative and administrative responsibilities. 

[3] Prompt disposition of the court’s business requires a judge to devote adequate time to 
judicial duties, to be punctual in attending court and expeditious in determining matters under 
submission, and to take reasonable measures to ensure that court officials, litigants, and their 
lawyers cooperate with the judge to that end. 

[4] In disposing of matters promptly and efficiently, a judge must demonstrate due regard for 
the rights of parties to be heard and to have issues resolved without unnecessary cost or delay.  A 
judge should monitor and supervise cases in ways that reduce or eliminate dilatory practices, 
avoidable delays, and unnecessary costs. 
 
[5] A judge is required by law to promptly dispose of cases.  See, e.g., Tenn. Code Ann. §20-
9-506 (in a non-jury case, judge must render decision and enter judgment within sixty days of 
completion of trial); Tenn. Code Ann. §40-30-111(d) (court must rule within sixty days of 
conclusion of proof; final disposition of capital case must be made within one year of filing of 
petition); S. Ct. R. 11, §III(c) (no case may be held under advisement for more than sixty days; 
motions or other decisions that delay trial or final disposition shall not be held under advisement 
for more than thirty days, absent most compelling of reasons). 
 
[6] A judge should be willing to lend assistance to fellow judges in his or her district or 
contiguous districts caused by death, illness, recusal or case overload.  Judges have an 
affirmative duty to interchange and, by Supreme Court policy, they have an obligation to 
interchange in contiguous judicial districts if needed.  See Tenn. Code Ann. § 17-2-202, Tenn. 
Code Ann. § 16-2-509(d) and (e), Tenn. S. Ct. R. 11, § VII (c), and Supreme Court Policy 4.01 
(Nov. 1, 2001).  General sessions court judges have the same duty to interchange.  Tenn. Code 
Ann. § 16-15-209(a)(1) and Tenn. Code Ann. § 17-2-208.  Presiding judges have the necessary 
obligation and authority to reassign cases and judges within their districts.  Tenn. Code Ann. § 
16-2-509(c), Tenn. Code Ann. § 17-2-109 and Tenn. S. Ct. R. 11, § III. The Supreme Court may 
designate and reassign judges as necessary.  Tenn. Code Ann. § 16-3-502(3)(A), Tenn. Code 
Ann. § 16-2-509(c), Tenn. Code Ann. § 17-2-110 and Tenn. S. Ct. R.11, § IV.  
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Comparison to ABA Model Code 
 
 Rule 2.5 and its Comments are adopted from the 2007 ABA Model Code with one 
important modification.  Promptness has been added to the duties of competence and diligence in 
carrying out judicial and administrative tasks in the black letter law, rather than being limited to 
Comments.  Comments [5] and [6] are new. 
 

Comparison to Current Tennessee Code 
 

 Rule 2.5(A) combines a portion of Canon 3B(2) addressing competence and part of 
Canon 3C involving diligence, and adds the obligation to perform duties with promptness.  The 
Rule applies to both judicial and administrative duties.  Rule 2.5(B) is the second portion of 
Canon 3(C)(1), but the requirement to cooperate with other judges and court officials has been 
made mandatory.  New Comment [1] defines competence.  New Comment [2] emphasizes the 
duty to perform administrative functions efficiently.  Comments [3] and [4] are taken from the 
Commentary to Canon 3(B)(8).  New Comment [5] reminds judges of the mandates found in 
statutes and a Tennessee Supreme Court rule regarding prompt disposition of cases.  New 
Comment [6] cites various authorities requiring judges to cooperate in the reassignment of cases, 
such as in the event of recusal or inability to hear a case.  
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Rule 2.6 Ensuring the Right to Be Heard 

(A) A judge shall accord to every person who has a legal interest in a proceeding, or that 
person’s lawyer, the right to be heard according to law. 

(B) A judge may encourage settlement of disputed matters in a proceeding but shall not 
act in a manner that coerces any party into settlement.  A judge who participates in a 
judicial settlement conference shall not preside over the trial or any other contested issue in 
that matter. 

COMMENT 

[1] The right to be heard is an essential component of a fair and impartial system of justice.  
Substantive rights of litigants can be protected only if procedures protecting the right to be heard 
are observed. 

[2]  If a judge participates in the settlement of disputes, he or she should be careful that 
efforts to further settlement do not undermine any party’s right to be heard according to law. 
Among the factors that a judge should consider when deciding upon an appropriate settlement 
practice for a case are (1) whether the parties have requested or voluntarily consented to a certain 
level of participation by the judge in settlement discussions, (2) whether the parties and their 
counsel are relatively sophisticated in legal matters, (3) whether the case will be tried by the 
judge or a jury, (4) whether the parties participate with their counsel in settlement discussions, 
(5) whether any parties are unrepresented by counsel, and (6) whether the matter is civil or 
criminal. 

[3] Information obtained by a judge during a judicial settlement conference is not subject to 
the safeguards of the rules of evidence and procedure and may place the trial judge in an 
untenable position as to the motions for new trial; judgment notwithstanding the verdict; additurs 
and remittiturs; credibility determinations; or other issues in which the judge may not be able to 
ignore facts that he or she learned during the settlement proceeding.  Therefore, it is not 
appropriate for the same judge to participate in a judicial settlement conference and, if such 
proceeding does not result in the resolution of the matter, to subsequently preside over the trial of 
the same matter or participate in any other contested issue in that matter.  See also Rule 
2.11(A)(6). 
 
[4] A judicial settlement conference, as discussed in this Rule, is a mediation conducted by a 
judicial officer as defined in Tenn. Sup. Ct. Rule 31.  A judicial settlement conference does not 
include scheduling conferences or other pretrial conferences.  See, e.g.,. Tenn. R. Civ. P. 16 and 
Tenn. R. Crim. P. 17.1.  
 

Comparison to ABA Model Code 
 
 Rule 2.6(A) and Comment [1] are adopted from the 2007 ABA Model Code without 
modification.  The remaining subparagraphs of the Rule and Comments contain  several changes.   
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The Task Force strongly felt that a judge who conducts an unsuccessful settlement conference 
should be precluded from presiding over the trial of the case.  Comment [3] was substantially 
modified.  As stated in revised Comment [3], information obtained by a judge during the judicial 
settlement process is not subject to the safeguards of the rules of evidence and procedure.  After 
the unsuccessful settlement conference, it is impossible to unring the bell as if the settlement 
process and attendant disclosures had not occurred.  New Comment [4] clarifies that a judicial 
settlement conference, as addressed in this Rule, is a mediation, rather than a procedural pretrial 
conference.  
 

 
Comparison to Current Tennessee Code 

 
 Rule 2.6 addresses the right to be heard in greater detail than the prior Code and 
recognizes the role of settlement negotiations in dispute resolution.  Rule 2.6(A) is the first 
sentence of Canon 3B(7).  Rule 2.6(B) is new.  The first sentence distinguishes between the 
permissible action of encouraging settlement and the forbidden action of coercing settlement.  
The second sentence is a blanket prohibition against presiding over a trial if the judge 
participated in a judicial settlement conference.  Comment [3] fleshes out the Task Force’s 
rationale for this provision.  Comment [4] is new. 
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Rule 2.7 Responsibility to Decide 

A judge shall hear and decide matters assigned to the judge, except when disqualification is 
required by Rule 2.11 or other law.   

COMMENT 

[1] Judges must be available to decide the matters that come before the court.  There are 
times, however, when disqualification is necessary to protect the rights of litigants and preserve 
public confidence in the independence, integrity, and impartiality of the judiciary.  Unwarranted 
disqualification may bring public disfavor to the court and to the judge personally.  The dignity 
of the court, the judge’s respect for fulfillment of judicial duties, and a proper concern for the 
burdens that may be imposed upon the judge’s colleagues require that a judge not use 
disqualification to avoid cases that present difficult, controversial, or unpopular issues. 
 

Comparison to ABA Model Code 
 
 Rule 2.7 and its Comments are adopted from the 2007 ABA Model Code with only minor 
modifications.   
 

Comparison to Current Tennessee Code 
 

 Rule 2.7 is Canon 3B(1) with slight modification.  Comment [1] is new. 
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Rule 2.8 Decorum, Demeanor, and Communication with Jurors 

(A) A judge shall require order and decorum in proceedings before the court. 

(B) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, 
lawyers, court staff, court officials, and others with whom the judge deals in an official 
capacity, and shall require similar conduct of lawyers, court staff, court officials, and 
others subject to the judge’s direction and control.   

(C) A judge shall not commend or criticize jurors for their verdict other than in a court 
order or opinion in a proceeding, but may express appreciation to jurors for their service 
to the judicial system and the community.   

COMMENT 

[1] The duty to hear all proceedings with patience and courtesy is not inconsistent with the 
duty imposed in Rule 2.5 to dispose promptly of the business of the court.  Judges can be 
efficient and businesslike while being patient and deliberate.  

[2] Commending or criticizing jurors for their verdict may imply a judicial expectation in 
future cases and may impair a juror’s ability to be fair and impartial in a subsequent case.   

[3] A judge may meet with jurors who choose to remain after trial but should be careful not 
to discuss the merits of the case.   
 

Comparison to ABA Model Code 
 
 Rule 2.8(A) and 2.8(B) and Comments [1] and [2] are adopted from the 2007 ABA 
Model Code without modification.  Rule 2.8(C) expressly permits a judge to express 
appreciation to jurors for their service to the judicial system and the community.  Comment [3] is 
clarified in light of the change to Rule 2.8(C).    
 

Comparison to Current Tennessee Code 
 

 Rule 2.8(A) is Canon 3B(3).  Rule 2.8(B) is Canon 3B(4).  Rule 3B(C) is Canon 3B(10).  
Comment [1] is the Commentary to Canon 3B(4).  Comment [2] is the Commentary to Canon 
3B(10).  Comment [3] is new.  
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Rule 2.9 Ex Parte Communications 

(A) A judge shall not initiate, permit, or consider ex parte communications, or consider 
other communications made to the judge outside the presence of the parties or their 
lawyers, concerning a pending or impending matter, except as follows: 

 (1) When circumstances require it, ex parte communication for scheduling, 
administrative, or emergency purposes, which does not address substantive matters, is 
permitted, provided: 

(a) the judge reasonably believes that no party will gain procedural, 
substantive, or tactical advantage as a result of the ex parte communication; 
and 

(b) the judge makes provision promptly to notify all other parties   of the 
substance of the ex parte communication, and gives the parties an 
opportunity to respond.   

(2) A judge may obtain the advice of a disinterested expert on the  law 
applicable to a proceeding before the judge, if the judge gives notice to the parties of the 
person consulted and the substance of the advice, and affords the parties a reasonable 
opportunity to respond to the advice received.   

 (3) A judge may consult with court staff and court officials whose functions are 
to aid the judge in carrying out the judge’s adjudicative responsibilities, or with other 
judges, provided the judge makes reasonable efforts to avoid receiving factual information 
that is not part of the record, and does not abrogate the responsibility personally to decide 
the matter.    

(4) [Intentionally omitted] 

 (5) A judge may initiate, permit, or consider any ex parte communication when 
expressly authorized by law to do so.   

(B) If a judge receives an unauthorized ex parte communication bearing upon the 
substance of a matter, the judge shall make provision promptly to notify the parties of the 
substance of the communication and provide the parties with an opportunity to respond. 

(C) A judge shall not investigate facts in a matter independently, and shall consider only 
the evidence presented and any facts that may properly be judicially noticed. 

(D)  A judge shall make reasonable efforts, including providing appropriate supervision, 
to ensure that this Rule is not violated by court staff, court officials, and others subject to 
the judge’s direction and control. 
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COMMENT 

[1]  To the extent reasonably possible, all parties or their lawyers shall be included in 
communications with a judge.  A judge may also direct judicial staff, without invoking the notice 
and disclosure provisions of this Rule, to screen written ex parte communications and to take 
appropriate action consistent with this Rule. 

[2]  Whenever the presence of a party or notice to a party is required by this Rule, it is the 
party’s lawyer, or if the party is unrepresented, the party, who is to be present or to whom notice 
is to be given. 

[3]  The proscription against communications concerning a proceeding includes 
communications with lawyers, law teachers, and other persons who are not participants in the 
proceeding, except to the limited extent permitted by this Rule. 

[4] A judge may initiate, permit, or consider ex parte communications authorized by law.  
When serving on a mental health court or a drug court, judges may assume a more interactive 
role with parties, treatment providers, probation officers, social workers, and others. However, if 
this ex parte communication becomes an issue at a subsequent adjudicatory proceeding in which 
the judge is presiding, the judge shall either (1) disqualify himself or herself if the judge gained 
personal knowledge of disputed facts under Rule 2.11(A)(1) or the judge’s impartiality might 
reasonably be questioned under Rule 2.11(A) or (2) make disclosure of such communications 
subject to the waiver provisions of Rule 2.11(C).  

[5] A judge may consult with other judges on pending matters, but must avoid ex parte 
discussions of a case with judges who have previously been disqualified from hearing the matter, 
and with judges who have appellate jurisdiction over the matter. 

[6]  The prohibition against a judge investigating the facts in a matter extends to information 
available in all mediums, including electronic. 

[7]  A judge may consult ethics advisory committees, outside counsel, or legal experts 
concerning the judge’s compliance with this Code. Such consultations are not subject to the 
restrictions of paragraph (A)(2). 
 

Comparison to ABA Model Code 
 
 Rule 2.9 and its Comments are adopted from the 2007 ABA Model Code with several 
changes.  In Rule 2.9(A)(2), the requirements for obtaining advice form a disinterested expert are 
relaxed.  Notice to the parties need not be written nor given in advance, but the substance of the 
advice received must be conveyed to the parties, who have an opportunity to respond.  Rule 
2.9(A)(4) and the word “inadvertently” in Rule 2.9(B) were deleted.  The last sentences of 
Comments [1] and [4] are new, and the remainder of Comment [4] has been reworded  
 



 Clean Copy – Final Proposed TCJC 30 

Comparison to Current Tennessee Code 
 

 Except for the first sentence of Canon 3B(7), which is now Rule 2.6(A), Rule 2.9(A) is 
Canon 3B(7)(a), (b), (c) and (e) with slight wording changes.  Tennessee’s current provision 
found in Canon 3B(7)(b) regarding consultation with a disinterested expert is retained, rather 
than the revised provision in the 2007 ABA Model Code.  Canon 3B(7)(d) regarded a judge’s ex 
parte communication with parties and attorneys in an effort to mediate or settle a case pending 
before the judge, which is carried forward into Rule 2.9(A)(4) of the 2007 ABA Model Code, 
has been omitted in light of the proposed changes to Rule 2.6(B). 
 
 Rule 2.9(B) is new.  The word “inadvertent” is omitted from the ABA Model Code 
provision because a judge’s responsibility to act on such ex parte communications should be the 
same whether the communication was sent intentionally or inadvertently. 
 
 Rule 2.9(C) places in black letter law the prohibition against a judge’s independent 
investigation or consideration of evidence presented, a concept from the sixth paragraph of the 
Commentary to Canon 3B(7).  Rule 2.9(D) raises to black letter law the prohibition on ex parte 
communications by the judge’s staff, which is currently found in the eighth paragraph of the 
Commentary to Canon 3B(7). 
 
 Comments [1], [2] and [3] are, respectively, the second third and first paragraphs of the 
Commentary to Canon 3B(7).  An additional sentence is added to Comment [1] to allow a 
judge’s staff to act as a gatekeeper to screen written ex parte communications.  Comment [4] is 
new and addresses the relaxed standard for ex parte communications that is utilized in mental 
health courts and drug courts, but cross-references the disqualification requirements in Rule 2.11.  
Comments [5] through [7] are new. 
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RULE 2.10 Judicial Statements on Pending and Impending Cases 

(A) A judge shall not make any public statement that might reasonably be expected to 
affect the outcome or impair the fairness of a matter pending or impending in any court, or 
make any nonpublic statement that might substantially interfere with a fair trial or 
hearing.  

(B) A judge shall not, in connection with cases, controversies, or issues that are likely to 
come before the court, make pledges, promises, or commitments that are inconsistent with 
the impartial performance of the adjudicative duties of judicial office. 

(C) A judge shall require court staff, court officials, and others subject to the judge’s 
direction and control to refrain from making statements that the judge would be 
prohibited from making by paragraphs (A) and (B). 

(D) Notwithstanding the restrictions in paragraph (A), a judge may make public statements 
in the course of official duties, may explain court procedures, and may comment on any 
proceeding in which the judge is a litigant in a personal capacity.  

(E) Subject to the requirements of paragraph (A), a judge may respond directly or 
through a third party to allegations in the media or elsewhere concerning the judge’s 
conduct in a matter. 

COMMENT 

[1] This Rule’s restrictions on judicial speech are essential to the maintenance of the 
independence, integrity, and impartiality of the judiciary. 

[2] This Rule does not prohibit a judge from commenting on proceedings in which the judge 
is a litigant in a personal capacity or represents a client as permitted by these Rules. In cases in 
which the judge is a litigant in an official capacity, such as a writ of mandamus, the judge must 
not comment publicly.   

[3] Depending upon the circumstances, the judge should consider whether it may be preferable 
for a third party, rather than the judge, to respond or issue statements in connection with 
allegations concerning the judge’s conduct in a matter. 
 

Comparison to ABA Model Code 
 
 Rule 2.10 and its Comments are adopted from the 2007 ABA Model Code without 
modification, except for the addition of a phrase to Comment [2].  In addition to being able to 
comment on proceedings in which the judge is a litigant in a personal capacity, a judge may also 
comment on proceedings in which the judge represents a client, in those limited situations 
permitted under the Rules, such as when a new judge is winding up a law practice. 
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Comparison to Current Tennessee Code 
 

 Rule 2.10 combines the provisions of Canons 3B(9) and 3B(10) regarding restrictions on 
judicial speech.  Rules 2.10(A), (C), and (D) are Canon 3B(9) reworded and slightly broadened.  
Rule 2.10(B), which prohibits a judge from making pledges, promises, or commitments 
regarding cases, controversies or issues that are likely to come before the judge, is new, as is 
2.10(E).  Comments [1] and [3] are new.  Comment [2] is derived from the Commentary to 
3B(9). 
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RULE 2.11 Disqualification 

(A) A judge shall disqualify himself or herself in any proceeding in which the judge’s 
impartiality might reasonably be questioned, including but not limited to the following 
circumstances: 

(1) The judge has a personal bias or prejudice concerning a party or a party’s 
lawyer, or personal knowledge of facts that are in dispute in the proceeding. 

(2) The judge knows that the judge, the judge’s spouse or domestic partner, or a 
person within the third degree of relationship to either of them, or the spouse or domestic 
partner of such a person is: 

(a) a party to the proceeding, or an officer, director, general partner, 
managing member, or trustee of a party;  

(b)  acting as a lawyer in the proceeding;  

(c) a person who has more than a de minimis interest that could be 
substantially affected by the proceeding; or 

(d) likely to be a material witness in the proceeding. 

(3) The judge knows that he or she, individually or as a fiduciary, or the judge’s 
spouse, domestic partner, parent, or child, or any other member of the judge’s family 
residing in the judge’s household, has an economic interest in the subject matter in 
controversy or is a party to the proceeding. 

(4) The judge knows or learns by means of a timely motion that a party, a 
party’s lawyer, or the law firm of a party’s lawyer has made contributions or given such 
support to the judge’s campaign that the judge’s impartiality might reasonably be 
questioned. 

(5)  The judge, while a judge or a judicial candidate, has made a public 
statement, other than in a court proceeding, judicial decision, or opinion, that commits or 
appears to commit the judge to reach a particular result or rule in a particular way in the 
proceeding or controversy. 

(6) The judge: 

(a)  served as a lawyer in the matter in controversy, or was associated 
with a lawyer who participated substantially as a lawyer in the matter during 
such association; 

(b) served in governmental employment, and in such capacity 
participated personally and substantially as a lawyer or public official 
concerning the proceeding, or has publicly expressed in such capacity an 
opinion concerning the merits of the particular matter in controversy;  
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(c) was a material witness concerning the matter;  

(d) previously presided as a judge over the matter in an inferior court; or 

(e) previously participated in a judicial settlement conference in the 
matter.  This does not prohibit the judge from disposing of any uncontested 
issues in the matter.  

(B) A judge shall keep informed about the judge’s personal and fiduciary economic 
interests, and make a reasonable effort to keep informed about the personal economic 
interests of the judge’s spouse or domestic partner and minor children residing in the 
judge’s household. 

(C) A judge subject to disqualification under this Rule, other than for bias or prejudice 
under paragraph (A)(1) or for participation in a judicial settlement conference under 
paragraph (A)(6)(e), may disclose on the record the basis of the judge’s disqualification and 
may ask the parties and their lawyers to consider, outside the presence of the judge and 
court personnel, whether to waive disqualification. If, following the disclosure, the parties 
and lawyers agree, without participation by the judge or court personnel, that the judge 
should not be disqualified, the judge may participate in the proceeding. The agreement 
shall be incorporated into the record of the proceeding. 

(D) Upon the filing of a motion seeking disqualification, recusal, or a determination of 
constitutional or statutory incompetence, a judge shall act promptly by written order and 
either grant or deny the motion, stating the reasons for the ruling, including factual 
findings directly addressing the grounds upon which the motion was made.  

COMMENT 

[1]  Under this Rule, a judge is disqualified whenever the judge’s impartiality might 
reasonably be questioned, regardless of whether any of the specific provisions of paragraphs 
(A)(1) through (6) apply. In many jurisdictions, the term “recusal” is used interchangeably with 
the term “disqualification.” 

[2] A judge’s obligation not to hear or decide matters in which disqualification is required 
applies regardless of whether a motion to disqualify is filed.  

[3]  The rule of necessity may override the rule of disqualification. For example, a judge 
might be required to participate in judicial review of a judicial salary statute, or might be the only 
judge available in a matter requiring immediate judicial action, such as a hearing on probable 
cause or a temporary restraining order. In matters that require immediate action, the judge must 
disclose on the record the basis for possible disqualification and make reasonable efforts to 
transfer the matter to another judge as soon as practicable. 

[4]  The fact that a lawyer in a proceeding is affiliated with a law firm with which a relative 
of the judge is affiliated does not itself disqualify the judge. If, however, the judge’s impartiality 
might reasonably be questioned under paragraph (A), or the relative is known by the judge to 
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have an interest in the law firm that could be substantially affected by the proceeding under 
paragraph (A)(2)(c), the judge’s disqualification is required. 

[5]  A judge should disclose on the record information that the judge believes the parties or 
their lawyers might reasonably consider relevant to a possible motion for disqualification, even if 
the judge believes there is no basis for disqualification. 

[6]  “Economic interest,” as set forth in the Terminology section, means ownership of more 
than a de minimis legal or equitable interest. Except for situations in which a judge participates 
in the management of such a legal or equitable interest, or the interest could be substantially 
affected by the outcome of a proceeding before a judge, it does not include: 

(1)  an interest in the individual holdings within a mutual or common investment fund; 

(2)  an interest in securities held by an educational, religious, charitable, fraternal, or 
civic organization in which the judge or the judge’s spouse, domestic partner, parent, or 
child serves as a director, officer, advisor, or other participant; 

(3)  a deposit in a financial institution or deposits or proprietary interests the judge 
may maintain as a member of a mutual savings association or credit union, or similar 
proprietary interests; or 

(4) an interest in the issuer of government securities held by the judge. 

[7]  The fact that a lawyer in a proceeding, or a litigant, contributed to the judge’s campaign, 
or supported the judge in his or her election does not of itself disqualify the judge. Absent other 
facts, campaign contributions within the limits of the “Campaign Contributions Limits Act of 
1995,” Tennessee Code Annotated Title 2, Chapter 10, Part 3, or similar law should not result in 
disqualification. However, campaign contributions or support a judicial candidate receives may 
give rise to disqualification if the judge’s impartiality might reasonably be questioned. In 
determining whether a judge’s impartiality might reasonably be questioned for this reason, a 
judge should consider the following factors among others: 

(1)  The level of support or contributions given, directly or indirectly, by a litigant in 
relation both to aggregate support (direct and indirect) for the individual judge’s 
campaign and to the total amount spent by all candidates for that judgeship; 

(2)  If the support is monetary, whether any distinction between direct contributions 
or independent expenditures bears on the disqualification question; 

(3)  The timing of the support or contributions in relation to the case for which 
disqualification is sought; and 

(4)  If the supporter or contributor is not a litigant, the relationship, if any, between the 
supporter or contributor and (i) any of the litigants, (ii) the issue before the court, (iii) the 
judicial candidate or opponent, and (iv) the total support received by the judicial 
candidate or opponent and the total support received by all candidates for that judgeship. 
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[8]  Trial judges sometimes sit by designation on courts of appeal, and vice versa. Such 
judges should not hear cases over which they presided in a different court, and paragraph A(6)(d) 
makes that clear. This Rule, however, applies only to judges who have heard the case in “an 
inferior court,” and does not apply to a judge who decided a case on a panel of an appellate court 
subsequently participating in the rehearing of the case en banc with that same court. 

[9] There are several bases upon which a judge should determine whether to preside over a 
case.  These include this Rule, Tennessee Constitution Article VI, Section 11 (incompetence) and 
Tenn. Code Ann. Title 17, Chapter 2 (incompetence, disability and interchange). This Rule 
requires judges to employ constitutional, statutory and procedural rules to determine motions for 
issues related to whether the judge should preside over a case. 
 

Comparison to ABA Model Code 
 
 Rule 2.11 and its Comments are adopted from the 2007 ABA Model Code with several 
changes.  Rule 2.11(A)(4) does not contain a dollar amount of support that triggers 
disqualification, but instead has a more flexible standard.  Rule 2.11(A)(6)(d) only requires 
disqualification if the judge previously presided over the matter in an inferior court.  Rules 
2.11(A)(6)(e) and 2.11(D) are new, as are Comments [7] through [9]. Rule 2.11(C) has been 
modified slightly to reference participation in a judicial settlement conference.  
 

Comparison to Current Tennessee Code 
 

 Rule 2.11 is derived from Canons 3E and 3F.  Rule 2.11(A) and its subparagraphs (1), 
(2), and (3) are Canon E(1) and its subparagraphs, with modifications.  “Domestic partner” is 
added to the Rule and treated comparably to a spouse for purposes of evaluating conflicts.  Rule 
2.11(A)(4) is new and requires disqualification if a party, lawyer or lawyer’s firm made such 
contributions or support to the judge’s campaign as to call impartiality into question.  Also new 
is Rule 2.11(A)(5), which requires disqualification if the judge has previously made public 
statements that appear to commit the judge to reach a particular result in the case.   
 
 Rule 2.11(A)(6)(a) through (c) are derived from Canon 3E(1)(b) and its Commentary.  
Subparagraphs (d) and (e) are new, and the latter requires disqualification of a judge who 
participated in a judicial settlement conference in the case, except for the handling of 
uncontested matters, such as entry of the agreed judgment.  Rules 2.11(B) and (C) are Canons 
3E(2) and 3F, respectively, with minor changes.  
 
 New Rule 2.11(D) provides for adjudication of contested motions for disqualification.   
Changes are also proposed to the Rules of Civil, Criminal and Appellate Procedure to address 
this issue. 
 
 The first sentence of Comment [1] is taken from the first sentence to the Commentary to 
Canon 3E(1).  The second sentence is new.  Comments [2] and [6] through [9] are new.  
Comment [3] comes from the third paragraph of Commentary to Canon 3E(1).  Comment [4] is 
derived from the Commentary to Canon 3E(1)(d).  Comment [5] is the second paragraph of 
Commentary to Canon 3E(1). 
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RULE 2.12 Supervisory Duties 

(A) A judge shall require court staff, court officials, and others subject to the judge’s 
direction and control to act in a manner consistent with the judge’s obligations under this 
Code. 

(B) A judge with supervisory authority for the performance of other judges shall take 
reasonable measures to ensure that those judges properly discharge their judicial 
responsibilities, including the prompt disposition of matters before them. 

COMMENT 

[1] A judge is responsible for his or her own conduct and for the conduct of others, such as 
staff, when those persons are acting at the judge’s direction or control. A judge may not direct 
court personnel to engage in conduct on the judge’s behalf or as the judge’s representative when 
such conduct would violate the Code if undertaken by the judge. 

[2]  Public confidence in the judicial system depends upon timely justice. To promote the 
efficient administration of justice, a judge with supervisory authority must take the steps needed 
to ensure that judges under his or her supervision administer their workloads promptly.  For 
further guidance on supervisory duties, see Tennessee Code Annotated section 16-2-509(b) 
(duties of the presiding judge) and other applicable laws, such as Metropolitan Nashville Charter 
§ 14.09A. 
 

Comparison to ABA Model Code 
 
 Rule 2.12 and its Comments are adopted from the 2007 ABA Model Code without 
modification except for the addition of a sentence added to Comment [1] cross-referencing 
relevant Tennessee law.  
 

Comparison to Current Tennessee Code 
 

 Rule 2.12 combines Canons 3C(2) and 3C(3).  The Comments are new. 
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RULE 2.13 Administrative Responsibilities 

(A) In making administrative appointments, a judge: 

(1)  shall exercise the power of appointment impartially and on the basis of 
merit; and  

(2) shall avoid nepotism, favoritism, and unnecessary appointments.  

(B)  A judge shall not appoint a lawyer to a position if the judge either knows that the 
lawyer, the lawyer’s firm or the lawyer’s spouse or domestic partner, has made 
contributions or given such support to the judge’s campaign that the judge’s impartiality 
might reasonably be questioned, or learns of such contribution or support by means of a 
timely motion by a party or other person properly interested in the matter, unless:  

(1) the position is substantially uncompensated; 

(2) the lawyer has been selected in rotation from a list of qualified and available 
lawyers compiled without regard to their having made political contributions or given 
support; or 

(3)  the judge or another presiding or administrative judge affirmatively finds 
that no other lawyer is willing, competent, and able to accept the position. 

(C) A judge shall not approve compensation of appointees beyond the fair value of 
services rendered. 

(D) When a judge refers litigants to community resources as a condition or requirement 
relating to litigation, such referrals shall be made impartially and on the basis of merit. A 
judge shall avoid nepotism and favoritism. For purposes of this provision, a “community 
resource” is any person or organization providing services such as, but not limited to: 
counseling services; driver education or traffic safety programs; mental health, substance 
abuse, or other treatment programs; parenting classes; private probation services; and 
similar types of services. 
 

COMMENT 

[1]  Appointees of a judge include assigned counsel, officials such as referees, magistrates, 
commissioners, special masters, special judges, substitute judges, receivers, and guardians, and 
personnel such as clerks, secretaries, and bailiffs. Consent by the parties to an appointment or an 
award of compensation does not relieve the judge of the obligation prescribed by paragraph (A). 

[2] Nepotism is the appointment or hiring of any relative within the third degree of 
relationship of either the judge or the judge’s spouse or domestic partner, or the spouse or 
domestic partner of such relative, as well as those relatives defined in Tennessee Code Annotated 
sections 8-31-101 et seq., the Tennessee State Employees Uniform Nepotism Policy. 
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[3] The rule against making administrative appointments of lawyers who have provided such 
contributions or support to a judge’s election campaign that the judge’s impartiality might 
reasonably be questioned includes an exception for positions that are substantially 
uncompensated, such as those for which the lawyer’s compensation is limited to reimbursement 
for out-of-pocket expenses.  In determining whether a judge’s impartiality might reasonably be 
questioned in connection with such appointments, a judge should consider the following factors 
among others: 

(1)  The level of support or contributions given, directly or indirectly, by a lawyer, the 
lawyer’s firm or the lawyer’s spouse or domestic partner,  in relation both to aggregate support 
(direct and indirect) for the individual judge’s campaign and to the total amount spent by all 
candidates for that judgeship; 

(2)  If the support is monetary, whether any distinction between direct contributions 
or independent expenditures bears on the question of the judge’s impartiality; and 

(3)  The timing of the support or contributions in relation to the appointment. 

[4] It is increasingly common for trial judges, either directly or acting through court 
employees or court-affiliated agencies, to refer litigants to a variety of community resources. For 
example, litigants may be required by a court to complete treatment programs, parenting classes, 
driver education or traffic safety programs, etc., or to be monitored by private probation services. 
Paragraph (D) requires that such referrals be made impartially and on the basis of merit, and 
without nepotism or favoritism.  
 

Comparison to ABA Model Code 
 
 Rules 2.13(A) and (C) are adopted from the 2007 ABA Model Code without 
modification.  The bright line test of a specific dollar amount of campaign contributions has been 
deleted from Rule 2.13(B) and replaced with a more flexible test, the application of which is 
detailed in modified Comment [3].  Rule 2.13(D) is new. In Comment [1], the categories of 
appointees of a judge have been expanded.  Comment [2] has been modified to incorporate 
Tennessee law regarding nepotism. Comment [4] is new. 
 

Comparison to Current Tennessee Code 
 

 Rule 2.13 is derived from Canons 3C(4) and 3C(5) and the Commentary thereto.  Rule 
2.13(B) brings into black letter law a prohibition on making appointments based on campaign 
contributions or support. Comment [3] explains how to determine whether such support rises to 
an inappropriate level. 
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RULE 2.14 Disability and Impairment 

A judge having a reasonable belief that the performance of a lawyer or another judge is 
impaired by drugs or alcohol, or by a mental, emotional, or physical condition, shall take 
appropriate action, which may include a confidential referral to a lawyer or judicial 
assistance program. 

COMMENT 

[1]  “Appropriate action” means action intended and reasonably likely to help the judge or 
lawyer in question address the problem and prevent harm to the justice system. Depending upon 
the circumstances, appropriate action may include but is not limited to speaking directly to the 
impaired person, notifying an individual with supervisory responsibility over the impaired 
person, or making a referral to an assistance program. 

[2]  Taking or initiating corrective action by way of referral to an assistance program may 
satisfy a judge’s responsibility under this Rule. Assistance programs have many approaches for 
offering help to impaired judges and lawyers, such as intervention, counseling, or referral to 
appropriate health care professionals. Depending upon the gravity of the conduct that has come 
to the judge’s attention, however, the judge may be required to take other action, such as 
reporting the impaired judge or lawyer to the appropriate authority, agency, or body. See Rule 
2.15. 
 

Comparison to ABA Model Code 
 
 Rule 2.14 and its Comments are adopted from the 2007 ABA Model Code without 
modification.   
 

Comparison to Current Tennessee Code 
 

 Rule 2.14 and its Comments are new. 
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RULE 2.15 Responding to Judicial and Lawyer Misconduct 

(A) A judge having knowledge that another judge has committed a violation of this 
Code that raises a substantial question regarding the judge’s honesty, trustworthiness, or 
fitness as a judge in other respects shall inform the appropriate authority. 

(B) A judge having knowledge that a lawyer has committed a violation of the Rules of 
Professional Conduct that raises a substantial question regarding the lawyer’s honesty, 
trustworthiness, or fitness as a lawyer in other respects shall inform the appropriate 
authority. 

(C) A judge who receives information indicating a substantial likelihood that another 
judge has committed a violation of this Code should take appropriate action. 

(D) A judge who receives information indicating a substantial likelihood that a lawyer 
has committed a violation of the Rules of Professional Conduct should take appropriate 
action. 

COMMENT 

[1]  Taking action to address known misconduct is a judge’s obligation. Paragraphs (A) and 
(B) impose an obligation on the judge to report to the appropriate disciplinary authority the 
known misconduct of another judge or a lawyer that raises a substantial question regarding the 
honesty, trustworthiness, or fitness of that judge or lawyer. Ignoring or denying known 
misconduct among one’s judicial colleagues or members of the legal profession undermines a 
judge’s responsibility to participate in efforts to ensure public respect for the justice system. This 
Rule limits the reporting obligation to those offenses that an independent judiciary must 
vigorously endeavor to prevent. 

[2] A judge who does not have actual knowledge that another judge or a lawyer may have 
committed misconduct, but receives information indicating a substantial likelihood of such 
misconduct, should take appropriate action under paragraphs (C) and (D). Appropriate action 
may include, but is not limited to, communicating directly with the judge who may have violated 
this Code, communicating with a supervising judge, or reporting the suspected violation to the 
appropriate authority or other agency or body. Similarly, actions to be taken in response to 
information indicating that a lawyer has committed a violation of the Rules of Professional 
Conduct may include but are not limited to communicating directly with the lawyer who may 
have committed the violation, or reporting the suspected violation to the appropriate authority or 
other agency or body. 
 

Comparison to ABA Model Code 
 
 Rules 2.15(A) and (B) and Comment [1] are adopted from the 2007 ABA Model Code 
without modification.  In Rules 2.15(C) and (D), “shall” is replaced by “should.”  In Comment 
[2], “is required to” is replaced by “should.”   
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Comparison to Current Tennessee Code 
 

 Rule 2.15 is a modified version of Canons 3D(1) and (2) and the Commentary thereto, 
but a judge’s duties remain unchanged from the current Tennessee Code. 
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RULE 2.16 Cooperation with Disciplinary Authorities  

(A) A judge shall cooperate and be candid and honest with judicial and lawyer 
disciplinary agencies.  

(B) A judge shall not retaliate, directly or indirectly, against a person known or 
suspected to have assisted or cooperated with an investigation of a judge or a lawyer. 

COMMENT 

[1] Cooperation with investigations and proceedings of judicial and lawyer discipline 
agencies, as required in paragraph (A), instills confidence in judges’ commitment to the integrity 
of the judicial system and the protection of the public. 
 

Comparison to ABA Model Code 
 
 Rule 2.16 and its Comment are adopted from the 2007 ABA Model Code without 
modification.   
 

Comparison to Current Tennessee Code 
 

 Rule 2.16 and its Comment are new. 
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CANON 3 
 
A JUDGE SHALL CONDUCT THE JUDGE’S PERSONAL AND EXTRAJUDICIAL 
ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH THE OBLIGATIONS 
OF JUDICIAL OFFICE. 
 

Comparison to ABA Model Code 
 
 Canon 3 is adopted from the 2007 ABA Model Code without modification. 
 

Comparison to Current Tennessee Code 
 

Canon 3 and its Rules are based primarily on Canon 4, along with portions of Canon 2 
involving judge’s personal activities. The new Canon expands the reach of this Canon to include 
“personal” as well as “extrajudicial” activities and replaces “conflict with judicial obligations” 
with “conflict with the obligations of judicial office.”  
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RULE 3.1 Extrajudicial Activities in General 

A judge may engage in personal or extrajudicial activities, except as prohibited by law or 
this Code. However, when engaging in such activities, a judge shall not: 

(A) participate in activities that will interfere with the proper and timely performance 
of the judge’s judicial duties; 

(B)  participate in activities that will lead to frequent disqualification of the judge; 

(C) participate in activities that would appear to a reasonable person to undermine the 
judge’s independence, integrity, or impartiality; 

(D) engage in conduct that would appear to a reasonable person to be coercive; or  

(E)  make inappropriate use of court premises, staff, stationery, equipment, or other 
resources.  

COMMENT 

[1]  To the extent that time permits, and judicial independence and impartiality are not 
compromised, judges are encouraged to engage in appropriate extrajudicial activities. Judges are 
uniquely qualified to engage in extrajudicial activities that concern the law, the legal system, and 
the administration of justice, such as by speaking, writing, teaching, or participating in scholarly 
research projects. In addition, judges are permitted and encouraged to engage in educational, 
religious, charitable, fraternal or civic extrajudicial activities not conducted for profit, even when 
the activities do not involve the law. See Rule 3.7. 

[2] Participation in both law-related and other extrajudicial activities helps integrate judges 
into their communities, and furthers public understanding of and respect for courts and the 
judicial system. 

[3] Discriminatory actions and expressions of bias or prejudice by a judge, even outside the 
judge’s official or judicial actions, are likely to appear to a reasonable person to call into 
question the judge’s integrity and impartiality. Examples include jokes or other remarks that 
demean individuals based upon their race, sex, gender, religion, national origin, ethnicity, 
disability, age, sexual orientation, or socioeconomic status. For the same reason, a judge’s 
personal and extrajudicial activities must not be conducted in connection or affiliation with an 
organization that practices invidious discrimination. See Rule 3.6. 

[4] While engaged in personal or extrajudicial activities, judges must not coerce others or 
take action that would reasonably be perceived as coercive. For example, depending upon the 
circumstances, a judge’s solicitation of contributions or memberships for an organization, even 
as permitted by Rule 3.7(A), might create the risk that the person solicited would feel obligated 
to respond favorably, or would do so to curry favor with the judge.  
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Comparison to ABA Model Code 
 
 Rule 3.1 and its Comments are adopted from the 2007 ABA Model Code with slight 
modifications.  The word “personal” is added to make the Rule more complete and accurate. The 
addition of “and timely” to Rule 3.1(A) reflects the reality that participation in too many 
activities can impair the performance of judicial duties.  Rule 3.1(E) is reworded to recognize 
that. In limited circumstances, non-law related use of court resources may be appropriate.  For 
example, a judge might appropriately ask an administrative assistant to cancel the judge’s 
personal appointment when a trial runs late.  Similarly, a judge might check the weather forecast 
on the office computer. 
 
 Comments [1] and [2] are adopted from the 2007 ABA Model Code without 
modification.  Comments [3] and [4] are adopted from the 2007 ABA Model Code, but 
specifically address personal, as well as extrajudicial, activities.  
 

Comparison to Current Tennessee Code 
 
 Rule 3.1 is similar to Canon 4A, but is organized to permit extrajudicial activities, except 
where specifically prohibited.  It also specifically encompasses personal, as well as extrajudicial, 
activities.  Rule 3.1(A) is Canon 4A(3), but with the addition of the prohibition against activities 
that prevent a judge from “timely” performance of judicial duties.  Rule 3.1(B) is new, derived 
from Canon 4A(3), but contains more specific content regarding activities that would lead to 
frequent disqualification. Rule 3.1(C) is based upon Canon 4A(1), but with expanded coverage 
and revised language.  Rule 3.1(C) substituted the phrase “would appear to a reasonable person 
to undermine” for “cast reasonable doubt on,” and broadened coverage from “act impartially” to 
“the judge’s independence, integrity, or impartiality.”   
 

Rule 3.1(D) is new and adds a new provision to guard against overt or subtle efforts by a 
judge to coerce others into participating in extrajudicial activities favored by the judge.  Rule 
3.1(E) is new, but has some overlap with aspects of Canon 2B (“lend the prestige of judicial 
office to advance the private interests of the judge or others”).  It adds a new prohibition against 
inappropriately using court facilities and other resources for a judge’s extrajudicial activities. 
  

Comment [1] is derived from the first paragraph of the Commentary following Canon 4B, 
although the subject matter of Canon 4B, Avocational Activities, is not addressed separately.  
Comment [2] is based upon the first paragraph of the Commentary following Canon 4A.  
Comment [3] is similar to the second paragraph of the Commentary to Canon 4A.  Comment [4] 
is new.  
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RULE 3.2 Appearances before Governmental Bodies and Consultation with 
Government Officials 

A judge shall not appear voluntarily at a public hearing before, or otherwise consult with, 
an executive or a legislative body or official, except:  

(A) in connection with matters concerning the law, the legal system, or the 
administration of justice; 

(B) in connection with matters about which the judge acquired knowledge or expertise 
in the course of the judge’s judicial duties; or 

(C) when the judge is self-represented in a matter involving the judge’s legal or 
economic interests, or when the judge is acting in a fiduciary capacity. 

COMMENT 

[1] Judges possess special expertise in matters of law, the legal system, and the 
administration of justice, and may properly share that expertise with governmental bodies and 
executive or legislative branch officials. 

[2] In appearing before governmental bodies or consulting with government officials, judges 
must be mindful that they remain subject to other provisions of this Code, such as Rule 1.3, 
prohibiting judges from using the prestige of office to advance their own or others’ interests, 
Rule 2.10, governing public comment on pending and impending matters, and Rule 3.1(C), 
prohibiting judges from engaging in personal or extrajudicial activities that would appear to a 
reasonable person to undermine the judge’s independence, integrity, or impartiality. 

[3]  In general, it would be an unnecessary and unfair burden to prohibit judges from 
appearing before governmental bodies or consulting with government officials on matters that 
are likely to affect them as private citizens, such as zoning proposals affecting their real property. 
In engaging in such activities, however, judges must not refer to their judicial positions, and must 
otherwise exercise caution to avoid using the prestige of judicial office. 
 
[4]  On occasion, some judges, including general sessions court judges, juvenile court judges 
and municipal court judges, find it necessary to appear before legislative bodies to address 
budget requests and similar concerns.   Such appearances fall within the exceptions set forth in 
3.2(A) and (B).  Similarly, judges may appear before governmental bodies to endorse projects 
and programs directly related to the law, the legal system, the administration of justice and the 
provision of services to those coming before the courts, and may actively support the need for 
funding of such projects or programs. This support can occur by personal appearance or by 
writing, such as a letter to be submitted with a request for funding by an entity that provides 
services to those coming before the courts. 
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Comparison to ABA Model Code 
 
 Rule 3.2 and Comments [1] and [3] are adopted from the 2007 ABA Model Code without 
modification.  Comment [2] specifically addresses personal, as well as extrajudicial, activities.  
The term “self-represented” replaces “pro se.”  Comment [4] is new.  
 

Comparison to Current Tennessee Code 
 

Rule 3.2(A) is similar to Canon 4C(1).  The addition of the term “voluntarily” 
demonstrates that the Rule’s prohibitions do not apply to a judge who has been subpoenaed.  
Rule 3.2(B) is new.  Rule 3.2(C) is essentially the same as the last clause of Canon 4C(1), but 
adds that a judge may appear when acting in a fiduciary capacity.  All of the Comments are new.  
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RULE 3.3 Testifying as a Character Witness 

A judge shall not testify as a character witness in a judicial, administrative, or other 
adjudicatory proceeding or otherwise vouch for the character of a person in a legal 
proceeding, except when duly subpoenaed. 

 COMMENT 

[1]  A judge who, without being subpoenaed, testifies as a character witness abuses the 
prestige of judicial office to advance the interests of another. See Rule 1.3. Except in unusual 
circumstances where the demands of justice require, a judge should discourage a party from 
requiring the judge to testify as a character witness. 
 

Comparison to ABA Model Code 
 
 Rule 3.3 and its Comment are adopted from the 2007 ABA Model Code.  The word 
“summoned” has been changed to “subpoenaed.” 
 

Comparison to Current Tennessee Code 
 

Rule 3.3 is similar to the last sentence of Canon 2B, which prohibits a judge from 
testifying voluntarily as a character witness, but clarifies the types of proceedings to which it 
applies.  Comment [1] is a simplified version of the last paragraph of the Commentary to Canon 
2B.  
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RULE 3.4 Appointments to Governmental Positions 

A judge shall not accept appointment to a governmental committee, board, commission, or 
other governmental position, unless it is one that concerns the law, the legal system, or the 
administration of justice. 

COMMENT 

[1]  Rule 3.4 implicitly acknowledges the value of judges accepting appointments to entities 
that concern the law, the legal system, or the administration of justice. Even in such instances, 
however, a  judge should assess the appropriateness of accepting an appointment, paying 
particular attention to the subject matter of the appointment and the availability and allocation of 
judicial resources, including the judge's time commitments, and giving due regard to the 
requirements of the independence and impartiality of the judiciary.  

[2] A judge may represent his or her country, state, or locality on ceremonial occasions or in 
connection with historical, educational, or cultural activities. Such representation does not 
constitute acceptance of a government position. 
 

Comparison to ABA Model Code 
 
 Rule 3.4 and its Comments are adopted from the 2007 ABA Model Code without 
modification. 
 

Comparison to Current Tennessee Code 
 

 Rule 3.4 is a simplified version of the first sentence of Canon 4C(2).  Comment [1] is 
based on the Commentary to Canon 4C(2).  The second sentence of Canon 4C(2) has been 
moved from black letter law and placed in Comment [2]. 
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RULE 3.5 Use of Nonpublic Information 

A judge shall not disclose or use nonpublic information acquired in a judicial capacity for 
any purpose unrelated to the judge’s judicial duties. 

COMMENT 

[1]  In the course of performing judicial duties, a judge may acquire information that is 
unavailable to the public. The judge must not reveal or use such information for personal gain or 
for any purpose unrelated to his or her judicial duties.  The judge should take special care to 
ensure that court staff, court officials, and others subject to the judge’s direction and control are 
aware of this Rule and shall require them to act in a manner consistent with the judge’s 
obligations under this Code.  See Rule 2.12(A). 

[2] This Rule is not intended, however, to affect a judge’s ability to act on information as 
necessary to protect the health or safety of the judge or a member of a judge’s family, court 
personnel, or other judicial officers if consistent with other provisions of this Code. 
 

Comparison to ABA Model Code 
 
 Rule 3.5 is adopted from the 2007 ABA Model Code, but with the deletion of the word 
“intentionally.”  A judge should not, either intentionally or unintentionally, disclose or use 
nonpublic information acquired in a judicial capacity for unrelated purposes.  Some states and 
the ABA have added the term “intentionally” to the 1990 version of this code provision, 
apparently on the theory that discipline should not be imposed for a careless disclosure.  
However, the resulting harm can be the same whether the disclosure is intentional or 
unintentional, although the sanction might be significantly different.   
 

The first sentence of Comment [1] is adopted from the 2007 ABA Model Code with the 
deletion of the phrase “of commercial or other value” because protection against disclosure 
should also extend to nonpublic information that is not commercial and has no monetary value.  
For example, in the context of a criminal case, disclosure of certain nonpublic information could 
cause jeopardy to an individual’s safety.   The second sentence is added to emphasize the 
importance of enforcing this Rule with respect to court staff.  Comment [2] is adopted from the 
2007 ABA Model Code without modification. 
 

Comparison to Current Tennessee Code 
 

 Rule 3.5 is based on Canon 3B(11), which does not differentiate between intentional and 
unintentional use of nonpublic information acquired in a judicial capacity.  Comments [1] and 
[2] are new. 
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RULE 3.6 Affiliation with Discriminatory Organizations 

(A) A judge shall not hold membership in any organization that practices invidious 
discrimination on the basis of race, sex, gender, religion, national origin, ethnicity, or 
sexual orientation.  

(B) A judge shall not use the benefits or facilities of an organization if the judge knows 
or should know that the organization practices invidious discrimination on one or more of 
the bases identified in paragraph (A). A judge’s attendance at an event in a facility of an 
organization that the judge is not permitted to join is not a violation of this Rule when the 
judge’s attendance is an isolated event that could not reasonably be perceived as an 
endorsement of the organization’s practices. 

COMMENT 

[1] A judge’s public manifestation of approval of invidious discrimination on any basis gives 
rise to the appearance of impropriety and diminishes public confidence in the integrity and 
impartiality of the judiciary. A judge’s membership in an organization that practices invidious 
discrimination creates the perception that the judge’s impartiality is impaired.  

[2]  An organization is generally said to discriminate invidiously if it arbitrarily excludes 
from membership on the basis of race, sex, gender, religion, national origin, ethnicity, or sexual 
orientation persons who would otherwise be eligible for admission. Whether an organization 
practices invidious discrimination is a complex question to which judges should be attentive. The 
answer cannot be determined from a mere examination of an organization’s current membership 
rolls, but rather, depends upon how the organization selects members, as well as other relevant 
factors, such as whether the organization is dedicated to the preservation of religious, ethnic, or 
cultural values of legitimate common interest to its members, or whether it is an intimate, purely 
private organization whose membership limitations could not constitutionally be prohibited.  

[3] When a judge learns that an organization to which the judge belongs engages in invidious 
discrimination, the judge must resign immediately from the organization. 

[4] A judge’s membership in a religious organization as a lawful exercise of the freedom of 
religion is not a violation of this Rule.  

[5] This Rule does not apply to national or state military service. 
 

Comparison to ABA Model Code 
 
 Rule 3.6 and its Comments are adopted from the 2007 ABA Model Code without 
modification. 
 

Comparison to Current Tennessee Code 
 

Rule 3.6(A) is identical to the black-letter text of Canon 2C, except that the list of 
prohibited bases of invidious discrimination has been expanded by adding gender, ethnicity, and 
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sexual orientation.  Rule 3.6(B) is based in part on a portion of the Commentary to Canon 2C.  It 
goes further, however, and focuses on the extent of the judge’s use of the benefits and facilities 
of a discriminatory organization. 

 
Comments [1] and [2] are derived from the Commentary to Canon 2C, although 

significantly revised, recast and reorganized.  Comment [3], which is also based on that 
Commentary, omits the prior provision allowing a judge a period of up to one year to resign from 
organizations that practice invidious discrimination; any active participation in such an entity is 
now precluded under black letter law.  Comments [4] and [5], which are both new, carve out 
exceptions for religious and military organizations.     
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RULE 3.7 Participation in Educational, Religious, Charitable, Fraternal, or Civic 
Organizations and Activities 

(A) Subject to the requirements of Rule 3.1, a judge may participate in activities 
sponsored by organizations or governmental entities concerned with the law, the legal 
system, or the administration of justice, and those sponsored by or on behalf of 
educational, religious, charitable, fraternal, or civic organizations not conducted for profit, 
including but not limited to the following activities: 

(1) assisting such an organization or entity in planning related to fund-raising, 
and participating in the management and investment of the organization’s or entity’s 
funds; 

(2) soliciting contributions for such an organization or entity, but only from 
members of the judge’s family, or from judges over whom the judge does not exercise 
supervisory or appellate authority; 

(3) soliciting membership for such an organization or entity, even though the 
membership dues or fees generated may be used to support the objectives of the 
organization or entity, but only if the organization or entity is concerned with the law, the 
legal system, or the administration of justice;  

 (4) appearing or speaking at, receiving an award or other recognition at, being 
featured on the program of, and permitting his or her title to be used in connection with an 
event of such an organization or entity, but if the event serves a fund-raising purpose, the 
judge may participate only if the event concerns the law, the legal system, or the 
administration of justice; 

(5)  making recommendations to such a public or private fund-granting 
organization or entity in connection with its programs and activities, but only if the 
organization or entity is concerned with the law, the legal system, or the administration of 
justice; and 

(6)  serving as an officer, director, trustee, or nonlegal advisor of such an 
organization or entity, unless it is likely that the organization or entity: 

(a) will be engaged in proceedings that would ordinarily come before the 
judge; or 

(b)  will frequently be engaged in adversary proceedings in the court of 
which the judge is a member, or in any court subject to the appellate 
jurisdiction of the court of which the judge is a member. 

(B) A judge may encourage lawyers to provide pro bono publico legal services.  
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COMMENT 

[1] The activities permitted by paragraph (A) generally include those sponsored by or 
undertaken on behalf of public or private not-for-profit educational institutions, and other not-
for-profit organizations, including law-related, charitable, and other organizations. The activities 
permitted by paragraph (A) do not include those sponsored by or on behalf of organizations that 
have as a primary purpose advocating in political processes for or against change in the laws 
related to limited subject areas. Activities relating to such political advocacy organizations are 
subject to the requirements of Rule 3.1, as well as Canon 4 and the Rules thereunder.  
Furthermore, the activities permitted by paragraph (A) do not include those sponsored by or on 
behalf of organizations whose members comprise or frequently represent the same side in 
litigation. 

[2] Even for law-related organizations, a judge should consider whether the membership and 
purposes of the organization, or the nature of the judge’s participation in or association with the 
organization, would conflict with the judge’s obligation to refrain from activities that reflect 
adversely upon a judge’s independence, integrity, and impartiality. 

[3] Mere attendance at an event, whether or not the event serves a fund-raising purpose, does 
not constitute a violation of paragraph 4(A). It is also generally permissible for a judge to serve 
as an usher or a food server or preparer, or to perform similar functions, at fund-raising events 
sponsored by educational, religious, charitable, fraternal, or civic organizations. Such activities 
are not solicitation and do not present an element of coercion or abuse the prestige of judicial 
office.  

[4]  Identification of a judge’s position in educational, religious, charitable, fraternal, or civic 
organizations on letterhead used for fund-raising or membership solicitation does not violate this 
Rule. The letterhead may list the judge’s title or judicial office if comparable designations are 
used for other persons.  

[5]  In addition to appointing lawyers to serve as counsel for indigent parties in individual 
cases, a judge may promote broader access to justice by encouraging lawyers to participate in pro 
bono publico legal services, if in doing so the judge does not employ coercion, or abuse the 
prestige of judicial office. Such encouragement may take many forms, including providing lists 
of available programs, training lawyers to do pro bono publico legal work, and participating in 
events recognizing lawyers who have done pro bono publico work.  
 
[6] With regard to a judge’s obligations to supervise staff as to matters addressed in this 
Rule, see Rule 2.12. 
 

Comparison to ABA Model Code 
 
 Rule 3.7 and all of its Comments except Comment [1] are adopted from the 2007 ABA 
Model Code without modification.  To Comment [1] is added language clarifying that the Rule 
does not permit judicial participation in activities sponsored by organizations that have as a 
primary purpose advocating in political processes for or against changing the law.  For example, 
accepting an award from an organization established to lobby for or against the legalization of a 
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particular form of mining or drilling is inappropriate.  Also, language from Commentary to 
Tennessee’s Canon 4D(5)(a) is added to reflect that judicial participation is prohibited in 
activities sponsored by or on behalf of organizations whose members comprise or frequently 
represent the same side in litigation. 
 

Comparison to Current Tennessee Code 
 

 Rule 3.7 is based primarily on Canon 4C(3).  Permissible activities are clearly subject to 
the requirements of Rule 3.1, which prohibits a variety of personal and extrajudicial activities, 
including those that could lead to frequent disqualification.  The concepts in Rule 3.7(A) are no 
longer limited to a judge’s involvement as an officer, director or trustee.  The rule covers all 
activities related to an organization.   
 

Rule 3.7(A)(1) and (2) are derived from Canon 4C(3)(b)(i).  A judge continues to have 
severe restrictions on fundraising activities.  Personal solicitation continues to be generally 
prohibited, but the exception allowing a judge to solicit funds from other judges over whom the 
judge has no supervisory or appellate authority has been expanded to include a judge’s family 
members.  Rule 3.7(3) modifies Canon 4C(3)(b)(iii), but excepts from the ban membership 
solicitation for law-related organizations.   

 
Rule 3.7(A)(4) is new.  It allows a judge to appear or speak at, receive an award at, be on 

the program of, or permit his or her name to be used in connection with events of an 
organization, unless the event is a fundraiser.  In that event, the judge may only participate if the 
event is law-related.  This exception changes the position set forth in Commentary to Canon 
4C(3)(b), which prohibits a judge from being a speaker or guest of honor at any fundraiser, 
whether or not it is law-related. 

 
Rule 3.7(A)(5) and Rule 3.7(A)(6) are, respectively, Canon 4C(b)(ii) and Canon 4C(a).  

Rule 3.7(B) is new and is intended to encourage judges to provide leadership in increasing pro 
bono representation. 

 
Comments [1], [3] and [5] are new.  Comment [1] incorporates the concept found in the 

Commentary to Canon 4D(5)(a), which prohibits a judge from accepting a gift or testimonial 
from organizations whose members comprise or frequently represent the same side in litigation, 
but expands the concept to all of the activities listed in Rule 3.7(A).  Comment [2] is based on 
the Commentary to Canon 4C(3).  Comment [4] is based on the Commentary to Canon 4C(3)(b).  
Comment [6] is new. 
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RULE 3.8 Appointments to Fiduciary Positions 

(A) A judge shall not accept appointment to serve in a fiduciary position, such as 
executor, administrator, trustee, guardian, conservator, attorney in fact, or other personal 
representative.  A judge may, however, serve in one of these capacities for a member of the 
judge’s family, or in a fiduciary capacity for the judge’s place of worship, only if such 
service will not interfere with the proper performance of judicial duties.  

(B) A judge shall not serve in a fiduciary position if the judge as fiduciary will likely be 
engaged in proceedings that would ordinarily come before the judge, or if the estate, trust, 
or ward becomes involved in adversary proceedings in the court on which the judge serves, 
or one under its appellate jurisdiction. 

(C) A judge acting in a fiduciary capacity shall be subject to the same restrictions on 
engaging in financial activities that apply to a judge personally. 

(D) If a person who is serving in a fiduciary position becomes a judge, he or she must 
comply with this Rule as soon as reasonably practicable, but in no event later than one year 
after becoming a judge. 

COMMENT 

[1]  A judge should recognize that other restrictions imposed by this Code may conflict with a 
judge’s obligations as a fiduciary; in such circumstances, a judge should resign as fiduciary. For 
example, serving as a fiduciary might require frequent disqualification of a judge under Rule 
2.11 because a judge is deemed to have an economic interest in shares of stock held by a trust if 
the amount of stock held is more than de minimis. 
 

Comparison to ABA Model Code 
 
 Rule 3.8 and its Comment are adopted from the 2007 ABA Model Code without 
modification, except for the addition of “conservator” to the list of fiduciary positions, and the 
additional exception for fiduciary positions at the judge’s place of worship. 
 

Comparison to Current Tennessee Code 
 

 Rule 3.8 and subparagraphs (A), (B) and (C) are Canon 4E, with minor rewording.  Rule 
3.8(D) is new and is derived from the Commentary to Canon 4E.  It now contains a definitive 
deadline for compliance after one becomes a judge.  It also contains the additional exception for 
fiduciary positions at the judge’s place of worship.  
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RULE 3.9 Service as Arbitrator or Mediator 

A judge shall not act as an arbitrator or a mediator or perform other judicial functions 
apart from the judge’s official duties unless expressly authorized by law. 

COMMENT 

[1] This Rule does not prohibit a judge from participating in arbitration, mediation, or 
settlement conferences performed as part of assigned judicial duties. Rendering dispute 
resolution services apart from those duties, whether or not for economic gain, is prohibited 
unless it is expressly authorized by law.  See Tenn. S. Ct. R. 31, §17 (permitting various part-
time judges to serve as mediators) and Tenn. S. Ct. R. 31, §20 (authorizing trial judges to 
participate in judicial settlement conferences).  See also Rule 2.6 and Comments [2], [3] and [4] 
thereto regarding the role of a judge in judicial settlement conferences.  A judge who participates 
in a judicial settlement conference is precluded by Rule 2.6 from presiding over the trial or any 
other contested issues in that matter.  
 

Comparison to ABA Model Code 
 
 Rule 3.9 and its Comment are adopted from the 2007 ABA Model Code.  Modifications 
include the addition to the Comment of cross-references to Supreme Court Rule 31, sections 17 
and 20, and Rule 2.6, and the new final sentence in the Comment. 
 

Comparison to Current Tennessee Code 
 

Rule 3.9 is Canon 4E, slightly reworded.  The Comment is based on the Commentary to 
Canon 4E.  It has been expanded and now also includes a cross-reference to Supreme Court Rule 
31, section 17, permitting various part-time judges to serve as mediators, and section 20, 
authorizing trial judges to participate in judicial settlement conferences.  Also cross-referenced is 
Rule 2.6 and Comments [2], [3] and [4] thereto, which prohibit a judge who participated in a 
judicial settlement conference from presiding over the trial.  
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RULE 3.10 Practice of Law 

A judge shall not practice law. A judge may act pro se and may, without compensation, 
give legal advice to and draft or review documents for a member of the judge’s family, but 
is prohibited from serving as the family member’s lawyer in any forum.  A newly elected or 
appointed judge can practice law only in an effort to wind up his or her practice, ceasing to 
practice as soon as reasonably possible and in no event longer than 180 days after assuming 
office. 

COMMENT 

[1]  A judge may act pro se in all legal matters, including matters involving litigation and 
matters involving appearances before or other dealings with governmental bodies. A judge must 
not use the prestige of office to advance the judge’s personal or family interests. See Rule 1.3.   
This Rule does not prohibit the practice of law pursuant to military service.  See also Tenn. Code 
Ann. §23-3-102 (public officers prohibited from practicing law) and §17-1-105 (judges and 
chancellors prohibited from practicing law).  

[2] The only law practice allowable is that which is necessary to wind up a law practice. 
Accordingly, no new matters may be accepted. The 180-day bright line rule in winding up a law 
practice does not prohibit the judge from receiving fees after this deadline for services performed 
prior to the deadline.  See State v. Lipford, 67 S.W.3d 79 (Tenn. Crim. App. 2001). 

 
Comparison to ABA Model Code 

 
 Rule 3.10 is adopted from the 2007 ABA Model Code, but a sentence has been added to 
reflect Tennessee’s provision that a new judge has 180 days to wind up his or her practice.  
Comment [1] is adopted, but expanded to permit the practice of law by judges in the military and 
to cross-reference related statutes.  Comment [2] is new and explains the 180 day wind up rule 
for new judges, cross-referencing a relevant case. 
 

Comparison to Current Tennessee Code 
 

 Rule 3.10 is essentially Canon 4G, but with an addition.  The provision in the 
Commentary to 4G prohibiting a judge from acting “as an advocate or negotiator for a member 
of the judge’s family” has been reworded to make it more narrow and has been moved to the 
black letter law.  Comment [1] is a revised version of the Commentary to Canon 4G, but now 
also clarifies that judges in the military may practice law. 
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RULE 3.11 Financial, Business, or Remunerative Activities 

(A) A judge may hold and manage investments of the judge and members of the judge’s 
family. 

(B) A judge shall not serve as an officer, director, manager, general partner, advisor, or 
employee of any business entity except that a judge may manage or participate in: 

(1)  a business closely held by the judge or members of the judge’s family; or 

 (2)  a business entity primarily engaged in investment of the financial resources 
of the judge or members of the judge’s family. 

(C) A judge shall not engage in financial activities permitted under paragraphs (A) and 
(B) if they will: 

(1)  interfere with the proper performance of judicial duties; 

(2) lead to frequent disqualification of the judge; 

(3) involve the judge in frequent transactions or continuing business 
relationships with lawyers or other persons likely to come before the court on which the 
judge serves; or 

(4) result in violation of other provisions of this Code. 

COMMENT 

[1]  Judges are generally permitted to engage in financial activities, including managing real 
estate and other investments for themselves or for members of their families. Participation in 
these activities, like participation in other personal or extrajudicial activities, is subject to the 
requirements of this Code. For example, it would be improper for a judge to spend so much time 
on business activities that it interferes with the performance of judicial duties. See Rule 2.1. 
Similarly, it would be improper for a judge to use his or her official title or appear in judicial 
robes in business advertising, or to conduct his or her business or financial affairs in such a way 
that disqualification is frequently required. See Rules 1.3 and 2.11.   

[2] As soon as practicable without serious financial detriment, the judge must divest himself 
or herself of investments and other financial interests that might require frequent disqualification 
or otherwise violate this Rule.  See Application VI. 
 

Comparison to ABA Model Code 
 
 Rule 3.11 is adopted from the 2007 ABA Model Code without modification.  Comment 
[1] is adopted but clarified to include personal as well as extrajudicial activities, just as in Rule 
3.1.  Comment [2] is adopted with a cross-reference to Application VI, which addresses the time 
at which this code becomes applicable to a judge. 
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Comparison to Current Tennessee Code 
 

 Rule 3.11(A) is derived from Canon 4D(2), excluding the last two clauses.  Rule 3.11(B) 
is essentially the same as Canon 4D(3).  Rule 3.11(C) combines some new provisions with 
elements of Canon 4D(1)(b) and Canon 4D(4).  Comment [1] is largely new, but incorporates 
several aspects of the Commentary to Canon 4D.  Comment [2] is derived from the black letter 
text of Canon 4D(4), with the addition of the cross-reference to Application VI. 
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RULE 3.12 Compensation for Extrajudicial Activities 

Unless prohibited by law, a judge may accept reasonable compensation for personal or 
extrajudicial activities permitted by this Code or other law unless such acceptance would 
appear to a reasonable person to undermine the judge’s independence, integrity, or 
impartiality.  

COMMENT  

[1]  A judge may be permitted to accept honoraria, stipends, fees, wages, salaries, royalties, 
or other compensation for speaking, teaching, writing, and other extrajudicial activities, provided 
the compensation is reasonable and commensurate with the task performed. The judge should be 
mindful, however, that judicial duties must take precedence over other activities. See Rule 2.1.  
Other law may prohibit the accepting of such compensation.  See, e.g., Tenn. Code Ann. §2-10-
116.  

[2] Compensation derived from extrajudicial activities may be subject to public reporting.  
See Rule 3.15.  
 

Comparison to ABA Model Code 
 
 Rule 3.12 and its Comments are adopted from the 2007 ABA Model Code with slight 
modification.  The changes recognize that there are circumstances in which judges are prohibited 
by law from accepting compensation for personal or extrajudicial activities. 
 

Comparison to Current Tennessee Code 
 
 Rule 3.12 encompasses the provisions of Canon 4H(1) that address compensation.  
Reimbursement of expenses is now addressed in Rule 3.14.  Consistent with the remainder of the 
proposed code, the standard of “appearance of impropriety” has been replaced by concerns of 
undermining “the judge’s independence, integrity, or impartiality.”  The additions to Comment 
[1] give notice that other provisions in Tennessee law should also be considered. 
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RULE 3.13 Acceptance and Reporting of Gifts, Loans, Bequests, Benefits, or Other 
Things of Value 

(A)  A judge shall not accept any gifts, loans, bequests, benefits, or other things of value, 
if acceptance is prohibited by law or would appear to a reasonable person to undermine the 
judge’s independence, integrity, or impartiality. 

(B) Unless otherwise prohibited by law, or by paragraph (A), a judge may accept the 
following without publicly reporting such acceptance: 

(1) items with little intrinsic value, such as plaques, certificates, trophies, and 
greeting cards; 

(2) gifts, loans, bequests, benefits, or other things of value from friends, relatives, 
or other persons, including lawyers, whose appearance or interest in a proceeding pending 
or impending before the judge would in any event require disqualification of the judge 
under Rule 2.11; 

(3) ordinary social hospitality; 

(4) commercial or financial opportunities and benefits, including special pricing 
and discounts, and loans from lending institutions in their regular course of business, if the 
same opportunities and benefits or loans are made available on the same terms to similarly 
situated persons who are not judges; 

(5) rewards and prizes given to competitors or participants in random drawings, 
contests, or other events that are open to persons who are not judges; 

(6) scholarships, fellowships, and similar benefits or awards, if they are available 
to similarly situated persons who are not judges, based upon the same terms and criteria; 

(7) books, magazines, journals, audiovisual materials, and other resource 
materials supplied by publishers on a complimentary basis for official use;  

(8) gifts, awards, or benefits associated with the business, profession, or other 
separate activity of a spouse, a domestic partner, or other family member of a judge 
residing in the judge’s household, but that incidentally benefit the judge; 

 (9)  gifts incident to a public testimonial; or 

(10)  invitations to the judge and the judge’s spouse, domestic partner, or guest to 
attend without charge: 

(a) an event associated with a bar-related function or other activity 
relating to the law, the legal system, or the administration of justice; or 

(b) an event associated with any of the judge’s educational, religious, 
charitable, fraternal or civic activities permitted by this Code, if the same 
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invitation is offered to nonjudges who are engaged in similar ways in the 
activity, as is the judge. 

(C) Unless otherwise prohibited by law or by paragraph (A), a judge may accept gifts, 
loans, bequests, benefits, or other things of value.  A judge must report such acceptance, to 
the extent required by Rule 3.15, if the source is a party or other person, including a 
lawyer, who has come or is likely to come before the judge, or whose interests have come or 
are likely to come before the judge. 

COMMENT  

[1] Whenever a judge accepts a gift or other thing of value without paying fair market value, 
there is a risk that the benefit might be viewed as intended to influence the judge’s decision in a 
case. Rule 3.13 imposes restrictions upon the acceptance of such benefits, according to the 
magnitude of the risk. Paragraph (B) identifies circumstances in which the risk that the 
acceptance would appear to undermine the judge’s independence, integrity, or impartiality is 
low, and explicitly provides that such items need not be publicly reported. As the value of the 
benefit or the likelihood that the source of the benefit will appear before the judge increases, the 
judge is either prohibited under paragraph (A) from accepting the gift, or required under 
paragraph (C) to publicly report it.  A gift to a judge, other than ordinary social hospitality, from 
a party or other person, including a lawyer, who has come or is likely to come before the judge, 
or whose interests have come or are likely to come before the judge, may be prohibited if 
acceptance would appear to a reasonable person to undermine the judge’s independence, 
integrity, or impartiality.  

[2] Gift-giving between friends and relatives is a common occurrence, and ordinarily does 
not create an appearance of impropriety or cause reasonable persons to believe that the judge’s 
independence, integrity, or impartiality has been compromised. In addition, when the appearance 
of friends or relatives in a case would require the judge’s disqualification under Rule 2.11, there 
would be no opportunity for a gift to influence the judge’s decision making. Paragraph (B)(2) 
places no restrictions upon the ability of a judge to accept gifts or other things of value from 
friends or relatives under these circumstances, and does not require public reporting. 

[3] Businesses and financial institutions frequently make available special pricing, discounts, 
and other benefits, either in connection with a temporary promotion or for preferred customers, 
based upon longevity of the relationship, volume of business transacted, and other factors. A 
judge may freely accept such benefits if they are available to the general public or if the judge 
qualifies for the special price or discount according to the same criteria as are applied to persons 
who are not judges. As an example, loans provided at generally prevailing interest rates are not 
gifts, but a judge could not accept a loan from a financial institution at below-market interest 
rates unless the same rate was being made available to the general public for a certain period of 
time or only to borrowers with specified qualifications that the judge also possesses. 

[4]  Rule 3.13 applies only to acceptance of gifts or other things of value by a judge. 
Nonetheless, if a gift or other benefit is given to the judge’s spouse, domestic partner, or member 
of the judge’s family residing in the judge’s household, it may be viewed as an attempt to evade 
Rule 3.13 and influence the judge indirectly. Where the gift or benefit is being made primarily to 
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such other persons, and the judge is merely an incidental beneficiary, this concern is reduced.  A 
judge should, however, remind family and household members of the restrictions imposed upon 
judges, and urge them to take these restrictions into account when making decisions about 
accepting such gifts or benefits. 

[5]  Rule 3.13 does not apply to contributions to a judge’s campaign for judicial office. Such 
contributions are governed by other Rules of this Code, including Rules 4.3 and 4.4. 
 
[6] A judge shall only accept a gift incident to a public testimonial if the judge’s receipt of 
the public testimonial is a permitted activity under Rule 3.7(A)(4) and Comment [1] thereto. 
 

Comparison to ABA Model Code 
 
 Rule 3.13, subparagraphs (A) and (B)(1) through (B)(8) and all Comments are adopted 
from the 2007 ABA Model Code without modification.  Subparagraphs (C)(1) and C(2) have 
been adopted as subparagraphs B(9) and B(10), thus obviating the reporting requirement.  A new 
sentence is added to the end of Comment [1] to emphasize that gifts listed in Rule 3.13(B) as 
being permitted may indeed be prohibited under the limitations of Rule 3.13(A).  Comment [6] is 
new. 

 
Comparison to Current Tennessee Code 

 
Rule 3.13 is derived from Canon 4D(5).   Rule 3.13 (A) states the prohibition against 

accepting gifts and various other things of value if the acceptance thereof would appear to a 
reasonable person to undermine the judge’s the judge’s independence, integrity, or impartiality.  

 
Rule 3.13(B) lists more clearly those items than can be accepted without publicly 

reporting the receipt thereof, modified from Canon 4D(5).  Unlike the ABA Model Code, the 
proposed new code retains the provisions of Canon 4D(5)(a) regarding gifts incident to a public 
testimonial without requiring reporting of the receipt thereof.  The restriction in the Commentary 
to Canon 4D(5)(a), that the donor organization not be an organization whose members comprise 
or frequently represent the same side in litigation, is incorporated by the cross-reference to Rule 
3.7(A)(4) and Comment [1] thereto. 

 
Rule 3.13(B) also retains the provisions of Canon 4D(5)(a) regarding gifts in the form of  

invitations for the judge and a guest to attend, without charge, law-related functions without 
being required to report the receipt thereof.  Rule 3.13(B)(10)(b) is new and permits, without 
requiring reporting the receipt thereof, invitations for the judge and a guest to attend events 
associated with the judge’s educational, religious, charitable, fraternal or civic activities if the 
same invitation is offered to similarly situated nonjudges.  

 
Rule 3.13(C) relaxes the requirements of Canon 4D(5), which absolutely prohibited the 

acceptance of gifts from lawyers or their clients who are likely to come before the court.  Rule 
3.13 allows the acceptance of such items, provided that they are reported pursuant to Rule 3.15 
and that they are not prohibited under Rule 3.13(A) or elsewhere.  
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RULE 3.14 Reimbursement of Expenses and Waivers of Fees or Charges 
 
(A)  Unless otherwise prohibited by Rules 3.1 and 3.13(A) or other law, a judge may 
accept reimbursement of necessary and reasonable expenses for travel, food, lodging, or 
other incidental expenses, or a waiver or partial waiver of fees or charges for registration, 
tuition, and similar items, from sources other than the judge’s employing entity, if the 
expenses or charges are associated with the judge’s participation in extrajudicial activities 
permitted by this Code. 
 
(B)  Reimbursement of expenses for necessary travel, food, lodging, or other incidental 
expenses shall be limited to the actual costs reasonably incurred by the judge and, when 
appropriate to the occasion, by the judge’s spouse, domestic partner, or guest. 
 
(C)  [Intentionally omitted]  
 
COMMENT 
 
[1]  Educational, civic, religious, fraternal, and charitable organizations often sponsor 
meetings, seminars, symposia, dinners, awards ceremonies, and similar events. Judges are 
encouraged to attend educational programs, as both teachers and participants, in law-related and 
academic disciplines, in furtherance of their duty to remain competent in the law. Participation in 
a variety of other extrajudicial activity is also permitted and encouraged by this Code. 

[2] Not infrequently, sponsoring organizations invite certain judges to attend seminars or 
other events on a fee-waived or partial-fee-waived basis, and sometimes include reimbursement 
for necessary travel, food, lodging, or other incidental expenses. A judge’s decision whether to 
accept reimbursement of expenses or a waiver or partial waiver of fees or charges in connection 
with these or other extrajudicial activities must be based upon an assessment of all the 
circumstances. To comply with Rules 3.1 and 3.13(A), the judge must undertake a reasonable 
inquiry to obtain the information necessary to make an informed judgment about whether 
acceptance would be consistent with the requirements of this Code. 

[3] A judge must assure himself or herself that acceptance of reimbursement or fee waivers 
would not appear to a reasonable person to undermine the judge’s independence, integrity, or 
impartiality. The factors that a judge should consider when deciding whether to accept 
reimbursement or a fee waiver for attendance at a particular activity include: 

(1) whether the sponsor is an accredited educational institution or bar association 
rather than a trade association or a for-profit entity; 

(2) whether the funding comes largely from numerous contributors rather than from a 
single entity and is earmarked for programs with specific content; 

(3) whether the content is related or unrelated to the subject matter of litigation 
pending or impending before the judge, or to matters that are likely to come before the judge; 
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(4) whether the activity is primarily educational rather than recreational, and whether 
the costs of the event are reasonable and comparable to those associated with similar events 
sponsored by the judiciary, bar associations, or similar groups; 

(5) whether information concerning the activity and its funding sources is available 
upon inquiry; 

(6) whether the sponsor or source of funding is generally associated with particular 
parties or interests currently appearing or likely to appear in the judge’s court, thus possibly 
requiring disqualification of the judge under Rule 2.11; 

(7) whether differing viewpoints are presented; and 

(8) whether a broad range of judicial and nonjudicial participants are invited, whether 
a large number of participants are invited, and whether the program is designed specifically for 
judges. 
 

Comparison to ABA Model Code 
 
 Rule 3.14(A) and (B) and Comments [1] and [3] are adopted from the 2007 ABA Model 
Code without modification.  Rule 3.14(C), which requires a judge to report the waiver or partial 
waiver of expenses for a judge or his guest, is omitted.  It is seen to be unworkable, as well as 
unnecessary in light of the other safeguards contained in the Rule.  Comment [2] is modified to 
cross-reference Rules 3.1(A) and 3.13(A). 
 

Comparison to Current Tennessee Code 
 

 Rule 3.14 is derived from Canon 4(H)(1) and permits a judge to receive reasonable 
reimbursement for or waiver of fees and expenses for the judge and, when appropriate, for the 
judge’s guest.  Because only reasonable reimbursements and waiver are permitted, no reporting 
is required.  All Comments are new. 
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RULE 3.15 Reporting Requirements  

(A) A judge shall publicly report the amount or value of:   

(1) compensation received for extrajudicial activities as permitted by Rule 3.12; 
and 

(2) gifts and other things of value as permitted by Rule 3.13(C), unless the value 
of such items, alone or in the aggregate with other items received from the same source in 
the same calendar year, does not exceed $250. 

 (3) [Intentionally omitted] 

(B) When public reporting is required by paragraph (A), a judge shall report the date, 
place, and nature of the activity for which the judge received any compensation and the 
description of any gift, loan, bequest, benefit, or other thing of value accepted. 

(C) The public report required by paragraph (A) shall be made at least annually. 

(D) Reports made in compliance with this Rule shall be filed as public records in the 
office of the clerk of the court on which the judge serves and in the Administrative Office of 
the Courts and, when technically feasible, posted by the court or office personnel on the 
court’s website and on the website of the Administrative Office of the Courts.  

COMMENT  

[1] Judges should be mindful that other reporting requirements may be applicable, such as 
those required with regard to election campaigns.  See Comment [8] to Rule 4.2. 
 

Comparison to ABA Model Code 
 
 Rule 3.15 is adopted from the 2007 ABA Model Code with several changes.  The annual 
threshold of Rule 3.15(A)(2) is set at $250.   In order to be consistent with proposed Rule 3.14, 
the provisions related to reporting of waivers and reimbursements of expenses is omitted from 
subparagraphs (A)(3), (B) and (C).  The places in which reports are to be filed have been 
clarified.  A Comment has been added to remind judges that other reporting requirements exist as 
well. 
  

Comparison to Current Tennessee Code 
 

 Rule 3.15 is based upon the public reporting requirement contained in Canon 4H(2) 
regarding compensation for extrajudicial activities and those of Canon 4D(5) regarding the 
public reporting of the acceptance of permissible gifts and other things of value, but the 
minimum value that triggers the reporting requirement has been raised from $150 to $250.  
Subparagraphs (B), (C), and (D) of Rule 3.15 clarify the mechanism for compliance with the 
reporting requirements.  
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CANON 4 

A JUDGE OR CANDIDATE FOR JUDICIAL OFFICE SHALL NOT ENGAGE IN 
POLITICAL OR CAMPAIGN ACTIVITY THAT IS INCONSISTENT WITH THE 
INDEPENDENCE, INTEGRITY, OR IMPARTIALITY OF THE JUDICIARY. 
 

Comparison to ABA Model Code 
 
 Canon 4 is adopted from the 2007 ABA Model Code without modification. 
  

Comparison to Current Tennessee Code 
 

 Canon 4 and its Rules address the political and campaign activities of judges and judicial 
candidates and is derived from Canon 5 of the current Tennessee Code, although it has been 
significantly restructured and revised.  It now applies specifically to campaign activity.  The 
phrase “inappropriate political activities” is replaced with “activity that is inconsistent with the 
independence, integrity, or impartiality of the judiciary.” 
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RULE 4.1 Political and Campaign Activities of Judges and Judicial Candidates in 
General 

(A) Except as permitted by law, or by Rules 4.2, 4.3, and 4.4, a judge or a judicial 
candidate shall not: 

(1) act as a leader in, or hold an office in, a political organization; 

 (2) make speeches on behalf of a political organization; 

(3) [intentionally omitted]; 

(4) solicit funds for or pay an assessment to a political organization or candidate 
for public office; 

(5) [intentionally omitted]; 

 (6) [intentionally omitted]; 

(7) [intentionally omitted]; 

 (8) personally solicit or accept campaign contributions other than through a 
campaign committee authorized by Rule 4.4; 

 (9) use or permit the use of campaign contributions for the private benefit of the 
judge, the candidate, or others; 

 (10) use court staff, facilities, or other court resources in a campaign for judicial 
office; 

 (11) knowingly, or with reckless disregard for the truth, make any false or 
misleading statement; 

 (12) make any statement that would reasonably be expected to affect the outcome 
or impair the fairness of a matter pending or impending in any court; or 

 (13) in connection with cases, controversies, or issues that are likely to come 
before the court, make pledges, promises, or commitments that are inconsistent with the 
impartial performance of the adjudicative duties of judicial office. 

(B) A judge or judicial candidate shall take reasonable measures to ensure that other 
persons do not undertake, on behalf of the judge or judicial candidate, any activities 
prohibited under paragraph (A). 
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COMMENT 

GENERAL CONSIDERATIONS 

[1] Even when subject to public election, a judge plays a role different from that of a 
legislator or executive branch official. Rather than making decisions based upon the expressed 
views or preferences of the electorate, a judge makes decisions based upon the law and the facts 
of every case. Therefore, in furtherance of this interest, judges and judicial candidates must, to 
the greatest extent possible, be free and appear to be free from political influence and political 
pressure. This Canon imposes narrowly tailored restrictions upon the political and campaign 
activities of all judges and judicial candidates, taking into account the various methods of 
selecting judges. 

[2] When a person becomes a judicial candidate, this Canon becomes applicable to his or her 
conduct.  

PARTICIPATION IN POLITICAL ACTIVITIES  

[3] Public confidence in the independence and impartiality of the judiciary is eroded if 
judges or judicial candidates are perceived to be subject to political influence. Although judges 
and judicial candidates may register to vote as members of a political party, they are prohibited 
by paragraph (A)(1) from assuming leadership roles in political organizations. 
 
[3A]  Rule 4.1(A)(10) prohibits a judge from using court staff in a campaign for judicial office.  
The rule does not preclude voluntary involvement of court staff in campaign activities during 
non-working hours. 

[4] [intentionally omitted] 

[5] [intentionally omitted] 

[6] [intentionally omitted] 

STATEMENTS AND COMMENTS MADE DURING A CAMPAIGN FOR JUDICIAL OFFICE 

[7] Judicial candidates must be scrupulously fair and accurate in all statements made by them 
and by their campaign committees. Paragraph (A)(11) obligates candidates and their committees 
to refrain from making statements that are false or misleading, or that omit facts necessary to 
make the communication considered as a whole not materially misleading. 

[8] Judicial candidates are sometimes the subject of false, misleading, or unfair allegations 
made by opposing candidates, third parties, or the media. For example, false or misleading 
statements might be made regarding the identity, present position, experience, qualifications, or 
judicial rulings of a candidate. In other situations, false or misleading allegations may be made 
that bear upon a candidate’s integrity or fitness for judicial office. As long as the candidate does 
not violate paragraphs (A)(11), (A)(12), or (A)(13), the candidate may make a factually accurate 
public response. In addition, when an independent third party has made unwarranted attacks on a 
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candidate’s opponent, the candidate may disavow the attacks, and request the third party to cease 
and desist. 

[9] Subject to paragraph (A)(12), a judicial candidate is permitted to respond directly to 
false, misleading, or unfair allegations made against him or her during a campaign, although it is 
preferable for someone else to respond if the allegations relate to a pending case. 

[10] Paragraph (A)(12) prohibits judicial candidates from making comments that might impair 
the fairness of pending or impending judicial proceedings. This provision does not restrict 
arguments or statements to the court or jury by a lawyer who is a judicial candidate, or rulings, 
statements, or instructions by a judge that may appropriately affect the outcome of a matter. 

PLEDGES, PROMISES, OR COMMITMENTS INCONSISTENT WITH IMPARTIAL PERFORMANCE OF THE 
ADJUDICATIVE DUTIES OF JUDICIAL OFFICE 

[11] The role of a judge is different from that of a legislator or executive branch official, even 
when the judge is subject to public election. Campaigns for judicial office must be conducted 
differently from campaigns for other offices. The narrowly drafted restrictions upon political and 
campaign activities of judicial candidates provided in Canon 4 allow candidates to conduct 
campaigns that provide voters with sufficient information to permit them to distinguish between 
candidates and make informed electoral choices. 

[12] Paragraph (A)(13) makes applicable to both judges and judicial candidates the 
prohibition that applies to judges in Rule 2.10(B), relating to pledges, promises, or commitments 
that are inconsistent with the impartial performance of the adjudicative duties of judicial office. 

[13] The making of a pledge, promise, or commitment is not dependent upon, or limited to, 
the use of any specific words or phrases; instead, the totality of the statement must be examined 
to determine if a reasonable person would believe that the candidate for judicial office has 
specifically undertaken to reach a particular result. Pledges, promises, or commitments must be 
contrasted with statements or announcements of personal views on legal, political, or other 
issues, which are not prohibited. When making such statements, a judge should acknowledge the 
overarching judicial obligation to apply and uphold the law, without regard to his or her personal 
views. 

[14] A judicial candidate may make campaign promises related to judicial organization, 
administration, and court management, such as a promise to dispose of a backlog of cases, start 
court sessions on time, or avoid favoritism in appointments and hiring. A candidate may also 
pledge to take action outside the courtroom, such as working toward an improved jury selection 
system, or advocating for more funds to improve the physical plant and amenities of the 
courthouse. 

[15] Judicial candidates may receive questionnaires or requests for interviews from the media 
and from issue advocacy or other community organizations that seek to learn their views on 
disputed or controversial legal or political issues. Paragraph (A)(13) does not specifically address 
judicial responses to such inquiries. Depending upon the wording and format of such 
questionnaires, candidates’ responses might be viewed as pledges, promises, or commitments to 
perform the adjudicative duties of office other than in an impartial way. To avoid violating 
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paragraph (A)(13), therefore, candidates who respond to media and other inquiries should also 
give assurances that they will keep an open mind and will carry out their adjudicative duties 
faithfully and impartially if elected. Candidates who do not respond may state their reasons for 
not responding, such as the danger that answering might be perceived by a reasonable person as 
undermining a successful candidate’s independence or impartiality, or that it might lead to 
frequent disqualification. See Rule 2.11. 
 

Comparison to ABA Model Code 
 
 Rule 4.1 and its Comments are adopted from the 2007 ABA Model Code with substantial 
modification.  Rules 4.1(A)(1), (2), (8), (9), (11), (12) and (13) and Rule 4.1(B) are adopted 
without modification, as are Comments [1] through [3] and [7] through [15].  Intentionally 
omitted are Rules 4.1(A)(3), (5), (6), and (7) and Comments [4] through [6].  From Rule 
4.1(A)(4) the prohibition against making a contribution has been deleted.  Rule 4.1(A)(10) 
prohibits using court staff, facilities or resources in any political campaign, not just a judicial 
campaign.  Comment [3A] is new. 
  

Comparison to Current Tennessee Code 
 

 Rule 4.1 applies to all judges, whether or not they are judicial candidates, and to all 
judicial candidates.  It is based on various provisions in Canons 5A and 5C.  Rules 4.1(A)(1), (2), 
and (4) are Canon 5A(1)(a), (c) and (d), respectively.  The provisions of Canons 5A(1)(b) and (e) 
have been deleted.  Rules 4.1(A)(8) and (9) come from Canon 5C(2).    Rule 4.1(A)(10) is new. 
Rule 4.1(a)(11) is based in part on Canon 5A(3)(d)(ii).  Rule 4.1(A)(12) is similar to Canon 
3B(9), although it is new to the Canon on political and campaign activity.  Rule 4.1(A)(13) is 
essentially Canon 5A(3)(d)(i).  Rule 4.1(B) combines and simplifies Canons 5A(3)(a) and 
5A(3)(b).   
 

All of the Comments are new, but some include familiar concepts.  For example, 
Comment [2] is Canon 5E, which has been removed from black letter law.  Comment [7] is new 
but is based on a principle taken from Canon 5A(3)(d)(ii). Comments [8] and [9] are new, but are 
based on Canon 5A(3)(e), which has been removed from black letter law.  Comment [10] is 
derived from portions of Canon 3B(9) and the Commentary thereto.  Comment [14] is similar to 
the last paragraph in the Commentary to Canon 5A(3)(d).  Comment [15] is similar to a portion 
of the Commentary to Canon 5A(3)(d).    
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RULE 4.2 Political and Campaign Activities of Judges and Judicial Candidates in 
Public Elections  

(A) A judge or judicial candidate in a partisan, nonpartisan, or retention public election 
shall: 

(1) act at all times in a manner consistent with the independence, integrity, and 
impartiality of the judiciary; 

(2) comply with all applicable election, election campaign, and election campaign 
fund-raising laws and regulations of this jurisdiction; 

(3) review and approve the content of all campaign statements and materials 
produced by the candidate or his or her campaign committee, as authorized by Rule 4.4, 
before their dissemination; and 

(4) take reasonable measures to ensure that other persons do not undertake on 
behalf of the candidate activities, other than those described in Rule 4.4, that the candidate 
is prohibited from doing by Rule 4.1. 

(B) A candidate for elective judicial office may, unless prohibited by law, and not earlier 
than 180 days before the first applicable primary election, caucus, or general or retention 
election, establish a campaign committee pursuant to the provisions of Rule 4.4. 

(2) – (6)  [Intentionally omitted] 

(C) [Intentionally omitted] 

COMMENT 

[1] [Intentionally omitted] 

[1A] It is possible for some judicial offices to be subject to a primary and general election. It is 
possible for some counties to have a partisan primary for a particular office whereas another 
county might only have a non-partisan general election for the same office. It is also conceivable 
that the decision as to whether or not to hold a primary might not be made until within the 180-
day period before the primary. Therefore, for the sake of uniformity, the 180-day period for all 
judicial offices that can possibly be subject to a primary election, whether or not there actually is 
a primary, shall begin to run from the date the primary would be held.  

[2] [Intentionally omitted] 

[3] In partisan public elections for judicial office, a candidate may be nominated by, 
affiliated with, or otherwise publicly identified or associated with a political organization, 
including a political party. This relationship may be maintained throughout the period of the 
public campaign, and may include use of political party or similar designations on campaign 
literature and on the ballot. 
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[4] [Intentionally omitted] 

[5] Judicial candidates are permitted to attend or purchase tickets for dinners and other 
events sponsored by political organizations. 

[6] [Intentionally omitted] 

[6A] While judges and judicial candidates are not prohibited from endorsing or opposing other 
candidates for public office, such activity may be imprudent, and they should be mindful that 
such conduct could result in disqualification of the judge in subsequent matters. 

[7] [Intentionally omitted] 

[8] Compliance with all applicable election, election campaign, and election campaign fund-
raising laws and regulations of this jurisdiction includes, but is not limited to, the provisions of 
Tennessee Code Annotated sections 2-10-101 et seq., the Campaign Financial Disclosure Act, 
and Tennessee Code Annotated sections 2-10-301 et seq., the Campaign Contribution Limits 
Act.  
 

Comparison to ABA Model Code 
 
 Rule 4.2 and its Comments are adopted from the 2007 ABA Model Code with several 
changes.  The Rule specifically applies to judges as well as judicial candidates in recognition of 
the fact that these requirements should apply to a sitting judge who plans to run, but has not yet 
initiated the process.  Rule 4.2(B)(1) is modified to limit establishment of a campaign committee 
to 180 days prior to the first applicable primary election.  Rules 4.2(B)(2) through 4.2(B)(6) and 
4.2(C) are deleted, as are Comments [1], [2], [4], [6] and [7].  Comments [1A], [6A] and [8] are 
new. 
  

Comparison to Current Tennessee Code 
 

 Rule 4.2 applies to judges and judicial candidates running in partisan, non-partisan, and 
retention elections.  Rule 4.2(A) lists mandatory obligations of a candidate.  Rule 4.2(A)(1) and 
(A)(4) are based on provisions contained in Canon 5A(3).  Subparagraphs (A)(2) and (A)(3) are 
new.  4.2(B) addresses the time at which a candidate for elective judicial office may establish a 
campaign committee. 
 
 The Comments are new.  Comment [1A] clarifies the date from which the 180 day period 
of Rule 4.2(B) is calculated and is based on the Commentary to Canon 5C(2).  Comment [6A] 
cautions that endorsement of other political candidates, while not prohibited, can result in 
disqualification in subsequent matters that come before the judge.  New Comment [8] cross-
references Tennessee election law. 
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RULE 4.3 Activities of Candidates for Appointive Judicial Office 

A candidate for appointment to judicial office may: 

(A) communicate with the appointing or confirming authority, including any selection, 
screening, or nominating commission or similar agency; and 

(B) seek endorsements for the appointment from any person or organization.  

COMMENT 

[1]  When seeking support or endorsement, or when communicating directly with an 
appointing or confirming authority, a candidate for appointive judicial office must not make any 
pledges, promises, or commitments that are inconsistent with the impartial performance of the 
adjudicative duties of the office. See Rule 4.1(A)(13). 
 

Comparison to ABA Model Code 
 
 Rule 4.3 and its Comment are adopted from the 2007 ABA Model Code without 
modification, except for the deletion of the phrase “other than a partisan political organization” 
from the end of Rule 4.3(B)  
  

Comparison to Current Tennessee Code 
 

 Rule 4.3 addresses candidates for appointive judicial office.  Rule 4.3(A) is based on 
Canon 5B(2)(a)(i), but is slightly expanded.  Rule 4.3(B) is based on Canon 5B(2)(a)(ii).  
Comment [1] is new. 
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RULE 4.4 Campaign Committees 

(A) A judicial candidate subject to public election may establish a campaign committee 
to manage and conduct a campaign for the candidate, subject to the provisions of this 
Code. The candidate is responsible for ensuring that his or her campaign committee 
complies with applicable provisions of this Code and other applicable law. 

(B) A judicial candidate subject to public election shall direct his or her campaign 
committee: 

(1) to solicit and accept only such campaign contributions allowable by law. 

 (2) not to solicit or accept contributions for a candidate’s current campaign 
more than one hundred eighty (180) days before an election (see Rule 4.2 Comment [1] as 
to the calculation of this time period), nor more than ninety (90) days after the last election 
in which the candidate participates; and 

(3) to comply with all applicable requirements for disclosure and divestiture of 
campaign contributions as required by law.  Tennessee law requires, for example, that a 
judicial candidate personally file campaign finance reports 

COMMENT 

[1] Judges and judicial candidates are prohibited from personally soliciting campaign 
contributions or personally accepting campaign contributions. See Rule 4.1(A)(8).  

[2] Campaign committees may solicit and accept campaign contributions, manage the 
expenditure of campaign funds, and generally conduct campaigns. Candidates are responsible for 
compliance with the requirements of election law and other applicable law, and for the activities 
of their campaign committees.  Tennessee law requires, for example, that a judicial candidate file 
and swear or affirm to the truth of contents of campaign disclosure statements. Required  
information includes the identity of contributors who contributed more than one hundred dollars, 
as well as the amounts of their contributions. See, e.g., Tenn. Code Ann. §2‐10‐105.  

 [3] At the start of a campaign, the candidate must instruct the campaign committee to solicit 
or accept only such contributions as are allowable by law. The campaign committee may receive 
a contribution from a lawyer not to exceed the amount authorized by law. More specifically, 
Tennessee Code Annotated sections 2-10-301 et seq. set the campaign contribution limits 
applicable to judicial candidates. The candidate should instruct the campaign committee to be 
cautious in connection with contributions from parties with pending litigation or those in 
managerial positions with parties with pending litigation, assuming the committee is aware that 
the contribution is from such a person. Such contributions could create grounds for 
disqualification if the candidate is elected to judicial office.  See Rule 2.11. There is no 
requirement that the judicial candidate advise the committee of pending litigation.  
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Comparison to ABA Model Code 
 
 Rule 4.4(A) is adopted from the 2007 ABA Model Code without modification.  Rule 
4.4(B) and the Comments are modified to correlate to the requirements of law, including 
Tennessee election law. 
  

Comparison to Current Tennessee Code 
 

 Rule 4.4(A) is based on a portion of Canon 5C(2) and the Commentary thereto.  It 
contains an explicit requirement that the candidate is responsible for ensuring that his or her 
campaign committee complies with this Code and the law.  Rather than adopting the restrictions 
in the Model Rule regarding the limits on campaign contributions or the authorities to whom 
contributions must be reported, Rules 4.4(B)(1) and (B)(3) generally make reference to the 
applicable provisions of law.  This is consistent with current Tennessee Code provisions in 
Canons 5C(2) and (3).  Rule 4.4(B)(2) specifies the window of time in which campaign 
contributions may be solicited and accepted, as is currently provided in Canon 5C(2) and the 
Commentary thereto.   
 

Comment [1] is based in part on the Commentary following Canon 5C(2).  Comment [2] 
contains aspects from the second sentence of Canon 5C(2), but also cross-references Tennessee 
law.  Comment [3] is substantially new.  
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RULE 4.5 Activities of Judges Who Become Candidates for Nonjudicial Office 

(A) Upon becoming a candidate for a nonjudicial elective office, a judge shall resign 
from judicial office, unless permitted by law to continue to hold judicial office. 

(B) Upon becoming a candidate for a nonjudicial appointive office, a judge is not 
required to resign from judicial office, provided that the judge complies with the other 
provisions of this Code. 

COMMENT 
[1] In campaigns for nonjudicial elective public office, candidates may make pledges, 
promises, or commitments related to positions they would take and ways they would act if 
elected to office. Although appropriate in nonjudicial campaigns, this manner of campaigning is 
inconsistent with the role of a judge, who must remain fair and impartial to all who come before 
him or her. The potential for misuse of the judicial office, and the political promises that the 
judge would be compelled to make in the course of campaigning for nonjudicial elective office, 
together dictate that a judge who wishes to run for such an office must resign upon becoming a 
candidate. 
 
[2] The “resign to run” rule set forth in paragraph (A) ensures that a judge cannot use the 
judicial office to promote his or her candidacy, and prevents post-campaign retaliation from the 
judge in the event the judge is defeated in the election. When a judge is seeking appointive 
nonjudicial office, however, the dangers are not sufficient to warrant imposing the “resign to 
run” rule. 
 

Comparison to ABA Model Code 
 
 Rule 4.5 and its Comments are adopted from the 2007 ABA Model Code without 
modification.  
  

Comparison to Current Tennessee Code 
 

 Rule 4.5 addresses judges who become candidates for nonjudicial office.  Rule 4.5(A) is 
the “resign-to-run rule” based on Canon 5A(2).  Rule 4.5(B) is new, but is implicit in and derived 
from Canon 5A(2).  The Comments are new. 
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 EXHIBIT B 
 

Proposed Changes to Tennessee Rules of Civil, Criminal and Appellate Procedure 
 
Amend Tennessee Rules of Civil and Criminal Procedure, add a new rule to each: 
Rule ___.  The following procedure shall be employed to determine whether a judge should 
preside over a case: 
 

(1) Any party seeking disqualification, recusal, or a determination of constitutional or 
statutory incompetence of a judge of a court of record, or judge acting as a court of record, shall 
do so by written motion.  The motion shall state, with specificity, all factual and legal grounds 
supporting disqualification of the judge and shall affirmatively state that it is not being presented 
for any improper purpose, such as to harass or to cause unnecessary delay or needlessly increase 
in the cost of litigation.  The motion shall be verified and accompanied by appropriate support. 

(2) Upon the filing of a motion seeking disqualification, recusal, or a 
determination of constitutional or statutory incompetence, a judge shall act promptly by 
written order and either grant or deny the motion, stating the reasons for the ruling, 
including factual findings directly addressing the grounds upon which the motion was 
made.  

 (3) The order reflecting the court’s ruling on the motion is appealable as of right 
on an accelerated interlocutory basis to the appropriate intermediate appellate court. 

 (4)  While the motion is pending, the judge whose disqualification is sought shall 
make no further orders and take no further action on the case, except for good cause stated 
in the order in which such action is taken.  A judge, upon disqualification, shall not 
participate in selecting his or her successor.   
 
Advisory Commission Comment:  This Rule provides a procedural framework for determination 
of when a judge should preside over a case.  There are several bases for determining when a 
judge should preside over a case, including Tennessee Constitution Article VI, Section 11 
(incompetence), T.C.A. Title 17, Chapter 2 (incompetence, disability and interchange) and Tenn. 
S. Ct. R. 10, Code of Judicial Conduct Rule 2.11.  For appellate procedure regarding an 
accelerated interlocutory appeal of an order regarding a motion for disqualification, see TRAP 
3(___).  A finding by the trial judge that the motion is frivolous, untimely, or interposed merely 
for delay constitutes good cause, as anticipated by (5) above, such that the trial judge may 
continue to preside over the case to the extent the judge deems appropriate. 
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Amend Tennessee Rules of Appellate Procedure Rule 3 by adding the following section: 
 
 (__)  Availability of Interlocutory Appeal as of Right in Disqualification, Recusal 
and Incompetence Motions.  After a trial court judge enters an order on a motion for the 
judge’s recusal or disqualification, or determination of constitutional or statutory incompetence, 
an accelerated interlocutory appeal as of right by the aggrieved party lies from the order. A 
notice of appeal shall be filed within ten days of entry of the order.  A bond for costs as required 
by Rule 6 shall be filed with the notice of appeal.  The notice of appeal shall be accompanied by 
(1) a statement of the issues presented for review; (2) a statement of the facts necessary to an 
understanding of why the appeal lies; (3) a statement of the reasons supporting the appeal, and 
(4) the relief sought. The application shall be accompanied by copies of any order or opinion or 
parts of the record necessary for determination of the appeal.  The appeal shall be decided 
expeditiously on an accelerated basis by a panel of the court upon a de novo standard of review.  
The appellate court’s determination may be made without oral argument and shall be based upon 
the record as it existed at the time the judge acted on the motion.  The court may in its discretion 
order further briefing by the parties within the time period set by the court.  Any order or opinion 
issued by the appellate court should state with particularity the basis for its ruling. 
 
Amend Tennessee Rules of Appellate Procedure Rule 22 by adding a new section as follows:   
 
 (__)  Motions Seeking Disqualification of an Appellate Judge.   An appellate judge 
whose disqualification, recusal, or determination of constitutional or statutory incompetence is 
sought may disqualify himself or herself by order stating the basis for disqualification and 
without the necessity of further action of the other members of that court.  The judge in question 
shall act promptly by written order and either grant or deny the motion, stating the reasons for 
the ruling, including factual findings directly addressing the grounds upon which the motion was 
made.  After an intermediate appellate judge acts on such a motion, an aggrieved party may file a 
motion for reconsideration to be determined promptly by the other judges of that court in that 
section upon a de novo standard of review.  An accelerated appeal as of right lies to the 
Tennessee Supreme Court.   
  If a motion is filed seeking the recusal or disqualification, or determination of 
constitutional or statutory incompetence, of a Supreme Court justice, that justice shall act 
promptly by written order and either grant or deny the motion, stating the reasons for the ruling, 
including factual findings directly addressing the grounds upon which the motion was made.  An 
aggrieved party may file a motion for reconsideration, which shall be determined promptly by 
the remaining justices of that court upon a de novo standard of review.  
 
Advisory Commission Comment:  This Rule provides a procedural framework for determination 
of when a judge should preside over a case.  There are several bases for determining when a 
judge should sit including Tennessee Constitution Article VI, Section 11 (incompetence), T.C.A. 
Title 17, Chapter 2 (incompetence, disability and interchange) and T. S. Ct. R. 10, Code of 
Judicial Conduct Rule 2.11.  For appellate procedure regarding immediate interlocutory appeal 
of motions denied, see TRAP 3 and TRAP Rule 22.    
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 EXHIBIT C 
 

Proposed Changes to Tennessee Supreme Court Rules 
 

Amend Tennesse Supreme Court Rule 11. Supervision of the Judicial System, Article VII. 
Courts to be Open; Substitute Judges.  

 c.  Substitute Judges. Where a judge of a trial court of record is incompetent to try any case 
pending before that judge, as provided in Tenn. Code Ann. § 17-2-202, or the judge of a trial 
court of record fails to attend or is unable to hold court, as provided in Tenn. Code Ann. § 17-2-
118, the following procedure shall be followed, in the sequence designated, for the selection of a 
substitute judge.  

 (1) The judge shall seek interchange in accordance with Tenn. Code Ann. § 17-2-201 et seq.;  

 (2) The judge shall apply to the presiding judge of the judicial district to effect an interchange 
with a judge of that judicial district in accordance with Tenn. Code Ann. § 16-2-509(d);  

 (3) The presiding judge of the judicial district shall effect an interchange with a judge from 
another judicial district in accordance with Tenn. Code Ann. § 16-2-509(e);  

 (4) The presiding judge shall request from the director of the Administrative Office of the 
Courts the designation of a judge by the chief justice, in accordance with Tenn. Code Ann. 
§§ 16-3-502(3)(A) and 17-2-110.  

 d. Only if the procedures set forth above fail to provide a judge to preside over the docket or 
case will a judge appoint a lawyer to preside as a substitute judge pursuant to Tenn. Code Ann. 
§ 17-2-118. Appointments pursuant to this section will conform to the following requirements:  

 (1) An attorney who is appointed substitute judge must possess all the qualifications of a judge, 
including the age and residency requirements; and the attorney must be in good standing under 
the rules of this Court. The substitute judge shall be subject to the applicable provisions of the 
Code of Judicial Conduct, including Canon 8.  

 (2) The substitute judge shall take an oath of office as provided in Tenn. Code Ann. § 17-2-120, 
and the substitute judge shall certify compliance with this rule by affixing his or her signature to 
the consent form which is appended to this rule.  

 (3) The authority of a substitute judge to fix fees pursuant to Tenn. Code Ann. § 17-2-118 is 
limited to cases in which the exact amount of the fees is set by statute.  

 (4) The substitute judge must ensure that all litigants who are present at the beginning of each 
proceeding give their consent to the use of a substitute judge in their case. All litigants who are 
present at the beginning of the proceedings in a case and the attorneys of record for all parties 
who consent to the service of the substitute judge must complete Part B of the substitute judge 
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consent form. Without such consent, the substitute judge shall not preside on that case. Part C of 
the substitute judge consent form must be completed by the substitute judge in each case on 
which that judge presides.  

 (5) The incompetent or absent judge must complete Part A of the substitute judge consent form. 
The judge must specify the reason for his or her incompetence or absence. If the judge cites 
absence for a cause other than a reason listed in Tenn. Code Ann. § 17-2-118(a), the specific 
reason for the absence must be set forth on the form.  

 (6) The clerk of the court shall certify that the appointment was made and that the substitute 
judge took the statutory oath of office and that the oath of office was filed in the clerk's office. 
The certification shall be made on Part D of the substitute judge consent form.  

 (7) At the end of each month, all substitute judge consent forms will be transmitted by the 
presiding judge of the judicial district to the Administrative Office of the Courts, Suite 600, 
Nashville City Center, 511 Union Street, Nashville, Tennessee 37243-0607, where they will be 
available for public inspection during regular business hours. Such forms shall be maintained on 
file at the Administrative Office of the Courts for at least eight (8) years after they are received.  

 
 
Amend Tennessee Supreme Court Rule 31, modify existing Section 20: 
 

Section 20. Judicial Settlement Conferences. Trial courts are authorized to conduct 
Judicial Settlement Conferences. However, a judge who participates in a judicial 
settlement conference is precluded from presiding over the trial or any other contested 
issues in that matter. 
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 EXHIBIT D 
 

Suggested Amendments to Tennessee Statutes 
 
 
 
 
2-10-102(13) –  
 
 
(13)  “Public office” means any state public office or local public office filled by the voters; 
  
          (A)  “Local public office” means any state, county, municipal, school or other district or 
precinct office or position, including judges and chancellors, that is filled by the voters, with the 
exception that “local public office” does not include any state public office as defined in 
subdivision (13)(B); and 
  
          (B)  “State public office” means the offices of governor, member of the general assembly, 
delegate to a Tennessee constitutional convention, trial judge and chancellor, district attorney 
general, district public defender, judge of the court of criminal appeals, judge of the court of 
appeals and supreme court judge; and 
 
 
 
 
 
 
23-3-102. Public officers prohibited from practicing. — 
 
Judges and chancellors are prohibited from practicing law in any of the courts of this state. A 
newly elected or appointed judge or chancellor can practice law only in an effort to wind up his 
or her practice, ceasing to practice as soon as reasonably possible and in no event longer than one 
hundred eighty (180) days after assuming office.  The clerks of the several courts and their 
deputies are also prohibited from practicing in their own courts, or in any causes commenced, 
brought to or carried from their courts, or commenced in any court from which an appeal lies to 
their court. Sheriffs and other executive officers shall not practice law in the county for which 
they were elected, or in any cause, originating or pending in the courts of that county. With the 
exception of judges, chancellors and justices, nothing in this section or any other law shall be 
construed to prohibit employees of the executive and judicial branches of the government of this 
state who are licensed to practice law in this state from voluntarily providing pro bono legal 
services through an organized program of pro bono legal services that receives funding pursuant 
to § 16-3-808 and that provides professional liability insurance for losses sustained by clients of 
lawyers participating in the program. 
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17-1-105. Practice of law prohibited. — 
 
No judge or chancellor shall practice law, or perform any of the functions of attorney or counsel, 
in any of the courts of this state, except in cases in which the judge or chancellor may have been 
employed as counsel previous to the judge's or chancellor's election. A newly elected or 
appointed judge or chancellor can practice law only in an effort to wind up his or her practice, 
ceasing to practice as soon as reasonably possible and in no event longer than one hundred eighty 
(180) days after assuming office. 
 
 
 
 
 
 
17-2-101. Grounds of incompetency. — 
  
No judge or chancellor shall be competent, except by consent of all parties, to sit in the following 
cases: 
 
     (1)  Where the judge or chancellor is interested in the event of any cause; 
 
     (2)  Where the judge or chancellor is connected with either party, by affinity or consanguinity,  
within the sixth degree, computing by the civil law; 
  
    (3)  Where the judge or chancellor has been of counsel in the cause; 
  
    (4)  Where the judge or chancellor has presided on the trial in an inferior court; or 
  
    (5)  In criminal cases for felony, where the person upon whom, or upon whose property, the 
felony has been committed, is connected with the judge or chancellor by affinity or 
consanguinity within the sixth degree, computing by the civil law. 
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17-2-109. Special judge by judicial appointments. — 
 
(a)  (1)  Whenever litigation in any chancery, circuit, criminal, general sessions, juvenile, probate 
or appellate court of this state becomes congested or delay in the disposition of litigation 
becomes imminent for any reason, the chief justice of the supreme court shall assign a retired or 
regular chancellor or judge to assist in the removal of the congestion or delay; provided, that the 
assignment shall not materially interfere with the performance of the assigned chancellor's or 
judge's official duties. In such situation both chancellors or judges may hear, try and dispose of 
litigation in such court at the same time, both signing their respective minutes. 
  
     (2)  Whenever litigation in any chancery or circuit court of this state becomes congested, or 
whenever litigation in any chancery or circuit court has required the recusal of a chancellor or 
judge, or whenever delay in the disposition of litigation becomes imminent for any reason, the 
chief justice of the supreme court may assign a former chancellor or judge to assist in the 
removal of the congestion or delay. 
  
(b)  Notwithstanding subsection (a), any chancellor or judge has the discretion to request another 
chancellor or judge to assist in the removal of congestion or delay if the original chancellor or 
judge becomes aware of the need for assistance before the supreme court makes the assignment; 
and, in such situation, both the requesting chancellor or judge and the requested chancellor and 
judge may hear, try and dispose of litigation in such court at the same time, both signing their 
respective minutes. 
(c)  Nothing in this section shall be construed to interfere with the appointment of special 
chancellors or judges as provided elsewhere by statute. 
 
 
 
 
 
 
17-2-112. Transfers from chancery to circuit court because of incompetency. — 
  
When any chancellor is incompetent to try any cause in the court for which the chancellor is 
responsible, the chancellor may notify any one (1) of the circuit judges, whose duty it shall be at 
the next term of the circuit court of the county in which the incompetency exists, and while 
holding the court, toa circuit judge may hear and determine the cause as chancellor, for which 
purpose the clerk of the chancery court shall bring before the chancellor all the papers in the 
cause, and the necessary entries shall be made on the minutes of the chancery court, and signed 
by the circuit judge presiding. 
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17-2-118. Substitute judges. — 
  
(a)  If, for good cause, including, but not limited to, by reason of illness, physical incapacitation, 
vacation or absence from the city or judicial district on a matter related to the judge's judicial 
office, the judge of a state or county trial court of record is unable to hold court, the judge shall 
appoint a substitute judge to hold court, preside and adjudicate. 
  
(b)  A substitute judge shall possess all of the qualifications of a judge of the court in which the 
substitute is appointed. 
  
(c)  No substitute judge may be appointed for a period of more than three (3) days; provided, that 
the judge appointed pursuant to this section may finish any trial that is commenced during the 
period of appointment. 
  
(d)  A substitute judge appointed pursuant to this section shall have no authority to award fees 
except those that are statutory. 
  
(e)  A substitute judge shall not preside over a cause without a consent form signed by all 
litigants who are present at the beginning of the proceeding. The consent form shall plainly state 
that the substitute judge has not been duly elected by the citizens of the judicial district or 
appointed by the governor but has been appointed pursuant to this section. Further, the consent 
form shall include the name of the lawyer appointed as substitute judge, the judge of the court in 
which the substitute judge is sitting, the date for which the substitute judge was appointed and 
the reason for the regular judge's absence. The consent form shall be transmitted and maintained 
on file for public inspection at the administrative office of the courts in Nashville. 
  
(f)  (1)  Subsections (a)-(e) shall not apply where a judge finds it necessary to be absent from 
holding court and appoints as a substitute judge: 
  
          (A)  A duly elected or appointed judge of any inferior court; or 
  
          (B)  A full-time officer of the judicial system under the judge's supervision whose duty it 
is to perform judicial functions, such as a juvenile magistrate, a child support magistrate or clerk 
and master, who is a licensed attorney in good standing with the Tennessee supreme court. The 
judicial officer shall only serve as special judge in matters related to that officer's duties as a 
judicial officer. 
  
     (2)  Notwithstanding subsections (a)-(e), a judge shall have the authority to appoint a 
substitute judge as provided in subdivision (f)(1). 
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17-2-202. Duty to interchange. — 
  
(a)  Each state trial court judge has an affirmative duty to interchange if: 
 
     (1)  A judge has died or is unable to hold court; 
 
     (2)  Two (2) or more judges have agreed to a mutually convenient interchange; 
 
     (3)  The judge is incompetent under § 17-2-101; or 
  
     (4)  The chief justice of the supreme court has assigned by order a judge to another court 
pursuant to Tenn. Sup. Ct. R. 11. 
  
(b)  A failure to comply with an interchange order of the supreme court is a judicial offense 
under § 17-5-302(2). The chief justice shall report such failure to comply immediately to the 
presiding judge of the court of the judiciary. The clerk of the supreme court shall maintain such 
reports for public inspection. 
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State judicial elections have been transformed during the past decade. The story of America’s 
2000–2009 high court contests—tens of millions of dollars raised by candidates from parties who 
may appear before them, millions more poured in by interest groups, nasty and misleading ads, and 
pressure on judges to signal courtroom rulings on the campaign trail—has become the new normal. 
For more than a decade, partisans and special interests of all stripes have been growing more organized 
in their efforts to use elections to tilt the scales of justice their way. Many Americans have come to 
fear that justice is for sale.

Unlike previous editions, which covered only the most recent election cycle, this fifth edition of the 
“New Politics of Judicial Elections” looks at the 2000–2009 decade as a whole. By tallying the num-
bers and “connecting the dots” among key players over the last five election cycles, this report offers 
a broad portrait of a grave and growing challenge to the impartiality of our nation’s courts. These 
trends include: 

The explosion in judicial campaign spending, much of it poured in by “super  ➜

spender” organizations seeking to sway the courts;

The parallel surge of nasty and costly TV ads as a prerequisite to gaining a state  ➜

Supreme Court seat;

The emergence of secretive state and national campaigns to tilt state Supreme  ➜

Court elections;

Litigation about judicial campaigns, some of which could boost special-interest  ➜

pressure on judges; 

Growing public concern about the threat to fair and impartial justice—and sup- ➜

port for meaningful reforms.

The Money Explosion

The surge in spending is pronounced and systemic. 
Campaign fundraising more than doubled, from $83.3 
million in 1990–1999 to $206.9 million in 2000–2009. 
Three of the last five Supreme Court election cycles 
topped $45 million. All but two of the 22 states with con-
testable Supreme Court elections had their costliest-ever 
contests in the 2000–2009 decade.

Special-interest “super spenders” played a central role in this surge. A study of 29 elections in the 
nation’s 10 most costly election states shows the extraordinary power of super spender groups. The top 
five spenders in each of these elections invested an average of $473,000, while the remaining 116,000 
contributors averaged $850 each. In the most widely publicized case, one coal executive spent $3 mil-

The New Politics of Judicial Elections: 2000–2009

Executive Summary

Fundraising by Supreme Court Candidates, 2000–09:

$206.9 Million 

See chart on super 
spenders, page 10.



2 Executive Summary

lion to elect a West Virginia justice. The disparity suggests that a small number of special interests 
dominated judicial election spending even before the Citizens United case ended bans on election 
spending by corporations and unions.

In 2007–08, five states felt the worst blast of the super spender phenomenon. When TV spend-
ing by political parties and special-interest groups is factored in, Pennsylvania broke the $10 million 
barrier, while spending reached $8.5 million in Wisconsin. Texas and Alabama each topped $5 million, 
and Michigan, which had just under $5 million in fundraising and independent TV ads, witnessed 
some of the cycle’s most brutal campaign commercials. 

Partisan races drew the most cash, but that may be changing. Candidates in partisan Supreme 
Court elections raised $153.8 million nationally in 2000–09, compared with $50.9 million in nonparti-
san elections (retention election candidates raised $2.2 million). But in some states, notably Wisconsin 
in 2007–08 and Georgia in 2006, nonpartisan races have been just as costly and nasty as their partisan 
counterparts. 

Special-interest money sometimes comes with a cost. National business groups, often working with 
state affiliates, were the decade’s most powerful force. But three well-funded incumbent chief justices 
were ousted in 2008, in part because they were tied to special-interest patrons.

The trends continued in 2009. In Pennsylvania, Wisconsin and Louisiana, candidates and indepen-
dent groups spent a total of about $8.7 million on 2009 elections. And in each race, candidates accused 
opponents of being ethically tainted. 

Court TV: The Rise of Costly Attack Ads

Spending on TV ads has helped fuel the money chase. From 2000 to 2009, an estimated $93.6 
million was spent on air time for high court candidate TV ads. That total includes TV spending in 
odd-numbered election years, which for the first time is included in the New Politics data.

New records were set in 2007 and 2008. Including costly 2007 elections in Wisconsin and 
Pennsylvania, the 2007–08 cycle was, at $26.6 million, the most expensive biennium ever for TV ad 
spending on Supreme Court races. Eight states set all-time records for spending on TV ads during the 
two-year period, and there were more ad airings than ever before in 2008.

Average spending on TV continues to surge. Continuing a trend seen in 2004 and 2006, in states 
where TV advertisements ran, an average of more than $1 million was spent on campaign ads. In 2008, 
in the 13 states where Supreme Court ads aired, the average was $1.5 million.

Outside groups played a critical role in the TV wars. Special-interest groups and party organiza-
tions accounted for $39.3 million, more than 40 percent of the estimated TV air time purchases in 

2000–09. In 2008, special-interest groups and 
political parties accounted for 52 percent of all 
TV spending nationally—the first time that 
noncandidate groups outspent the candidates on 
the ballot. 

Special-interest group ads are often harsher 
than candidate ads. Independent groups remain 
the “attack dogs” of judicial TV ads. But in 
2008, Wisconsin Judge Michael Gableman’s spot 
attacking Justice Louis Butler provoked lingering 
ethics and legal challenges.See more of this ad on page 35.
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Who Played? Who Won?

Tort wars have become court wars. Judicial elections 
have become a multi-million-dollar duel, pitting business 
and conservative groups against plaintiffs’ lawyers and 
unions. High court justices know that their decisions 
could trigger support or retaliation in the next election. 

The two sides bring starkly different profiles. The 
right has brought together big-name groups like the U.S. 
Chamber of Commerce and National Association of 
Manufacturers, leaders of corporate giants such as Home 
Depot and AIG Insurance, and political actors like Karl 
Rove. Bankrollers on the left tend to be wealthy plaintiffs’ 
lawyers, who often use state party organizations to hide 
the extent of their financial backing of a candidate. 

Secret money dominates; players can give big sums 
with little publicity. In Alabama, the Montgomery law firm of Beasley Allen gave more than $600,000 
to Judge Deborah Bell Paseur’s unsuccessful Supreme Court campaign, without ever appearing on her 
contribution records. This approach has been emulated in other states, including Texas.

Litigation:  
The Battle Inside the Courtroom

Federal courts have been increasingly pulled into state judicial election controversies, especially 
in the areas of campaign finance, candidate speech and recusal (when a judge avoids a case with 
potential ethical conflicts). Many of these cases are designed to strengthen or challenge rules that 
would insulate judges from special-interest pressure.

The U.S. Supreme Court declared that campaign spending could disqualify a judge from cases 
involving major supporters. The landmark Caperton v. Massey decision creates an incentive for every 
state to craft meaningful rules for when judges must step aside. 

Campaign finance laws face growing litigation challenges. North Carolina’s judicial public 
financing law was upheld by the federal courts. But a more recent Supreme Court case, Citizens United 
v. Federal Election Commission, overturned longstanding bans on election spending from corporate 
and union treasuries—posing a special threat in judicial elections.

A 2002 Supreme Court decision, Republican Party of Minnesota v. White, loosened restrictions 
on judicial campaign speech. Interest groups are using questionnaires to pressure judges into signal-
ing courtroom decisions on the campaign trail. Professional norms are becoming more important in 
helping judicial candidates steer clear of special-interest pressures and political agendas. 

FUNDING 
SOURCE 
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See the battle for 
America’s courts 
unfold on page 50.

Campaign finance 
returns to the high 
court on page 62.
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The Public Takes Note,  
Decision-Makers Play Catch-Up

The new politics of judicial elections has 
made the public fear that justice is for sale. 
More than seven in ten Americans believe that 
campaign contributions affect the outcome of 
courtroom decisions. Nearly half of state judges 
agree. Former Justice Sandra Day O’Connor 
says, “In too many states, judicial elections are 
becoming political prizefights where partisans 
and special interests seek to install judges who 
will answer to them instead of the law and the 
Constitution.” 

Reform efforts are making progress. After 
years of slow progress, reform gained steam in 
2009. Wisconsin enacted public financing for 
court races, joining North Carolina and New 
Mexico, and in March 2010, West Virginia’s leg-
islature also enacted a pilot public financing pro-
gram. In Michigan, the Supreme Court adopted 

tough new recusal rules. Polls show continued strong public support for reform measures—such as 
public financing of judicial races, election voter guides, recusal reform and full financial disclosure 
for election ads.

Merit selection has gained momentum—and more organized opposition. In a pair of 2008 
county-level ballot measures, voters in Kansas and Missouri opted for appointment systems over 
competitive elections for judges, while Nevada lawmakers put a merit selection measure on the 2010 
ballot. Meanwhile, a cadre of groups has organized to challenge merit selection systems in several 
states. And in a significant revisiting of its position, the U.S. Chamber of Commerce cited one model 
of merit selection as fair and compatible with business interests.

“The improper appearance created by 
money in judicial elections is one of 
the most important issues facing our 
judicial system today.”

— Theodore B. Olson, former U.S. Solicitor General and 
attorney in Caperton v. Massey case  

Voters weigh in on 
page 74.



Chapter 1

The Money Explosion

In just a decade, in high court contests across 
America, cash has become king. Would-be 
justices must raise millions from individuals and 
groups with business before the courts. Millions 
more are spent by political parties and spe-
cial-interest groups, much of it undisclosed. The 
money explosion is not just a threat to impartial 
courts. It has left a sour taste for a majority of 

Americans, who believe that campaign cash is 
tilting the scales of justice.

Although warning signs were gathering in the 
1990s, the new politics of judicial elections burst 
on the scene with the 1999–2000 election cycle, 
when Supreme Court candidates raised $45.9 
million–a 62% increase over 1998.1 Since 2000, 
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State Supreme Court Fundraising by Biennium

Figure 1. Non-contribution income to candidates is excluded from fundraising analyses in this report. Not counted are interest income, public 
funding, repayment of loans received in previous cycles, and miscellaneous receipts such as refunds and reimbursements. 
*One year only; 2010 data not available. In addition, Wisconsin Chief Justice Shirley Abrahamson raised $822,104 in 2008 that she spent on 
her 2009 reelection campaign. Thus, total fundraising by 2009 candidates, including Abrahamson’s 2008 money, was just more than $8.3 
million. 

* Chapter 1 notes 
begin on page 23.
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South Dakota
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Idaho

Minnesota

Arkansas**

Oregon

Montana*

Kentucky

Georgia

North Carolina**

Washington

Wisconsin
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Louisiana

Nevada

Mississippi

Michigan

Texas

Illinois*

Ohio 

Pennsylvania*

Alabama

Type of Election
Partisan
Partisan/Retention
Nonpartisan
Nonpartisan/Retention
Retention

45 Candidates Raised
$40,964,59026 Candidates Raised

$21,319,171 

34 Candidates Raised
$21,212,389 

20 Candidates Raised
$20,655,924 

44 Candidates Raised
$19,197,826  

22 Candidates Raised
$12,878,776 

34 Candidates Raised
$10,837,071

35 Candidates Raised
$9,848,192 

17 Candidates Raised
$8,950,146

15 Candidates Raised
$7,384,664 

24 Candidates Raised
$6,691,852

45 Candidates Raised
$5,294,492 

36 Candidates Raised
$5,044,857 

21 Candidates Raised
$3,773,428 

19 Candidates Raised
$3,504,289 

19 Candidates Raised $2,535,566  

19 Candidates Raised $1,932,946  
20 Candidates Raised $939,122  

18 Candidates Raised $2,416,704  

10 Candidates Raised $627,211  

1 Candidate Raised $225,298  
6 Candidates Raised $614,589 

1 Candidate Raised $70,700 in Retention Elections 
2 Candidates Raised $13,925 in Nonpartisan Elections 
3 Candidates Raised $7,500 in Retention Elections 
1 Candidate Raised $15 in Retention Elections 

Totals:

537Candidates Raised

$206,941,244
***

****Total Supreme Court Fundraising Ranked by State, 2000–2009

Figure 2.
*Four states—Illinois, Montana, New Mexico and Pennsylvania—have hybrid systems that use more than one pro-
cess to select and retain high court judges. In addition, the American Judicature Society lists Michigan and Ohio 
as partisan election states, because candidates are nominated through party primaries and conventions. For full 
details, see the AJS Judicial Selection in the States section, www.ajs.org.
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****

** Arkansas and North Carolina held partisan elections for high court through 2000. Both switched to nonparti-
san elections in 2002. 
***Reflects the number of names appearing on the ballot for voters to choose among. For instance, where the 
same candidate has appeared on the ballot in three separate elections, he or she is listed as three candidates.
**** Includes money raised by candidates for elections in future years, as well as candidates who withdrew 
before an election was held.
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expensive campaigns have become all but essen-
tial for a candidate to reach the high court. 

From 2000–09, Supreme Court candidates 
raised $206.9 million nationally, more than dou-
ble the $83.3 million raised from 1990–1999 (by 
comparison, the consumer price index rose only 
25 percent from 2000–2009). During the earlier 
decade, 26 Supreme Court campaigns raised 
$1 million or more, and all but two came from 
three states: Alabama, Pennsylvania and Texas. 
In 2000–09, by contrast, there were 66 “million-
dollar” campaigns, in a dozen states. During 
the same 2000–2009 period, 20 of the 22 states 
that elect Supreme Court judges set spending 
records; only Texas and North Dakota had their 
highest-spending elections in the 1990s. 

In other words, the most remarkable thing about 
the 2007–08 cycle—in which state Supreme 
Court candidates raised $45.6 million2, seven 

times the 1989–90 total—was that such totals 
have become so unremarkable. It was the third 
time in the last five cycles that high court 
candidates raised more than $45 million ($46.8 
million was raised in the high-water 2003–2004 
election cycle).3 

Bulging campaign war chests are only part of 
the story. Millions more dollars have flowed 
into judicial elections from political parties 
and special-interest groups, frequently in ways 
crafted to avoid financial disclosure even as they 
seek to sway judicial contests. From 2000–09, 
independent groups and political parties spent 
at least $39.3 million on television time, about 
42 percent of total ad costs.4 (The real totals 
are likely substantially higher. For details, see 
Chapter 2, Court TV: The Rise of Costly Attack 
Ads.)

Business
$62,589,165

Candidate Contributions
$17,177,609

Lawyers/Lobbyists
$59,272,198

Organized Labor
$6,704,944

Unknown/Unitemized
$28,285,736

Other*
$6,473,384

Political Party
$22,168,234

Ideology/Single issue
$4,269,974

Total Contributions: $206,941,244

Contributions by Sector, 2000–2009 High Court Elections 

“In a close race, the judge who solicits the most money from 
lawyers and their clients has the upper hand. But then the 
day of reckoning comes. When you appear before a court, 
you ask how much your lawyer gave to the judge’s campaign. 
If the opposing counsel gave more, you are cynical.”

—Wallace Jefferson, Chief Justice of the Texas Supreme Court 

Figure 3.
* Other includes: 
Retired persons, 
civil servants, local 
or municipal elected 
officials, tribal gov-
ernments, clergy, 
nonprofits, and mili-
tary persons.
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Rise of 
the Super 
Spenders 
The Citizens United decision, which struck down 
bans on corporate election spending, has sparked 
debate on whether unlimited special-interest 
money will fundamentally change the election 
process. A close look at state judicial elections 
in 2000–09 suggests such a transformation has 
already begun.

Much of the cash boom in the last decade was 
fueled by a new class of super spenders. These 
special interests, including business executives, 
unions and lawyers who are stakeholders in 
litigation, can dominate contributions to can-
didates, year after year, and/or go outside the 
system by spending millions on independent TV 
ad campaigns.5

For big money interests, high court seats are just 
one more investment. As an Ohio AFL-CIO 
official put it, “We figured out a long time ago 
that it’s easier to elect seven judges than to elect 
132 legislators.”6 When those big-dollar support-
ers appear before the very judges whom they 
helped elect, many Americans conclude that 
justice is not impartial. 

A review of 10 states with the highest judicial 
campaign costs shows two separate worlds—a 
small coterie of organized super spenders who 
dominate election financing, and a large number 
of small contributors who simply cannot keep 
up. (See chart, pages 10 and 11.) Of equal con-
cern, a large number of justices in those states 
owe their elections to a few key benefactors.

The yawning gap is best shown by 29 con-
tested elections held from 2000–09 in Alabama, 
Ohio, Pennsylvania, Illinois, Texas, Michigan, 
Mississippi, Wisconsin, Nevada, and West 
Virginia. In these elections, at least one candi-
date benefited from $1 million or more in other 
people’s money—either in direct contributions 
or through independent election spending by 
other groups that benefited their campaigns. 

When all 29 elections are taken together, the 
top five super spenders from each election—145 
in all—spent an average of $473,000 apiece. By 
contrast, the remaining donors averaged $850. 
Excluding self-financing candidates, the 145 
super spenders accounted for just over 40 percent 
of all campaign cash in the 29 elections.

Moreover, the disparity was widespread, not just 
the result of a few outlier contests. In 22 of 29 
elections, the top five spenders averaged more 
than $200,000 apiece—and in 12 elections, they 
exceeded $500,000. In 21 of 29 elections, a mere 
five spenders accounted for at least 25 percent 
of all campaign funding. In nine elections, 
five super spenders accounted for more than 50 
percent, exceeding thousands of contributors 
combined. 

In a potential harbinger of the post-Citizens 
United world, almost all super spenders in 
the 29 elections were organizations, some with 
documented backing from corporations, unions 
or plaintiffs’ lawyers. Of 55 top five spenders that 
exceeded $100,000 one or more times, only one 
was an individual: Don Blankenship, whose $3 
million expenditure on the 2004 West Virginia 
election led to the landmark Caperton v. Massey 
case. 

But even that case raised a question: If the 
Citizens United ruling had been issued before 
2004, allowing Blankenship to dip into the 
treasury of Massey Energy Co. instead of his 
own personal funds, how much more might he 
have spent?

The Threat to Justice

As expensive as these races have become, their 
real cost to the justice system is more pro-
found. Americans believe that justice is for 
sale. Numerous polls show that three in four 
Americans believe campaign cash affects court-
room decisions. 

Indeed, judges themselves—who take an oath 
to treat parties impartially—are delivering 
their own warnings. In a 2009 brief to the 
U.S. Supreme Court, the Conference of Chief 
Justices, which represents 57 chief justices from 
every state and U.S. territory, wrote: “As judicial 

More information
@justiceatstake.org
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Average
Super Spender

Average Non-Super
Spender Donor

(excluding 
self-financing 

candidates)

All Other Donors

Super Spenders

Self-Financed

$473,679

$850

Total of 145 expenditures 
by Super Spenders in 
29 elections, 2000-09: 
$68,683,472

Self-financing by candidates 
$6,644,247 

Total spent by 116,600 other donors:
$99,187,112

Total Spending in 29 Supreme Court Elections, 2000–09:

$174,514,881 
Super Spenders, Versus Other Donors: 29 High Court Elections, 2000–2009

Super Spenders and What They Spent
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U.S. Chamber and Ohio Affiliates

Don Blankenship
coal industry executive

Illinois Democratic Party
with plaintiffs' lawyer backing

Alabama Democratic Party
with plaintiffs' lawyer backing

Illinois Republican Party/
U.S. Chamber of Commerce

ad blitz underwritten 
by business group

$4.4 Million, Ohio 2000

$3 Million, West Virginia 2004 

$2.8 Million, Illinois 2004 

$1.9 Million, Illinois 2004 

$2.4 Million, Alabama 2000 

Greatest Expenditures by One Source on a Single Court Election, 2000–2009
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Total spent by 116,600 other donors:
$99,187,112

Total Spending in 29 Supreme Court Elections, 2000–09:

$174,514,881 
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U.S. Chamber and Ohio Affiliates

Don Blankenship
coal industry executive

Illinois Democratic Party
with plaintiffs' lawyer backing
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ad blitz underwritten 
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$4.4 Million, Ohio 2000

$3 Million, West Virginia 2004 

$2.8 Million, Illinois 2004 

$1.9 Million, Illinois 2004 

$2.4 Million, Alabama 2000 

Figure 4. This chart shows estimated total spending in 29 contested Supreme Court elections from 2000 to 2009—including contributions, 
self-financing by candidates and independent spending by groups not affiliated with candidates. All contested elections were selected in 10 
high-spending states in which at least one candidate was aided by $1 million or more from others, either in the form of contributions or inde-
pendent expenditures. The states are Alabama, Illinois, Michigan, Mississippi, Nevada, Ohio, Pennsylvania, Texas, West Virginia and Wisconsin. 

With three exceptions, all data are compiled from two sources. Campaign contribution data are from the National Institute on Money in State 
Politics, www.followthemoney.org, and independent TV spending data are provided by TNS Media Intelligence/CMAG. In three elections, more 
detailed records were available, and those sources are used. A lawsuit against the U.S. Chamber of Commerce after the Ohio 2000 election 
disclosed $4.4 million in spending. In papers filed with the state of West Virginia, Don Blankenship disclosed spending $3 million on that 
state’s 2004 Supreme Court election. State finance records for the Improve Mississippi PAC in 2008 also were used.
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election campaigns become costlier and more 
politicized, public confidence in the fairness and 
integrity of the nation’s elected judges may be 
imperiled.”7

In a 2001 poll of state judges, almost half—
46 percent—agreed that campaign donations 
influence judicial decisions.8 Most elected high 
court justices cited pressure to raise campaign 
money during their election years. In 2006 Ohio 
Supreme Court justice Paul Pfeifer told the New 
York Times, “I never felt so much like a hooker 
down by the bus station. . . as I did in a judicial 
race. Everyone interested in contributing has 
very specific interests. They mean to be buying 
a vote.”9

Wallace Jefferson, Chief Justice of the Texas 
Supreme Court, warned in 2009: “In a close 
race, the judge who solicits the most money from 
lawyers and their clients has the upper hand. 
But then the day of reckoning comes. When 
you appear before a court, you ask how much 
your lawyer gave to the judge’s campaign. If the 
opposing counsel gave more, you are cynical.”10

The new politics of judicial elections arrived 
at the U.S. Supreme Court in the 2009 case 
Caperton v. Massey. The case, in which coal 
executive Don Blankenship spent $3 million to 
help elect Judge Brent Benjamin to the West 
Virginia Supreme Court in 2004, while his com-
pany appealed a $50 million jury award given 
to a competing coal company, crystallized the 
threat to due process when seven-figure judicial 
campaign supporters have business before the 
courts. When Justice Benjamin cast the tie-
breaking vote to overturn the jury award, Hugh 
Caperton, owner of Harman Mining Corp., 
said his company’s right to a fair and impartial 
tribunal had been violated. 

In the end, the U.S. Supreme Court agreed. 
Ordering Justice Benjamin to remove himself 
from the case, the court for the first time 
ruled that campaign spending could threaten 
a litigant’s due-process rights: “Blankenship’s 
extraordinary contributions were made at a time 
when he had a vested stake in the outcome,” 
Justice Anthony M. Kennedy wrote for the 
majority. “Just as no man is allowed to be a judge 
in his own cause, similar fears of bias can arise 

Total Spending for Top 10 States, 2000–2009 High Court Elections

State
Candidate  
Contributions

Non-candidate 
TV spending

Total Spending 
2000–09

Alabama $40,964,590 $2,622,580 $43,587,170

Ohio $21,212,389 $8,622,603 $29,834,992

Pennsylvania* $21,319,171 $1,334,711 $22,653,882

Texas $19,197,826 $1,519,241 $20,717,067

Illinois** $20,655,924 $39,428 $20,695,352

Michigan $12,878,776 $5,724,667 $18,603,443

Mississippi $10,837,071 $1,247,703 $12,084,774

Wisconsin $$6,691,852 $4,848,367 $11,540,219

Nevada $9,848,192 $39,929 $9,888,121

W. Virginia $7,384,664 $2,181,468 $9,566,132

Figure 5.

*In 2009, the 
Pennsylvania 
Republican Party 
ran an estimated 
$975,849 in non-can-
didate ads under its 
own name. Following 
the campaign, the 
party donated the ad 
expenditures as in-
kind contributions to 
the Joan Orie Melvin 
campaign. To avoid 
double-counting, 
those ad costs are 
listed here only as 
contributions to the 
Melvin campaign. 
**In 2004, the Illinois 
parties and two 
political action com-
mittees aired an esti-
mated $5.8 million 
in non-candidate ads 
under their respec-
tive organizational 
names. Following the 
campaign, the four 
groups donated the 
ad expenditures as 
in-kind contributions 
to the Lloyd Karmeier 
and Gordon Maag 
campaigns. To avoid 
double-counting, 
those ad costs are 
listed here only as 
contributions to the 
candidates.
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Top U.S. Super Spenders, 2000–2009 High Court Elections

Spender 
Candidate  
Contributions

Non-Candidate 
Spending Total Linkage

U.S. Chamber/Ohio Affiliates $49,000 $7,560,168 $7,609,168 U.S. Chamber of 
Commerce

Alabama Democratic Party $5,460,117 $0 $5,460,117 Conduit/Plaintiffs’  
lawyers 

Business Council of Alabama $4,633,534 $0 $4,633,534 U.S. Chamber, NAM 

Illinois Democratic Party $3,765,920* $0 $3,765,920 Conduit/Plaintiffs’ 
lawyers 

Michigan Chamber of Commerce $164,140 $2,875,965 $3,040,105 U.S. Chamber

Don Blankenship $3,000 $2,978,207 $2,981,207 Massey Energy Co. 

Alabama Civil Justice Reform 
Committee

$2,474,905 $224,463 $2,699,568 Insurance money 

Michigan Democratic Party $219,142 $2,467,121 $2,686,263 Unions, plaintiffs' 
lawyers

Pennsylvania Republican Party $2,274,534* $387,300 $2,661,834 Conservative groups, 
donors 

Michigan Republican Party $217,233 $2,420,328 $2,637,561 Business executives

Total, Top 10 Spenders,  
2000–2009

$19,261,525 $18,913,752 $38,175,277 

Democratic/Plaintiff Lawyers/
Unions

$9,445,179 $2,467,121 $11,912,300 

Republican/Business/
Conservative

$9,816,346 $16,446,631 $26,262,977 

Other Notable Top Spenders 
Philadelphia Trial Lawyers 
Association

$2,398,300 $0 $2,398,300 Plaintiffs’ lawyers

American Justice Partnership $300,000 $1,800,000 $2,100,000 National Association 
of Manufacturers

Wisconsin Manufacturers & 
Commerce

$9,600 $2,012,748 $2,022,348 U.S. Chamber, NAM

Illinois Republican Party $1,981,714* $0 $1,981,714 U.S. Chamber, insur-
ance company money

Center for Individual Freedom $0 $1,824,140 $1,824,140 Ad money sources 
unknown; big tobacco 
ties

Greater Wisconsin Committee $0 $1,736,535 $1,736,535 Union backing

American Taxpayers Alliance $0 $1,293,080 $1,293,080 U.S. Chamber money

Law Enforcement Alliance of 
America 

$0 $924,075 $924,075 National Rifle 
Association

Figure 6.
*Includes money spent on party-sponsored TV ads that were listed as in-kind contributions to candidates
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when—without the other parties’ consent—a 
man chooses the judge in his own cause.”11

How We Got Here

American history has no precedent for the 
financial arms race that threatens to overwhelm 
our courts of law. Until the 1990s, state Supreme 
Court races were typically low-key and low-
budget. As a nationwide battle over tort reform 
heated up, battles over jury awards and product 
liability standards pitted pro-business groups 
against plaintiffs’ lawyers and labor unions. 

Candidate fundraising for court races saw suc-
cessive spikes, from an estimated $5.9 million in 
1989–90 to $21.4 million in 1995–96. In 2000, 
candidate fundraising abruptly doubled again, 
to $45.9 million. From 1999–2000 through 
2007–08, the average fundraising for each two-
year election cycle has been $40.1 million, com-
pared with $16.9 million the decade before. 

One factor had a particular impact. Although 
special-interest spending had traditionally been 
a factor at the state level, national groups dra-
matically increased their involvement in state-
wide elections. In 2000, the U.S. Chamber of 
Commerce announced it was stepping up its 
involvement in Supreme Court elections, by 
allocating up to $10 million to as many as seven 
states where the Chamber said plaintiffs’ lawyers 
had too much influence. 

By the end of 2002, unprecedented amounts 
of money poured into court races from both 
sides of the tort wars. The U.S. Chamber of 
Commerce and allied forces had begun winning 
a string of victories.12 Of the top 10 election 
spenders nationally in 2000–09, seven had 
business or expressly Republican leanings, while 
three had plaintiffs’ lawyer and Democratic 
backing. Including independent TV ads by non-
candidate groups, the top conservative/business 
spenders invested $26.2 million—considerably 
more than double the $11.9 million spent by 
three Democratic-leaning spenders. The new 
flood of money from both sides fed voter cyni-
cism and fueled campaign-trail accusations that 
judges were beholden to their election backers.

Although national business groups, often work-
ing with state-level affiliates, remained the 
decade’s most powerful force, by 2008 signs of a 
potential counter-trend emerged, as chief justices 
with high-level business backing were voted off 
the bench in Michigan, Mississippi and West 
Virginia. 

Partisan elections traditionally draw more 
money than nonpartisan races, but that may be 
changing.13 Through much of the decade, states 
with nonpartisan elections, especially those with 
smaller populations, had escaped the worst 
excesses. Overall, candidates in 13 nonpartisan 
states raised $50.9 million in 2000–09, about 
25 percent of the total, compared with nearly 
$153.8 million raised by candidates in nine par-
tisan states, about 74 percent of all fundraising. 
Retention election candidates raised $2.2 mil-
lion, about 1 percent.14

Large infusions of cash from special-interest 
groups showed that the nonpartisan label offered 
decreasing insulation against big-money cam-
paigns. Including both candidate contributions 

Retention Nonpartisan Partisan

$153.8 Million

$50.9 Million

$2.2 Million

Supreme Court Fundraising:  
Partisan, Nonpartisan and Retention Elections

Figure 7.
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and independent TV ads by parties and special-
interest groups, Georgia’s 2006 election cost $3.6 
million. In Wisconsin, spending from all sources 
on two elections in 2007 and 2008 totaled $8.5 
million—seven times as much as all Wisconsin 
Supreme Court elections put together from 
2000 through 2006. National and state-level 
super spender groups played major roles in both 
states.

The Rise of the Super 
Spenders: Alabama 

Super spenders—groups that repeatedly over-
whelm all other givers in state Supreme Court 
elections—have been key factors in most states 
where election costs rose sharply in 2000–2009. 
Possibly the most extreme example is Alabama, 
where a select club of state and national special 
interests emerged to bankroll Supreme Court 
elections and fundamentally reshape the court. 

In 1994, as Republicans mounted one of their 
first major efforts to win control of the Alabama 
Supreme Court, law professor Harold F. See Jr. 
raised $509,783 in a losing effort, and only seven 
of his contributions were greater than $5,000. 
Just two years later, he raised nearly $2.7 million 
and won. Nine of his top 10 donors were business 
PACs, led by the Business Council of Alabama 
($331,000) and the Alabama Forestry Association 
($105,000).15 

For Alabama, the 1990s were a prelude to a surge 
in spending by single-interest groups and politi-

cal parties. The Business Council gave $480,500 
to Bernard Harwood in 2000 (29 percent of his 
total); $540,000 to Michael Bolin in 2004 (32 
percent of his total fundraising); and $600,000 
to losing chief-justice candidate Drayton Nabers 
in 2006. That same year, the Alabama Civil 
Justice Reform Committee gave $842,825 to 
Nabers, and the Lawsuit Reform PAC gave 
Nabers $443,000. 

By 2009, after Justice See retired, the court had 
been reshaped into a far more business-friendly 
tribunal. The Business Council of Alabama/
Progress PAC was a top five contributor for seven 
of Alabama’s nine justices who stood for elec-
tion during the decade. Three other PACs—the 
Alabama Civil Justice Reform Committee, the 
Alabama Automobile Dealers Association and 
the Lawsuit Reform PAC of Alabama—were 
top five contributors to five justices. A fifth 
PAC—the Pro Business Pac—was a top five 
contributor to four Alabama justices. 

In 2006, after Republicans had captured every 
seat on Alabama’s high court, challenger Sue 
Bell Cobb led a Democratic Party resurgence. 
She was equally dependent on large-scale back-
ers, though she relied on a different group of 
funders. Justice Cobb received 32.3 percent of 
her $2.62 million from two sources: Franklin 
PAC ($638,000), run by a Montgomery lobbyist, 
and the state Democratic Party ($209,700). In 
2008, Judge Deborah Bell Paseur, who narrowly 
lost her bid to replace Justice See, received $1.66 
million—61.5 percent of her total—from one 

“Alabama is first in the country in money 
spent on judicial races, and last in 
funding legal access for the poor. 

I am embarrassed.”
—J. Mark White, former president of the Alabama State Bar



16 The Money Explosion

source, the state Democratic Party. A review of 
campaign records showed that plaintiffs’ lawyers 
accounted for most of the Democratic money. 
(See “Shell Game on the Left?” page 46.)

Not coincidentally, the super spender groups 
made Alabama home to the nation’s most expen-
sive state Supreme Court elections, even though 
it is only the nation’s 23rd most populous state. 
Candidates in Alabama raised $40.9 million in 
2000–09, nearly double the next most costly 
state, Pennsylvania (where candidates raised 
$21.3 million). 

Supreme Court Super 
Spenders in Other States

Alabama’s judicial politics are extreme, but a 
similar story has been repeated elsewhere. Both 
in 2007–08, and over the 2000–09 decade, 
the most expensive campaigns in other states 
overwhelmingly involved tales of super spenders, 
both as campaign contributors and sponsors of 
independent ads. The same players often reap-
pear, again and again.

In 2007–08, Pennsylvania had the highest total 
cost: about $10.3 million, including $9.5 mil-
lion in candidate fundraising, led by $913,500 
from the Philadelphia Trial Lawyers Association, 
and an estimated $858,000 in independent TV 
ad spending by the Virginia-based Center for 
Individual Freedom. The state GOP and trial-
lawyers association led the way in 2009, with the 
GOP spending about $1.4 million for Joan Orie 
Melvin and the trial lawyers contributing $1.2 
million to Democrat Jack Panella. 

In Wisconsin, which ranked second in 2007–08 
with a total of $8.5 million in fundraising and inde-
pendent TV ads, an explosion in special-interest 
money was led by Wisconsin Manufacturers 
& Commerce and the labor-friendly Greater 

Wisconsin Committee. Alabama was third in 
2007–08, at $5.4 million when accounting for 
contributions and independent TV spending, 
again by the Center for Individual Freedom. 
Other top-spending states included Michigan, 
Texas, Louisiana, Mississippi, West Virginia and 
Nevada. 

Triumph of the Super 
Spenders: Illinois 

Perhaps no race in the last decade better showed 
the potential of a super spender takeover than 
the 2004 Illinois race between Lloyd Karmeier 
and Gordon Maag. The two ran in a semi-rural 
district in southwestern Illinois, which had 
few local resources to fund a costly court race. 
But the local Madison County court had been 
branded a “judicial hellhole” by the American 
Tort Reform Association, which was unhappy 
about jury awards and class-action litigation 
against national corporations in the county.

A study by the Illinois Campaign for Political 
Reform showed the players whose money found 
its way to southwestern Illinois that autumn. 
Karmeier’s supporters included the U.S. and 
Illinois Chambers of Commerce (which together 
spent a total of more than $2 million), the 
American Tort Reform Association (which spent 
$515,000), and multiple insurance and medical 
organizations. Contributing to Maag were a 
broad array of Illinois plaintiffs’ lawyers, funnel-
ing their money through the state Democratic 
Party. Altogether, the candidates raised $9.3 
million, including multi-million-dollar media 
buys by the state parties and other groups.16 
The amount, still a national record for a two-
candidate race, was almost identical to the 
combined estimate of the amount raised for all 
races nationally just 12 years earlier.

“That’s obscene for a judicial race. What does it gain people?  
How can people have faith in the system?”

— Illinois Justice Lloyd Karmeier, after winning $9.3 million 2004 election
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Money: Focus on 2007–08

Five States Lead the List
In 2007–08, 84 candidates on the ballot for state 
Supreme Court seats raised $43.8 million and 
five states set fundraising records.17 But the full 
blast of the super spender phenomenon was felt 
especially in five states, where a combination of 
candidate fundraising and independent ads shat-
tered records, and in two states sent advertising 
to new lows of personal assault.

The states experiencing the greatest special-
interest spending in 2007–08 were Pennsylvania, 
Wisconsin, Michigan, Alabama and Texas. 

Based purely on candidate fundraising records, 
Pennsylvania’s 2007 race was easily the nation’s 
biggest blowout in 2007–08. The $9.5 million 
raised by eight general and primary election 
candidates more than doubled the state’s previ-
ous record of $4.1 million. Other fundraising 
records were set in Louisiana, Nevada, West 
Virginia and Wisconsin (in 2007). Chief Justice 
Cliff Taylor set an individual fundraising record 
in Michigan, but still lost—due in part to a 
Democratic Party TV blitz. Likewise, Democrats 
set a TV spending record in Texas.

The numbers are even higher when independent 
TV ad spending is factored in.18 For instance, 
an estimated $858,611 campaign by the Virginia-

based Center for Individual Freedom helped 
push Pennsylvania’s total spending to $10.3 
million. 

The increase was almost as startling in Wisconsin. 
Candidates raised $3.8 million in the 2007 and 
2008 elections, the nation’s fourth-highest total 
for the election cycle, but that was just the 
beginning of the story. An estimated $4.6 mil-
lion was spent on independent campaign activ-
ity, very possibly a conservative estimate. That 
raised total spending to $8.5 million, making 
Wisconsin the second costliest state in 2007–08. 
Likewise, Michigan ranks only ninth in can-
didate fundraising, but rises to fifth when an 
estimated $2.37 million in special-interest group 
and political party TV ads are factored in. 

Examining independent expenditures under-
scores the real impact of institutional super 
spenders playing in the 2007–08 elections, in 
a way that official candidate finance records 
cannot. Looking only at candidate fundrais-
ing reports shows that the top 10 contributors, 
excluding self-financing candidates, nation-
ally gave an average of $514,098 each. When 
adding in estimates of non-candidate group 
expenditures on TV ads, the average surges to 
$1,234,880. All of the top 10 super spenders in 
2007–08 were institutional, such as PACs and 
independent special-interest groups—although, 

Total Supreme Court Spending: Top 10 States, 2007–08

State Candidate Money Independent TV Total Spending

Pennsylvania $9,464,975 $858,611 $10,323,586

Wisconsin (07 & 08) $3,876,595 $4,642,659 $8,519,254

Alabama $4,472,621 $965,529 $5,438,150

Texas $4,310,923 $904,978 $5,215,901

Michigan $2,614,260 $2,370,260 $4,984,520

Louisiana $3,686,879 $306,120 $3,992,999

Mississippi $2,976,446 $860,532 $3,836,978

West Virginia $3,303,380 $479,255 $3,782,635

Nevada $3,135,214 $0 $3,135,214

Ohio $2,448,388 $684,623 $3,133,011

Figure 8.
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Top 10 Supreme Court Super Spenders, 2007–08 

 

Spender 
Candidate  
Contributions

Independent 
TV Spending Total

State, National 
Links States/Years

Wisconsin 
Manufacturers & 
Commerce 

$8,100 $2,012,748 $2,020,848 U.S. Chamber, NAM Wisconsin,  
2007–2008

Center for Individual 
Freedom

$0 $1,824,140 $1,824,140 Big Tobacco, money 
sources unknown

Pennsylvania 2007, 
Alabama 2008

Alabama Democratic 
Party

$1,661,550 $0 $1,661,550 Plaintiffs’ lawyers Alabama 2008

Greater Wisconsin 
Committee

$0 $1,430,807 $1,430,807 Labor Unions, 
Democratic leadership

Wisconsin,  
2007–2008

Michigan 
Democratic Party

$64,259 $1,164,132 $1,228,391 Heavy Labor, Plaintiffs’ 
Lawyer Support

Michigan 2008

Texas Democratic 
Party

$36,000 $904,978 $940,978 Plaintiffs’ Lawyers Texas 2008

Philadelphia Trial 
Lawyers Assn

$913,500 $0 $913,500 Plaintiffs’ Lawyers Pennsylvania 2007 

Michigan Chamber 
of Commerce

$34,000 $804,869 $838,869 U.S. Chamber Michigan 2008

Pennsylvania 
Republican Party

$805,094 $0 $805,094 Conservative groups, 
leaders

Pennsylvania 2007

Partnership for 
Ohio’s Future

$0 $684,623 $684,623 U.S., Ohio Chambers Ohio 2008 

 

Total, Top 10 
Spenders,  
2007–08

$3,522,503 $8,826,297 $12,348,800  

Average, Top 10 
spender, 2007–08

$522,650 $882,629 $1,234,880  

Democratic/Plaintiff 
Lawyers/Unions

$2,675,309 $3,499,917 $6,175,226  

Republican/
Business/
Conservative

$847,194 $5,326,380 $6,173,574

Figure 9.
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as Massey Coal CEO Don Blankenship showed 
in the 2004 West Virginia election, individual 
super spenders can have significant impact. 

The nation’s top super spender in 2007–08 was 
the Wisconsin Manufacturers & Commerce’s 
PAC, which spent an estimated total of $2,020,848 
on the state’s 2007 and 2008 elections. Three 
Democratic state committees also were in the 
top 10. In previous years, plaintiffs’ lawyers have 
been identified as underwriting Democratic ad 
blitzes, and published reports in Alabama and 
Texas suggested the same in 2008.

A summary of the top super spenders reveals 
one interesting distinction. For the decade as a 
whole, conservative/business groups dominated 
the top 10 election-spenders list, occupying seven 
slots and outspending more liberal opponents 
by 2 to 1. But in 2007–08, there was a virtual 
financial standoff. There were five super spender 
groups from each end of the spectrum, with each 
side totaling just over $6 million apiece. 

In Wisconsin, independent groups played a 
critical role in the defeat of Justice Louis Butler. 
Three groups in particular led the way, bank-
rolling many of the television ads attacking 

Justice Butler. Together, the Club for Growth, 
Coalition for America’s Families and Wisconsin 
Manufacturers & Commerce spent a total of 
$2,118,807 on TV ads in the 2008 Butler-
Gableman race. 

Michigan was not far behind. The state parties 
and the Chamber of Commerce spent an esti-
mated $2.4 million on TV ads, twice as much 
as the candidates themselves. (Locally gathered 
data, which included cable TV ads and small 
TV markets, suggested much higher totals in 
both Wisconsin and Michigan. For example, the 
Michigan Campaign Finance Network reported 
$3.8 million in independent TV ads in 2008.)19

Chief Justice Cliff Taylor raised nearly $1.9 mil-
lion, breaking the record of $1.3 million he set in 
2000, while challenger Diane Hathaway raised 
$754,000. But more money did not spell victory. 
Taylor, whose reelection was backed by a total 
of $3.1 million in spending, including Chamber 
and GOP ads, lost by 10 points to Hathaway. 
Her total spending, including Democratic ads, 
was $1.9 million. 

Figure 10.
*Other includes 
retired persons, civil 
servants, local or 
municipal elected 
officials, tribal gov-
ernments, clergy, 
nonprofits, and mili-
tary persons.

Lawyers/Lobbyists
$13,357,016

Political Party
$3,697,062

Business
$9,458,741

Organized Labor
$2,337,629

Unknown/Unitemized
$7,361,095

Other*
$2,310,228

Candidate Contributions
$6,499,281

Ideology/Single Issue
$629,383

Total Contributions:

$45,650,435 

Contributions by Sector, 2007–08 High Court Elections
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Supreme Court Fundraising by Candidates on Ballot, 2007–08

State
Contested or 
Retention

Number of 
Candidates  
on Ballot Total Raised

Pennsylvania Partisan/Retention* 8 $9,464,975 

Alabama Partisan 2 $4,472,621 

Texas Partisan 8 $4,310,923

Wisconsin Nonpartisan 5 $3,876,595 

Louisiana Partisan 5 $3,686,879 

West Virginia Partisan 5 $3,303,480

Nevada Nonpartisan 6 $3,135,214

Mississippi Nonpartisan 9 $2,976,446 

Michigan Partisan 2 $2,614,260 

Ohio Partisan 4 $2,448,388 

Illinois Partisan 1 $1,091,092

Kentucky Nonpartisan 4 $515,711 

Washington Nonpartisan 6 $417,034 

Georgia Nonpartisan 2 $389,102 

Montana Nonpartisan/Retention* 3 $334,446 

Idaho Nonpartisan 2 $243,190 

Minnesota Nonpartisan 5 $196,402 

North Carolina Nonpartisan 2 $178,273 

Arkansas Nonpartisan 2 $86,635 

New Mexico Partisan 1 $51,656 

Oregon Nonpartisan 2 $7,525 

TOTAL 84 $43,800,847** 
* In Pennsylvania, justices initially are elected to court seats, then face retention elections. In Montana, justices 
face retention elections if no challengers enter a competitive nonpartisan election.
** Does not include money raised by candidates for future election cycles. When including future elections, a 
total of $45.6 million was raised in 2007–08.

Figure 11.
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Other States of Note in 
2007–08

In Alabama, more than $5.4 million was spent, 
with candidates raising a total of more than 
$4.4 million and the Virginia-based Center 
for Individual Freedom (CFIF) spending an 
estimated $965,529 in TV ads. The extra air 
time helped boost Republican Greg Shaw, 
who narrowly defeated Democrat Deborah 
Bell Paseur. Just four groups accounted for 61 
percent of all contributions and independent 
expenditures—$3,316,358 of the $5,438,150 spent 
in Alabama. Those groups were the Alabama 
Democratic Party ($1,661,550 in contributions), 
CFIF ($965,529 in TV ads), Alabama Civil 
Justice Reform Committee ($434,079 in contri-
butions), and the Business Council of Alabama 
($275,200 in contributions).

In Mississippi, one out-of-state group, the Law 
Enforcement Alliance of America, spent more 
on TV ads, an estimated $660,472, than all the 
other candidates and independent groups put 
together. The alliance had mounted a similar 
campaign in 2002 to knock off Justice Chuck 
McRae. Also running ads were Mississippians 
for Economic Progress, traditionally a funnel 
for U.S. Chamber of Commerce money. And 
IMPAC, a campaign arm of the Business & 
Industry Political Education Committee that 
ran an independent campaign supporting Chief 
Justice Jim Smith, received a $125,000 check 
from the National Association of Manufacturers-
related American Justice Partnership. Justice 
Smith suffered a surprise defeat to Jim Kitchens 
and was voted out of office.20 

West Virginia experienced a significant shot of 
independent TV money from the state Chamber 
of Commerce, amounting to nearly a half-
million in estimated ad-time purchases. And 
during a West Virginia primary, an ad patterned 
after “Lifestyles of the Rich and Famous” mock-
ingly showed pictures of Chief Justice Elliott 
“Spike” Maynard vacationing on the Riviera 
with Don Blankenship, the coal executive at the 
heart of the Caperton v. Massey case. Maynard 
was defeated.

In Nevada, newly elected Justice Kris Pickering 
was her own biggest backer, supplying 50 percent 

of her $1.3 million in fundraising, as she and 
Mark Gibbons were elected. The MGM Mirage 
casino, a regular player in Nevada Supreme 
Court elections, placed winning bets on both 
candidates. The $3,135,214 raised by candidates 
marked the third straight election in which con-
tributions totaled in the multi-millions, and it 
narrowly broke the previous mark, set in 2004.

Based solely on candidate fundraising records 
(See chart, Page 20), the most expensive campaign 
totals in 2007–08 occurred in Pennsylvania, fol-
lowed by Alabama, Texas and Wisconsin. 

While candidates must list the sources of their 
money, many independent groups do not. 
Inevitably, some of the groups embroiled in 
controversy were also the most mysterious. Who, 
for instance, funded the Center for Individual 
Freedom’s $965,000 TV ad campaign backing 
Alabama’s Greg Shaw, or its $858,611 cam-
paign in 2007 pushing Maureen Lally-Green in 
Pennsylvania? Ads by opponent Deborah Bell 
Paseur suggested that it was “the likes of the oil 
and gas industry” that bankrolled the Virginia-
based group, but the charge was unproven. The 
Center, whose origins date back to the Big-
Tobacco funded National Smokers Alliance, has 
refused to disclose its funders. 

And who ultimately paid for $660,000 in 
air time purchased by the Law Enforcement 
Alliance of America, in its attempt to unseat 
Mississippi Justice Oliver Diaz, Jr.? The group, 
also based in Virginia, has been linked in pub-
lished reports to the National Rifle Association 
and the U.S. Chamber of Commerce. But 
because Mississippi’s governor vetoed a 2005 bill 
that would have required independent groups 
to disclose their financial sources for election 
expenditures, it was impossible to know where 
the group got its money. 

2009 High Court Elections: 
Costly Trends Continue

Continuing established trends, state Supreme 
Court elections remained costly and nega-
tive in 2009. Total candidate contributions in 
Wisconsin, Pennsylvania and Louisiana exceed-
ed $8.3 million, and non-candidate groups spent 



22 The Money Explosion

an estimated $305,000 in independent TV ads, 
bringing total spending to $8.7 million. 

In Wisconsin and Pennsylvania, candidates 
faced accusations of special-interest ties, which 
reflected growing public concerns about the 
impact of campaign cash and the unsavory 
loyalties such money implies among judges and 
campaign supporters.

In Pennsylvania, Democrat Jack Panella broke a 
state record for individual fund-raising but still 
lost to Republican Joan Orie Melvin. According 
to state data, Judge Panella raised 2,706,137, 
more than the $2.3 million raised and spent by 
the state’s previous record setter, Justice Seamus 
McCaffery in 2007. 

Judge Orie Melvin lambasted Panella for tak-
ing $1.2 million from the Philadelphia Trial 
Lawyers Association. In October, she told the 
Pennsylvania Press Club: “Is it pay-to-play? Is it 
justice for sale? I don’t know, but it sure sounds 
suspect.”21 

But Orie Melvin’s final campaign records 
showed the gap between her fund-raising and 
Panella’s was much narrower than she’d suggest-
ed. Although she reported raising only $942,978 
during the campaign, she later reported receiv-
ing more than $1.4 million in in-kind contribu-
tions from the state Republican Party, raising 
her total funding to $2,479,507—a total that also 
broke McCaffery’s 2007 record. Total campaign 
fundraising by all of Pennsylvania’s general and 
primary election candidates in 2009 was $5.4 
million.

The Republican backing, mainly in the form of 
pro-Melvin TV ads aired under the GOP label, 
was confirmed by TNS Media Intelligence/
CMAG estimates, which showed more than 
$975,000 in state party ads.22 

In Wisconsin, ads by Judge Randy Koschnick 
attacked Chief Justice Shirley Abrahamson for 
not recusing herself from a case involving relative-
ly modest campaign contributors. Abrahamson 
won easily, both in the fund-raising battle and 
among voters. The $1,452,000 she raised, com-
pared with just $171,000 for Koschnick, broke 
(albeit narrowly) a record set in 2007 by Justice 
Annette Ziegler. Nearly $306,000 in TV ads, 
spent by the Greater Wisconsin Committee on 
Abrahamson’s behalf, also helped her to victory. 

In central Louisiana, an October special election 
to fill a vacant Supreme Court seat was surpris-
ingly costly and nasty. Judge Marcus Clark 
defeated Jimmy Faircloth, a former aide to Gov. 
Bobby Jindal, despite campaign charges that 
Clark had once been suspended as a judge for 
failing to issue timely rulings. The candidates 
raised a total of $1.3 million.

All told, an estimated $4,667,473 was spent on 
TV ads in 2009. Of that, $3,385,916 was spent by 
candidates, $975,849 by party organizations, and 
$305,708 by special-interest groups. Judge Panella 
was the top TV spender, with an estimated 
$1,853,695. As exorbitant as his spending turned 
out to be, it was nearly matched by the combined 
advertising of Orie Melvin ($516,758) and the 
Pennsylvania Republican Party ($975,849). 

“The influence of big money in judicial 
elections has exploded in this decade, 
and it’s something we have to pay 
attention to because it has totally 
eroded public confidence in the  
judicial system.”
—Governor Edward Rendell of Pennsylvania

More information
@justiceatstake.org



The New Politics of Judicial Elections: 2000–2009 23
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CHAPTER 2

Court TV:  
The Rise of Costly Attack Ads

Introduction:  
After the Flood

Fueled by the explosion of money in high court 
elections, the past decade has also seen an 
unprecedented surge in money spent on TV ads 
in judicial races. From 2000–2009, an estimated 
$93.6 million was spent on air time for high 
court candidate TV ads, including an estimated 
$6.6 million spent in the unusually costly odd-
year elections in 2007.1 

Though 2004 remains the high-water mark, 
2008 showed that the flood of TV money 
remains strong. At over $19 million, more money 
was spent on Supreme Court TV ads in 2008 
than in any year except 2004—when 34 con-
tested races had TV ads, compared with 21 in 
2008.2 More ads ran than ever before, and for the 
first time nationally, special interest groups and 
political parties combined to spend more on TV 
ads than did the candidates on the ballot. 

When odd-year elections are combined, 2007–
08 was the costliest biennium ever, at $26.6 mil-
lion (see “2007: TV Spending in an Off Year,” 
Page 36). During those two years, eight states set 
all-time records for spending on TV ads. The 
figures are further evidence of a forward march 
toward more money and harsher ads. 

The 2007–08 biennium illustrated the new 
imperative in state Supreme Court elections. 
Put simply, massive spending on television is all 
but a prerequisite for gaining the bench. And to 
compete, judges need tremendous financial sup-
port, either in the form of large contributions or 
independent expenditures. 

From 2004 onward, no one could doubt how 
expensive and hard-fought these judicial elec-

tion air wars would be. All that remained was 
a question of degree: How far were candidates 
willing to go? How negative were special interest 
groups capable of being? How much would state 
parties spend to throw their weight behind the 
endorsements and attacks? 

An analysis of the 2008 cycle answers some 
of these questions—and raises new ones. The 
question after 2008, given the exorbitant totals 
and their confirmation of mounting trends, 
is whether now the perception is inevitable, at 
least in certain situations, that justice is for sale. 
Likewise, the corollary question is whether, 
in the face of big money expenditures by liti-
gants and lawyers, and after the U.S. Supreme 
Court’s decision in Caperton v. Massey, states 
and litigants will take proactive steps to combat 
that perception.

Just 22 percent of states with contested Supreme 
Court elections featured television advertising in 
2000, but that number jumped to 64 percent in 
2002. By 2004, judicial TV ads were the unques-
tioned norm; 80 percent of states with contested 
elections ran TV ads. And that number rose 
even further, to 91 percent, in 2006. Of the 16 
states with contested elections in 2007 and 2008, 
TV ads appeared in 14 of them (more than 85 
percent). Minnesota and Washington were the 
only two states where television ads did not run 
in competitive high court contests.

More advertising, of course, means spikes in 
spending. For the third consecutive even-year 
election cycle, each state with TV advertising 
averaged over $1 million in spending on those 
ads; in 2008, $1.5 million on television ads was 
spent on average in 13 states, down slightly from 
2006 but bracing by any estimation. And 2008 * Chapter 2 notes 

are on page 37.
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broke the record for number of ads aired on 
TV—58,879 ads were recorded, over 16,000 more 
than the previous record set in 2004. Among the 
races that featured television ads, 2,803 spots ran 
on average in each contest in 2008, compared to 
1,242 in 2004.

Independent Ads Lead the 
Attack 

The decade also saw a surge in judicial cam-
paign advertising by special-interest groups and 
political parties, and a startling rise in negative 

advertising—two trends that with the exception 
of 2006 have been interwoven. 

From 2000–2009, an estimated $93.6 million 
was spent on air time in high court contests, 
including previously unreported ads from odd-
year elections in Wisconsin and  Pennsylvania. 
Ads by non-candidate groups played a critical 
role, accounting for about $39 million, or 42 per-
cent of the total—with special  interest groups 
spending $27.5 million, and party organizations 
adding $11.7 million.  In the two most expensive 
TV cycles, 2004 and 2008, independent ads 
from special interest and party organizations 
accounted for almost half of all air-time costs. In 
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2008, they combined to account for 52.2 percent 
of TV ad costs.3

Beyond the dollar totals, non-candidate groups 
accounted for an out-

sized share of the negative ads—frequently 
becoming the attack dogs of state Supreme 
Court elections. 

In 2000, special interest group ads 
accounted for 61.9 percent of all docu-
mented attack ads, even though they 
only purchased 26.7 percent of the esti-
mated $10.6 million in air time for judi-
cial ads. A similar pattern prevailed in 
2008. Special interest groups and state 
political parties were responsible for 65 
percent and 22 percent of all negative 
ads, respectively. Of 20,739 ads aired 
by special interest groups, 14,749 came 
from pro-business or otherwise conser-
vative groups. Mississippi, Wisconsin, 
and Alabama offered prime examples 
of interest groups on the offensive in 
2008.
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Figure 14. Source: TNS Media Intelligence/CMAG

Ohio 2000 Ad:  

Is Justice for Sale? 

• One year only; 2010 data not available. Data provided by TNS Media Intelligence/CMAG

Figure 13.
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High Court Election TV Spending, 2000–2009 (in order of total cost)

State
Candidate 
Airings

Candidate 
Cost

Group 
Airings

Group 
Cost

Party 
Airings

Party 
Cost

Total 
Airings

Total 
Cost

Ohio 32,195 $12,742,243 14,807 $7,847,403 2,342 $775,200 49,344 $21,364,846

Alabama 40,167 $13,068,197 6,100 $2,588,132 139 $34,448 46,406 $15,690,777

Michigan 8,756 $5,258,283 3,545 $3,248,059 4,884 $2,476,608 17,185 $10,982,950

Pennsylvania 15,821 $7,674,018 1,286 $947,411 4,277 $1,925,680 21,384 $10,547,109

Wisconsin 9,611 $2,484,547 15,219 $4,848,367 $0 $0 24,830 $7,332,914

Illinois 2,252 $1,275,692 1,731 $1,624,553 4,990 $4,240,885 8,973 $7,141,130

West 
Virginia  

5,356 $1,222,513 5,740 $2,181,468 0 $0 11,096 $3,403,981

Georgia  883 $1,065,619 1,073 $1,321,494 897 $741,459 2,853 $3,128,572

Nevada 5,807 $2,854,746 50 $39,929 0 $0 5,857 $2,894,675

Texas  1,320 $1,014,297 $0 $0 2,896 $1,519,241 4,216 $2,533,538

Mississippi  3,612 $1,165,212 3,996 $1,247,703 0 $0 7,608 $2,412,915

North 
Carolina  

4,077 $1,291,450 327 $272,715 0 $0 4,404 $1,564,165

Louisiana  2,168 $944,611 507 $306,120 0 $0 2,675 $1,250,731

Washington  273 $66,127 1,118 $1,092,304 0 $0 1,391 $1,158,431

Kentucky  2,895 $1,007,886 0 $0 0 $0 2,895 $1,007,886

Oregon  1,176 $576,304 0 $0 0 $0 1,176 $576,304

New Mexico  326 $383,023 0 $0 0 $0 326 $383,023

Arkansas  326 $161,540 0 $0 0 $0 326 $161,540

Montana  548 $60,801 0 $0 0 $0 548 $60,801

Idaho  479 $42,447 133 $26,712 0 $0 612 $69,159

All States 138,048 $54,359,556 55,632 $27,592,370 20,425 $11,713,521 214,105 $93,665,447

2009 $4,667,473*

2008 $19,945,970

2007 $6,663,382

2006 $16,086,452

2005 $523,811

2004 $24,423,252

2003 $745,400

2002 $8,441,996

2001 $1,490,800

2000 $10,676,911

Total $93,665,447

Figure 15. Data provided by TNS Media Intelligence/CMAG

“I never felt so much like a hooker down by the  
bus station. . . as I did in a judicial race. Everyone 
interested in contributing has very specific interests.  
They mean to be buying a vote.”

— Paul Pfeifer, Ohio Supreme Court justice,  
2006 New York Times interview  
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Occasionally, negative ads have backfired. In 
2000, a Chamber-sponsored attack ad against 
Ohio Justice Alice Resnick depicted a “Blind 
Justice” statue peeking under her blindfold as 
cash was placed on the scales. Backlash from 
offended Ohio voters helped return Resnick to 
office. 

But more often, negative ads helped defeat court 
candidates—some, but not all, of whom had 
little public profile and could easily be defined 
by nasty and often misleading 30-second spots. 
For example, in 2000, a Michigan Republican 
Party ad accused three Democratic candidates 
of freeing killers and rapists, “again and again.” 
In 2004, a $3 million independent campaign 
painted West Virginia Justice Warren McGraw 
as “radical” and “dangerous,” also accusing him 
of freeing child molesters. In 2008, a Michigan 
Democratic Party portrayed Michigan Chief 
Justice Cliff Taylor as sleeping on the bench. 
Each of the targeted candidates was defeated.

Party Ads Crucial in ’08

Nationwide, a significant percentage of attacks 
came from the state political parties themselves. 
Seven of the 14 states where TV ads aired in 
2007 and 2008 Supreme Court contests involved 
partisan elections.4 State political parties aired 
ads in only two of those states, Texas and 
Michigan, but those ads constituted about 11 
percent of all TV spots nationwide. In Texas and 
Michigan, these attacks included ad hominem 
assaults and charges of guilt by association, with 
images, for example, linking Chief Justice Cliff 
Taylor to the unpopular President Bush. Ads 
sponsored by the various state Democratic par-
ties outnumbered those of Republicans nearly 4 
to 1, reflecting the Democrats’ 2.5 to 1 spending 
advantage on TV ads. 

The top five spenders on TV ads in 2008 
included, unsurprisingly, three special interest 
groups: Wisconsin Manufacturers & Commerce5 
(spending just shy of $1.3 million), the Greater 
Wisconsin Committee6 (at a little over $1.1 mil-

Top 12 TV Ad Spenders, 2000–2009 High Court Elections

Group Est. Ad Costs Comments

U.S. Chamber/Ohio affiliates $4,258,822 Includes ads by Chamber, Citizens for a Strong Ohio,  
Partnership for Ohio’s Future

Michigan Chamber $2,875,965 State affiliate of U.S. Chamber

Illinois Democratic Party $2,519,473 Funding From plaintiffs’ lawyers

Wisconsin Manufacturers & 
Commerce $2,012,748 Affiliate of U.S. Chamber, National Association of Manufacturers

Michigan Democratic Party $1,863,189 Heavy support from plaintiffs’ lawyers, unions

Center for Individual Freedom $1,824,140 Big tobacco ties, other funding unknown

Illinois Republican Party $1,816,705 U.S. Chamber funded 2004 ad blitz

Greater Wisconsin Committee $1,736,535 Organized labor, state Democratic ties

Pennsylvania Republican Party* $1,559,280 Funding from conservative groups 

Citizens for an Independent Court $1,543,478 Lawyers, unions in 2000/02 Ohio elections

Safety and Prosperity Coalition $1,321,494 Funding from American Justice Partnership (formed by National 
Association of Manufacturers)

American Taxpayers Alliance $1,293,080 Received significant U.S. Chamber funding

Figure 16.

Data provided 
by TNS Media 
Intelligence/CMAG.
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lion), and the Center for Individual Freedom7 
(over $965,000 in Alabama). In two of these 
cases, the candidate sponsored by the group was 
the better-funded candidate—in terms of spend-
ing on TV ads—and went on to win the elec-
tion. The Michigan Democratic State Central 
Committee was the fourth biggest spender on 
TV ads during 2007–08, putting $1,164,132 
toward Diane Hathaway’s November victory. 

The outlier, and the single greatest spender 
on TV ads in 2008, was Alabama Democrat 
Deborah Bell Paseur, whose narrow loss to 
Republican Greg Shaw speaks volumes about 
where state Supreme Court elections stand after 
2008. The only one among the top five spending 
leaders to have put her money toward a losing 
cause, Paseur spent $1,741,179 on television ads, 
but she was still outspent by the combination of 
her opponent’s campaign and the conservative 
interest group that supported him. Shaw spent 

$884,828 on 
TV ads, and 
benefited from 
the $965,529 
in outside sup-
port from 
the Virginia-
based Center 
for Individual 
Freedom. 

Paseur’s loss was, 
in the end, an 
example of the fact 
that, absent public 
financing, massive fundraising from lawyers, 
parties, and interest groups with causes before 
the courts is increasingly necessary, but not suf-
ficient to win election to state high courts.

TV Spending, 2008 High Court Elections (in order of total cost)

State Candidate Group Party Total

Airings Cost Airings Cost Airings Cost Airings Cost

Wisconsin 1,904 $411,517 10,056 $3,377,640 0 $0 11,960 $3,789,157 

Michigan 3,704 $1,268,391 1,208 $804,869 3,471 $1,565,391 8,383 $3,638,651 

Alabama 8,505 $2,626,007 2,444 $965,529 0 $0 10,949 $3,591,536 

Texas 937 $728,321 0 $0 2,813 $1,377,003 3,750 $2,105,324 

Nevada 3,906 $1,450,506 0 $0 0 $0 3,906 $1,450,506 

Mississippi 1,798 $434,537 2,765 $860,532 0 $0 4,563 $1,295,069 

West 
Virginia

4,119 $788,995 1,932 $479,225  $0 6,051 $1,268,220 

Ohio 2,670 $574,208 1,760 $684,623 0 $0 4,430 $1,258,831 

Louisiana 1,880 $791,399 574 $306,120 0 $0 2,454 $1,097,519 

North 
Carolina

1,049 $234,274 0 $0 0 $0 1,049 $234,274 

Kentucky 334 $113,635 0 $0 0 $0 334 $113,635 

Montana 571 $60,801 0 $0 0 $0 571 $60,801 

Idaho 479 $42,447 0 $0 0 $0 479 $42,447 

Total 31,856 $9,525,038 20,739 $7,478,538 6,284 $2,942,394 58,879 $19,945,970

Greater Wisconsin Committee,  

TV Ad from 2008

Figure 17. Source: TNS Media Intelligence/CMAG

Figure 18.

Data provided 
by TNS Media 
Intelligence/CMAG.
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In 2008, spending on television ads in Michigan 
was 4.5 times higher than just two years earlier, 
placing the state third nationally in total ad 
spending for the 2007–08 biennium, behind 
only Wisconsin and Pennsylvania.8 More strik-
ing still was the victory of Diane Hathaway, a 
Democratic challenger, who unseated the state’s 
sitting Supreme Court Chief Justice, Republican 
Cliff Taylor. Taylor’s loss marked the first time in 
Michigan state history that an incumbent chief 
justice lost a bid for re-election. 

A confluence of factors may partly explain the 
circumstances of Hathaway’s commanding 
victory. A Democrat, she ran with significant 
party support in a state from which the national 
Republicans effectively withdrew in the midst of 
the presidential race. In a race where more than 
40 percent of all television spending (in excess 
of $1.5 million) came from the state political 
parties, and in which one of those parties, while 
still spending on the court race, significantly 
cut back on its in-state “ground-game,” party 
presence may have been a key to Hathaway’s 
campaign success. 

Justice Taylor had more overall air-time sup-
port than Judge Hathaway, with ads sponsored 
by the Michigan Chamber of Commerce, 
the Michigan Republican Party, and his own 
campaign. Hathaway’s air-time support drew 
from her own campaign as well as the state 
Democratic Party. The Michigan Democratic 
State Central Committee outspent its 

Republican counterpart nearly 3 to 1, putting 
up over $1 million (almost a third of the money 
spent on TV advertising in the state) to attack 
Taylor. In all, combined television spending—
including TV ads by the Michigan Chamber, state 
political parties, and candidates themselves—
amounted to $2,075,423 in TV costs for Taylor 
and $1,563,228 for Hathaway.

The Democratic Party’s attacks on Taylor were 
significant and perhaps decisive. Whether they 
were accurate portrayals of the facts remains a 
matter of in-state debate. The state Democratic 
Party ran over 2,800 television ads, 34 percent 
of all spots run in the state and more than 
any other single group. Every Democratic ad 
attacked Taylor. 

One ad, in particular, was thought to have 
been crucial. It begins with talk of a nightmare: 
a dramatized image purporting to show Cliff 
Taylor asleep on the bench in the middle of a 
trial involving the death of six children in a fire 
at a public housing unit. Testimonials (from 
the actual people involved in the trial) follow. 
The mothers of the children say that Taylor fell 
asleep “several times in the middle of our argu-
ments.” A recurrent image shown throughout the 
ad—the one that opens and concludes it—is 
apparently of Taylor sleeping, though on the bot-
tom of each frame is the word “Dramatization.” 

Accounts of Taylor sleeping on the bench seem 
dubious. The two mothers of the children were 

the only people who claimed that he had 
fallen asleep. Their own lawyer seemed 
to evade the question when asked (even 
though he was outspoken in his criticism 
of Taylor), and Michigan Government 
Television broadcasts of the trial do 
not show any images of Taylor asleep 
on the bench. Moreover, according 
to Fact Check.org of the Annenberg 
Public Policy Center at the University 
of Pennsylvania, the allegation itself 
had not surfaced publicly until a month 
before the election, even though the 
trial in question had taken place over a 
year earlier.9

State in Focus: Michigan

Party Ads Bathe Both Candidates in Mud

The “Sleeping Judge”:  

Democratic Ad Slams Michigan Chief Justice

Figure 19. Source: TNS Media Intelligence/CMAG
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TV: Focus on 2008

2008 Television Advertising 
Snapshots
In 2008, independent special interest groups 
played an unprecedented role, spending a com-
bined $7,478,538 on TV ads and topping the 
record set by such groups in 2004. Combined 
with the $2.9 million spent by state party orga-
nizations, it was the first time that groups not 
affiliated with the official campaigns spent more 
on television than the candidates themselves. 
Groups and parties outspent the candidates in 
four states: Michigan, Mississippi, Ohio and 
Wisconsin. 

Of the 21 contested races in which campaign ads 
were aired, candidates who benefited from more 
television advertising—including amounts spent 
by special interest groups and political parties on 
their behalf or against their opponents—won 70 
percent of the time in 2008. That figure was up 
from 67 percent in 2006, though still shy of the 
85 percent success rate in 2004. In the six races 

where the candidate with less money spent on 
airtime went on to win, three of the winning 
candidates were incumbents who clearly ben-
efited from name-recognition and an established 
reputation.10 

2008 also saw less electoral success for candi-
dates supported by pro-business and conservative 
groups than in 2006. In 2006 candidates sup-
ported by pro-business and conservative groups 
won 71 percent of the time, whereas in 2008, 
candidates backed by such groups won only half 
their races. Candidates supported by progressive 
groups received less financial support and did 
not fare as well. Many candidates received no 
outside support from groups on either side.

Seven states set TV spending records in 2008: 
Idaho, Louisiana, Mississippi, Montana, 
Nevada, Texas and Wisconsin (an eighth state, 
Pennsylvania, set a new mark in 2007).11 For 
a comprehensive summary of ad airings and 
spending in all states in 2008, see chart on page 
29. 

More information
@justiceatstake.org

Sponsors and Tone, 2008 High Court Election Ads

Special Interest

Political Party

Candidate

Special Interest

Political Party

Candidate

Special Interest

Political Party

Candidate

Attack Ads Contrast Ads Promote Ads

Figure 20. Data provided by TNS Media Intelligence/CMAG
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The April 2008 Supreme Court contest between 
incumbent Louis Butler and lower court judge 
Mike Gableman was the most expensive and 
hardest fought race of the season. While special 
interest groups were responsible for nearly 90 
percent of all money spent on television ads in 
the state (over $3 million), the most controver-
sial ad came from Judge Gableman himself. 

In a spot that first aired March 14, a female 
voice, speaking over sinister background 
music, declared that Louis Butler worked to 
“put criminals on the street.” A recent image 
of Butler flashed across the screen—but the 
ad’s narrator named Reuben Lee Mitchell, the 
convicted rapist of an “11 year old girl with 
learning disabilities.” Quickly citing a later crime 
committed by Mitchell, the ad insinuated that 
Butler was responsible for letting Mitchell go 
free and molest another child. The final image 
on the screen shows Butler as a judge—visually 
reinforcing the impression that he freed Mitchell 
while on the bench.

The claim was misleading. During his career 
as a judge, Louis Butler never even heard a 
case involving Reuben Lee Mitchell. Instead, 
in 1987, as a court-appointed public defender, 
he represented Mitchell, asking for a new trial 
of a rape conviction because of a violation of 
criminal procedure in the original proceeding. 
The court of appeals agreed, but the Wisconsin 
Supreme Court did not, and the conviction 
stood.12 Mitchell served his prison sentence until 
1992, when he was paroled. Three years after 
his release, Mitchell molested another girl. But 
Butler had nothing to do with Mitchell’s parole, 
either as an attorney or as a judge.

The ad also engaged in racial provocation. 
It showed Butler, Wisconsin’s only African 
American Supreme Court justice, alongside a 
photo of Mitchell, who is also black. The visual 
side-by-side dissolve and pairing—which caused 
a widespread outcry for its racial undertones—
was capped by a suggestive closing message: 
“Can Wisconsin families feel safe with Louis 
Butler on the Supreme Court?” National orga-
nizations including Factcheck.org compared 
the ads to the infamous Willie Horton ads—the 

controversial, racially divisive ads run by a PAC 
supporting George H.W. Bush’s presidential cam-
paign. In 1988, the Bush campaign took pains to 
distance itself from the Willie Horton ads. Two 
decades later, it was a judicial candidate’s own 
campaign that paid for, produced and aired the 
campaign’s most divisive ad. 

Judge Gableman won by two percentage points 
and became the first challenger to beat a sit-
ting Wisconsin justice in over 40 years. But 
the controversy did not end on Election Day. 
The Wisconsin Judicial Commission alleged 
that Gableman had violated the code of judicial 
conduct by running a false television ad against 
Butler, “made knowingly with reckless disregard 
for truth”—triggering a protracted inquiry that 
ended only when the Wisconsin Supreme Court 
deadlocked 3-3 on the charges.

Special interest groups also played a 
critical role in Butler’s defeat. Two groups, the 
Coalition for America’s Families and Wisconsin 
Manufacturers & Commerce, spent more than 
$1.6 million on TV ads. All of the Coalition for 
America’s Families ads included direct assaults 
on Butler. Eighty percent of the WMC ads were 
attacks, focusing almost exclusively on one 
of Butler’s past decisions as a judge involving 
criminal justice. 

Justice Butler estimates that the total amount of 
money spent on the contest was closer to $10 
million. “We know that [the reported] number 
[is] grossly underrepresented because none of 
it tracks the cable money. Unless you have the 
resources and unless you’re willing to go to out 
to the municipalities to track the cable spending 
one by one, you can’t get at those figures.”13 

At a 2008 program in Washington, D.C., spon-
sored by former Justice Sandra Day O’Connor 
to discuss the state of the judiciary, Butler used 
John Grisham’s writing to convey his plight. 
Holding up The Appeal, Grisham’s best-selling 
tale of a  chemical company that spends heavily 
to tilt the Mississippi Supreme Court,  Butler 
told the audience: “Welcome to my world.”14

State in Focus: Wisconsin

Election Victory at What Price to the Courts?
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[Announcer]: Unbelievable. Shadowy spe-
cial interests supporting Louis Butler are 
attacking Judge Michael

Gableman. It’s not true. Judge, District 
Attorney Michael Gableman

has committed his life to locking up crimi-
nals to keep families safe, putting

child molesters behind bars for over 100 
years. Louis Butler worked to put

Figure 21. Copyright 2008 TNS Media Intelligence/CMAG

criminals on the street, like Reuben Lee 
Mitchell who raped an 11-year-old girl

with learning disabilities. Butler found a 
loophole, Mitchell went on to molest

another child. Can Wisconsin families feel 
safe with Louis Butler on the Supreme 
Court?

[PFB]: GABLEMAN FOR SUPREME COURT

2008 Anti-Butler Ad Triggered Questions on Truth, Race

“Welcome to my world.”
— Louis Butler, holding up John Grisham’s  

novel The Appeal, after reality followed  
art and a high-cost campaign helped push  
Butler off the Wisconsin Supreme Court. 
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In  ➜ Michigan and Nevada, spend-
ing on television ads in 2008 dwarfed 
totals from the previous election cycle. 
Spending in Nevada was three times 
what it was in 2006, and eclipsed 
spending in the 2004 and 2006 election 
cycles combined. Increased spending on 
television ads was similarly dramatic in 
Michigan. The $3,638,651 spent there in 
2008 represented a 450 percent increase 
in spending compared to 2006. 

 ➜ Louisiana and Mississippi also saw sig-
nificant swells in spending on TV ads. 
In 2004, $153,212 was spent on television 
advertisements in Louisiana.15 In 2008, 
spending exceeded $1 million. Totals in 
Mississippi doubled between the 2004 
and 2008 election cycles, shooting from 
just over $600,000 in 2004 to nearly $1.3 
million in 2008. 

 ➜ Texas witnessed spending spikes in 2008 
that made figures from previous election 
cycles in the state look minuscule. The 
more than $2 million spent on TV ads 
in the state in 2008 was five times what 
it was in 2002, the last year prior to 
2008 in which the state saw TV ads in 
their Supreme Court contests.16 

The majority of the most controversial and 
costly ad campaigns were sponsored by special 
interest groups and state party organizations. 

In  ➜ Mississippi, a Virginia-based group, 
the Law Enforcement Alliance of 
America, accused incumbent Oliver 
Diaz, Jr. of “voting for” convicted kill-
ers and rapists in three separate cases. 
Each accusation proved overwrought 
if not misleading. The state’s Special 
Committee on Judicial Election 
Campaign Intervention roundly 
denounced the ad, issuing a public state-
ment on October 29. Some—though 
not all—television stations stopped 
running the ad. But the ad had aired for 
over a week before the Committee inter-
vened. Diaz lost the election to lower-
court judge Randy “Bubba” Pierce, who 
said he had nothing to do with the ads.

[Announcer]: The Sunday newspaper just 
reported

that insurance companies and bankers 
have bankrolled Greg Shaw’s

campaign with hundreds of thousands of 
dollars. Then there’s a million dollars

tied to gas and oil lobbyists from this 
building

near Washington, DC. So the choice is 
clear. Deborah Bell Paseur

is the only judge who sentenced criminals 
to jail. And Deborah can’t be bought.

[Deborah Bell Paseur]: “You honor me with 
your vote, I’ll serve you with honor.”

[PFB]: JUDGEDEBORAHBELL.COM

Figure 22. Copyright 2008 TNS Media Intelligence/CMAG

Alabama 2008: 
Ad Ties Candidate to Special Interests
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In  ➜ Michigan, the Democratic State 
Central Committee, capitalizing on 
President Bush’s dwindling popularity, 
ran ads linking Republican incumbent 
Cliff Taylor to the former President. 
One ad intoned: “George W. Bush and 
Clifford Taylor, political soldiers for the 
rich.” It went on to show clips of Bush 
endorsing Taylor. In another ad, the 
veracity of which has been widely ques-
tioned, Democrats depicted Taylor as 
sleeping on the job (see “State in Focus: 
Michigan,” Page 30). Ads by the state 
Republican Party and state Chamber 
of Commerce branded Judge Diane 
Hathaway as a terrorist sympathizer, 
weak on crime and lazy.

In  ➜ Alabama, the Virginia-based Center 
for Individual Freedom purchased more 
air time, an estimated $965,529 worth, 
than did the candidate it was sup-
porting, Republican Greg Shaw, who 
spent an estimated $884,828. Together, 
the two narrowly outspent Democrat 
Deborah Bell Paseur, who lost by a close 
margin. While many CFIF ads were 
positive, Paseur lashed out at the group, 
claiming it was working as a front for 
the oil and gas industry.

In  ➜ Wisconsin, the nation’s ugliest and 
most controversial ad of 2008 came 
from a judge. Mike Gableman’s racially 
tinged ads against sitting Justice Louis 
Butler triggered an ethics complaint 
against Gableman after he defeated 
Butler. (“See State in Focus: Wisconsin,” 
Page 32). But independent special inter-
est groups accounted for 56 percent of 
all attack ads. One ad, run by the con-
servative group Coalition for America’s 
Families, featured a dramatization of 
a “raped, beaten, and strangled co-ed,” 
adding that Justice Butler sought to let 
the attacker go free. The ad claimed 
that Butler sided with criminals “nearly 
60 percent of the time.” Gableman’s 
integrity was attacked in ads aired by 
the Greater Wisconsin Committee, 
which suggested he was appointed to 
a judgeship as a payoff for a political 
contribution. 

[Announcer]: Newspapers call Diane 
Hathaway, “[un]qualified,” for the Supreme 
Court.

Remember the low sentence Hathaway 
gave a sex predator

that targeted a minor? There’s more. Hathaway granted probation to a man who 
was arrested in camouflage paint

while carrying a loaded AK-47. His web page praised terrorists and 
declared his own personal Jihad.

Probation for a terrorist sympa-
thizer? We’re at war with terrorists. Diane 
Hathaway, out of touch.

[PFB]: MICHIGAN REPUBLICAN PARTY 

Figure 23. Copyright 2008 TNS Media Intelligence/CMAG

Michigan 2008:  
Challenger Assailed as Soft on Terrorism
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2007: Supreme Court TV Spending in an Off Year
Only two states—Pennsylvania and Wisconsin—routinely hold Supreme Court elections in odd-numbered years. Spending in 
these elections typically has fallen short of other election states in the past decade. But in 2007, Pennsylvania’s high court 
election was more expensive than any in 2008, and spending on TV ads reflected that, at more than $4.5 million. While spend-
ing in Wisconsin’s race between Michael Gableman and Louis Butler drew headlines in 2008, the state also reached unprec-
edented heights for off-year elections in 2007. On TV ad airings alone, candidates and special interest groups combined to 
spend more than $2.1 million. Spending in off-year elections has generally not been significant enough to justify systematic 
tracking, but if 2007 is any indication for judicial elections, there may be fewer quiet years in the future. 

The impact of 2007 spending is captured in one fact. While 2004 remains the single most expensive year for TV ad spending, 
2007–08 set a new record as the costliest biennium. The estimated $26.6 million in ad buys in 2007–08 exceeds the $25.2 
million recorded in 2003–04. 

TV Spending, 2007 High Court Elections

State Candidate Group Party Total

Airings Cost Airings Cost Airings Cost Airings Cost

Pennsylvania 6,386 $3,500,454 1,048 $858,611 795 $196,131 8,229 $4,555,196

Wisconsin 3,392 $943,167 3,755 $1,165,019 0 $0 7,147 $2,108,186 

Total 9,778 $4,443,621 4,803 $2,023,630 795 $196,131 15,376 $6,663,382

Figure 24. Data provided by TNS Media Intelligence/CMAG.

TV Spending in Off-Year High Court Elections, Pennsylvania and Wisconsin

Figure 25. Data provided by TNS Media Intelligence/CMAG
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CHAPTER 2 NOTES
In prior “New Politics of Judicial Election” reports, 1. 
only even-year elections were monitored for Supreme 
Court TV ads. In response to the unusually costly 
2007 elections in Pennsylvania and Wisconsin, this 
report for the first time incorporates odd-year election 
data, dating back to 1999. The odd-year data have 
been added to decade TV totals, leading to revisions 
of earlier published estimates.

The estimated costs of airtime in this report are 2. 
drawn from television advertising data from the 
nation’s 100 largest media markets. The estimates 
were calculated and supplied by TNS Media 
Intelligence/CMAG. The calculations do not include 
either ad agency commissions or the costs of produc-
tion. The costs reported here therefore understate 
expenditures, and the estimates are useful principally 
for purposes of comparison within each state.

While odd-year election TV spending totals are 3. 
included for the first time in this report, because of 
the late arrival of some odd-year data, many specific 
analyses, such as the percentage of ads accounted for 
by non-candidate groups, are based only on 2008 and 
other even years. 

Those states are 4. Alabama, Louisiana, Michigan, 
Ohio, Pennsylvania, Texas, and West Virginia. (No 
ads were run in the other two partisan states, Illinois, 
where the incumbent was not challenged, or New 
Mexico). 

5. Wisconsin Manufacturers & Commerce is a 
Wisconsin-based business issues advocacy group 
that includes large and small manufacturers, service 
companies, local chambers of commerce and special-
ized trade associations. The group was responsible for 
more ad airings in the state than any other group or 
candidate in 2008, running 32 percent of all ads, and 
was the biggest spender on TV ads in the state. By 
the campaign’s end, their disclosed spending reached 
$1,296,842, making it the single biggest spender 
among special interest groups across the country in 
2008. WMC also spent heavily 2007, to help elect 
Justice Annette Ziegler. Between the two elections, 
the group spent an estimated $2,054,292.

The 6. Greater Wisconsin Committee is a Wisconsin-
based progressive political action committee that 
receives significant funding from organized labor 
and whose leadership has close ties to the office of 
Democratic Governor Jim Doyle. Including the 2007 
election, GWC spent an estimated total of $1,430,807 
on TV air time in 2007–08.

The 7. Center for Individual Freedom, a conservative 
PAC based in Virginia, works primarily on legal 
and legislative issues ranging from Supreme Court 
nominees to energy and tax policy reform. In addition 
to the 2008 Alabama race, CFIF spent an estimated 
$858,611 in the 2007 Pennsylvania election. That 
raised the group’s total to $1,824,140, making it the 
nation’s second biggest spender on Supreme Court ads 
in the 2007–08 biennium.

8. Michigan ranked sixth in total spending in 2006 
among the ten states nationwide where there were 
contested Supreme Court elections.

Viveca Novak, “The Case of the Sleeping Judge,” 9. 
Factcheck.org (Nov. 26, 2008), available at http://
www.factcheck.org/elections-2008/the_case_of_the_
sleeping_justice.html. 

These candidates were Joel Horton (10. Idaho), Lisabeth 
Hughes Abramson (Kentucky), and Phil Johnson 
(Texas). The name recognition of an incumbent is, of 
course, an advantage in campaigns for any office. But 
it is especially important in judicial races because of 
the so-called “voter roll off” that tends to plague elec-
tions for judgeships. Voters who select presidential, 
gubernatorial, congressional and even local candidates 
often fail to vote for Supreme Court candidates. As 
a result, candidates generally rely on television ads to 
boost name recognition and visibility; having served a 
previous term, with the attendant status that provides, 
is thus an obvious advantage.  

11. Wisconsin set TV ad records in both 2007 and 2008. 
For more on the Wisconsin/Pennsylvania 2007 elec-
tions, see article on Page 36. 

Writing for the majority, Justice 12. Shirley Abrahamson 
(now Chief Justice) granted that Butler’s argument 
had legal merit but she maintained that it did not 
change the basis of his conviction. “We can conclude,” 
she reasoned, “that there is no reasonable possibility 
that the error contributed to the conviction.”

Honorable 13. Louis Butler, Remarks at the Sandra Day 
O’Connor Conference on the State of the Judiciary, 
Panel: State Judicial Races – How Can Corporations 
Help Stop the Campaign Funding ‘Arms Race’?, (Oct. 
2, 2008). 

Id.14. 

Prior to 2008, the last state Supreme Court elections 15. 
held in Louisiana were in 2006, when two incumbents 
ran unopposed. 

Though 16. Texas held contested Supreme Court elec-
tions in 2004 and 2006, no TV ads ran there during 
those years.

“The risk inherent in any non-publicly funded judicial election for this 
court is that the public may inaccurately perceive a justice as beholden to 
individuals or groups that contribute to his or her campaign.”

— Wisconsin’s seven Supreme Court justices, in a December 2007 letter appealing for public 
financing of court elections



Who has been working the hardest to change 
judicial politics and place their preferred candi-
dates on the bench? A perfect map is impossible 
to draw, because inadequate disclosure laws 
make it so difficult to trace money to its roots, 
especially since all sides use conduit groups to 
mask the real sources of donations. But two 
conclusions can be drawn. First, for more than a 
decade, players on the political right have raised 
more money and won more court races. Second, 
it has been an asymmetrical battle, with con-
servatives channeling money through national 
and sometimes state-based groups, while the left 
largely has organized at the state level, routing 
its biggest money from plaintiffs’ lawyers and 
unions through Democratic Party committees 
and independent groups.

One thing is clear: in America’s tort wars, both 
sides feel perpetually aggrieved, pointing to rul-
ings they believe to be abusive and courts they 
are convinced are biased, and vowing to out-
organize and outspend the other side. 

One of the first players to successfully organize 
such efforts on a large scale is well-known: Karl 
Rove. In the late 1980s and early ’90s, Rove 
masterminded a turnaround that reversed the 
makeup of the Texas Supreme Court, from a 
Democratic body known for cozy relations with 
the plaintiffs’ bar to an all-Republican panel that 
took a hard line on injury and product liability 
cases. In the early 1990s, he was hired by the 
Business Council of Alabama to perform a simi-
lar feat in that state.1 Both state courts eventually 
became overwhelmingly Republican, along with 
Louisiana’s.

In 2000, business and conservative groups began 
funding, and organizing, state Supreme Court 
races from a national stage, often with an invis-
ible hand. Over the next eight years, plaintiffs’ 
lawyers and unions lost control of Supreme 
Courts in Illinois, Michigan, Mississippi, Ohio, 
Wisconsin and West Virginia. 

Key players in the conservative coalitions have 
included leaders from such top companies as 

CHAPTER 3

Who Played? Who Won?

Karl Rove was among 
the first to organize 
serious fundraising 
for judicial races.

[Roberts]: “He was adorable. Stevie had 
just turned three years old before he was

beaten and tortured to death. The Andress 
decision let my son’s killer

walk free after serving less than a third of 
his murder sentence. You could have a

convicted murderer released on the 
Andress decision next door

Figure 26. Americans Tired of Lawsuit Abuse waged a TV assault in Washington’s 2006 election, aided by funding from an arm of the 
National Association for Manufacturers.

Copyright 2006 TNS Media Intelligence/CMAG

Washington 2006: National Groups Finance Attack Ads in State Race
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Home Depot, insurance giant AIG, Chrysler 
and big tobacco, and such leading business trade 
groups as the U.S. Chamber of Commerce and 
the National Association of Manufacturers.  

Intellectual support has been provided by a num-
ber of state Federalist Society chapters. Political 
players included Bob Perry, a real estate mag-
nate who financed the Swift Boat Veterans for 
Truth campaign in 2004’s presidential election, 
and CRC Communications, the PR company 
that spearheaded the Swift Boat campaign.

Faced with an unprecedented spigot of money 
from Washington-based business and conserva-
tive groups, the lawyers and unions have funneled 
money into state-level special interest groups and 
political party organizations, often masking the 
scale of their support (see “Focus on Alabama: 
Shell Game on the Left,” Pages 46–47)—and 
have gradually clawed back a little of their lost 
turf. (See chart, “Top Supreme Court Spenders, 
2000–09 and 2007–08,” Page 40)

In Alabama, for instance, Deborah Bell Paseur, 
who narrowly lost to Republican Greg Shaw in 
2008, got fully 61 percent of her money from the 
state Democratic Party, while in Michigan and 
Texas, state Democrats ran million-dollar TV 
ad campaigns. In each case, plaintiffs’ lawyers 
were believed to have played a key role in the 
funding.

The success of the business groups has recently 
slowed, possibly due in part to shifting public 
attitudes about party identification and the busi-
ness sector. In 2006, a spinoff of the National 

Association of Manufacturers failed to oust 
Georgia’s chief justice, while in Alabama, Sue 
Bell Cobb became chief justice, and the only 
Democrat, on the state’s Supreme Court. In 
2007–08, chief justices were voted out in three 
states, in part because of perceived business 
and special interest ties. Trial lawyer and union 
money also played a key role as Democrats won 
two seats in Pennsylvania’s 2007 election, the 
nation’s costliest in the 2007–08 cycle.  And 
even in Alabama and Texas, the two states where 
Rove pioneered the conservative remaking of 
state Supreme Courts, the margin of defeat for 
Democratic candidates was unexpectedly nar-
row.

The closing gap makes a disturbing prognosis 
clear: With each side able to draw blood, and 
therefore hopeful that they can win if they just 
spend enough money, the odds of continuing 
super spender showdowns are greater than ever. 

Nationalizing of Court 
Elections

It would be inaccurate to say the 2000–2009 
period saw the first special interest spending on 
state Supreme Court elections. As far back as 
the late 1980s, national reports using the phrase 
“Justice for Sale” were run by Time magazine and 
“60 Minutes,” and focused on plaintiffs’ lawyers 
in Texas.2 In 2000, national and business media 
were reporting on how the business sector was 
fighting to shift the balance on state courts back 
from what many considered a pro-plaintiff bias. 

and you wouldn’t even know it. If Justice 
Alexander hadn’t voted for this decision

this wouldn’t have happened. Judge 
Alexander is way out of touch with this 
issue.

I’m here supporting John Groen because 
John Groen is for victims and their 
families.”

[PFB]: Americans Tired of Lawsuit Abuse

* Chapter 3 notes 
are on page 54.



These groups took spending to unprecedented 
heights and for the first time nationalized state 
Supreme Court elections. 

In a 2002 speech to the Illinois Chamber 
of Commerce, U.S. Chamber of Commerce 
President Thomas Donohue suggested a pre-
cipitating event in explaining the Chamber’s 
state Supreme Court strategy.

“Flush with billions of dollars in fees from 
tobacco and asbestos litigation, a small group of 
class-action trial lawyers is hellbent on destroy-

ing other industries, and nobody is immune,” 
Donohue told the Illinois Chamber. “Our 
approach is simple—implement a multi-front 
strategy of challenging these unscrupulous trial 
lawyers every time they poke their head out 
of the ground. … On the political front, we’re 
going to get involved in key state Supreme Court 
and attorney general races as part of our effort 
to elect pro-legal reform judicial candidates. . . . 
We’re clearly engaged in hand-to-hand combat, 
and we’ve got to step it up if we’re going to 
survive.”3

Home Depot  
co-founder  
Bernard Marcus
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Plaintiffs' Lawyers/Unions/Liberals

Business/Conservative

2007–20082000–2009

$26,262,977

$11,912,300

$6,173,574

$6,175,226

Figure 27. In part reflecting their different strategies, 
business groups organized national campaigns and 
dominated the top 10 spender groups for the decade. 
But plaintiffs’ lawyers, unions and liberals, who orga-
nized and raised funds at the state level, held their 
own among the nation’s highest-spending interest 
groups in 2007-08.

Top Supreme Court Spenders, 2000–09 and 2007–08
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“We’re going to get involved in key state 
supreme court and attorney general races 
as part of our effort to elect pro-legal reform 
judicial candidates. . . . We’re clearly engaged 
in hand-to-hand combat, and we’ve got to 
step it up if we’re going to survive.”

— Thomas Donohue, president of U.S. Chamber of 
Commerce, 2002 speech

From the start, the Chamber campaign drew on 
some of America’s deepest pockets. According 
to a landmark 2003 Forbes article, Home Depot 
co-founder Bernard Marcus and Maurice 
“Hank” Greenberg, chairman of the insurance 
giant AIG, contributed millions of dollars to the 
cause, and they remain vocal leaders in the anti-
tort movement. Other early $1 million contribu-
tors included Wal-Mart, DaimlerChrysler, and 
the American Council of Life Insurers.4

The spending in 2000 has never been fully 
accounted for because the Chamber spent much 
of its money through conduit groups. In 2005, 
successful disclosure litigation revealed that 
one Chamber-funded group, Citizens for a 
Strong Ohio, spent an estimated $4.4 million 
in ads. The Chamber’s Alabama affiliate, the 
Business Council of Alabama, poured $1.6 
million into a then-record $13.1 million elec-
tion. Mississippi’s attorney general said the 
Chamber spent $400,000 in ads there, while 
other estimates accounting for the full reach 
of the campaign ranged as high as $1 million. 
While the Chamber lost widely publicized races 
in Ohio and Mississippi, it swept all five seats in 
Alabama, and all but ran the table in 2002 and 
2004 state Supreme Court elections.5

In 2005, the National Association of 
Manufacturers (NAM) took this sort of coor-
dination a step further. NAM leader John 
Engler, previously the governor of Michigan, 
launched the American Justice Partnership. 
Other national players also began financing 
state Supreme Court races. The American 
Tort Reform Association and the Center for 
Individual Freedom have historic links to big 

tobacco, while the Law Enforcement Alliance 
of America has received funding from the 
National Rifle Association—although the fund-
ing of that group’s state court campaigns remains 
unclear. 

Many of the groups have worked to conceal 
the original sources of their money, sometimes 
in protracted litigation, and documentation of 
financial backers is partial at best.

The Left: Organizing at 
the State Level 

At the national level, competing groups such as 
plaintiffs’ lawyers, unions and the Democratic 
Party have failed to match their conservative and 
business-group opponents. 

In 2007, a new national PAC, the Democratic 
Judicial Campaign Committee, was founded, 
but in its first two years, it failed to identify a 
national funding stream that would enable it to 
fight back against national groups on the right. 
The American Association of Justice, formerly 
the American Trial Lawyers Association, has 
primarily focused on federal elections. 

Former AIG CEO 
Maurice Greenberg

Former Georgia 
governor Roy Barnes 
was on the board 
of the Democratic 
Judicial Campaign 
Committee.



Nonetheless, in 2007–08, the state-based groups 
were much more successful in holding their own 
financially, even when they ultimately lost elec-
tions. In Michigan, the state Democrats spent 
an estimated $1.16 million on a series of TV ads 
lambasting then-Chief Justice Cliff Taylor, who 
was ousted by Democrat Diane Hathaway. In 
Wisconsin, the Greater Wisconsin Committee, 
a PAC whose leadership includes Kirk Brown, a 
former aide to Democratic Governor Jim Doyle, 
spent just under $1.2 million on TV air time. 
The committee nearly matched the TV spending 
of Wisconsin Manufacturers & Commerce, 
although the Democratic incumbent, Louis 
Butler, eventually lost. 

In Mississippi, where the conviction of class-
action lawyer Richard Scruggs plunged the 
plaintiffs’ bar into scandal, trial lawyers took a 
novel approach in 2008 to keep a low profile.  
The state trial lawyers group, the Mississippi 
Association for Justice, passed the hat after 
the election.6 Thus, newly elected Justice Jim 
Kitchens was able to retire $300,000 in debt he 
had incurred during his underdog campaign 
against incumbent Jim Smith—with help from 
the very lawyers and other interests who would 
appear before him in court.

And Alabama and Texas provided vivid examples 
of how plaintiffs’ lawyers can spend millions on 
preferred candidates without identifying them-
selves, by the simple expedient of using political 
action committees to route money to state party 
organizations. (See “Focus on Alabama: Shell 
Game on the Left,” Pages 46–47.)

The National 
Networks
American Justice 
Partnership

The national network on the right that has 
emerged around tort issues can be glimpsed 
in a group formed in 2005 by the National 
Association of Manufacturers: the American 
Justice Partnership. AJP was founded shortly 
after former Michigan Gov. John Engler took 
the helm at NAM, and its membership list con-
tains many of the biggest state-level and national 
funders in judicial politics today. 

Although AJP generally has worked through 
conduits, in 2006 it gave $300,000 to Oregon 
Supreme Court candidate Jack Roberts. It was 
also the primary financial backer of an interest-
group campaign to unseat Georgia Supreme 
Court Chief Justice Carol Hunstein, writing $1.3 
million in checks to the Safety and Prosperity 
Coalition. AJP also contributed $345,000 to 
Americans Tired of Lawsuit Abuse, at a time 
when that group was running a 2006 indepen-
dent campaign backing John Groen and Stephen 
Johnson for Washington state Supreme Court. 
And in 2008 it donated $125,000 to the Business 
& Industry Political Action Committee’s cam-
paign arm, for ads supporting then-Mississippi 
Chief Justice Jim Smith.7  

AJP President Dan Pero has declared that AJP 
“receives no funds from NAM.” But there is lit-
tle doubt whose efforts it seeks to support. Every 
documented check from the American Justice 
Partnership to candidates and independent cam-
paigns lists its address as 1331 Pennsylvania 
Avenue NW, in Washington, D.C.—the same 
address as the national headquarters of the 
National Association of Manufacturers.8 

“With businesses and interest groups 
pouring more and more money into state 
judicial elections. . . the public can’t 
be faulted for concluding that donors 
are getting what they pay for, namely 
favorable treatment from judges who are 
supposed to be impartial.”

—Tony Mauro, USA Today opinion column

42 Who Played? Who Won?
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U.S. Chamber of 
Commerce Network

While the U.S. Chamber of Commerce has 
never issued a detailed listing of which races it 
played a financial role in, its involvement has 
been documented in campaigns in Alabama, 
Illinois, Michigan, Ohio, Mississippi and West 
Virginia. A 2003 Forbes article credited the 
Chamber with backing the winning candidate 
in 21 of 24 contested races in 2000 and 2002.

In 2008, the U.S. and Ohio Chambers account-
ed for $624,260 of the $943,000 raised by 
the Partnership for Ohio’s Future,9 while 
state chambers spent heavily in Michigan and 
West Virginia. Mississippians for Economic 
Progress, a group that the Chamber has routed 
money through in the past, operated an indepen-
dent campaign that spent an estimated $67,797 
in TV ads in 2008, favoring then-Chief Justice 
Jim Smith. The American Taxpayers Alliance, 
which has financed independent campaigns in 
Alabama and Illinois, reported receiving $2.6 
million in 2002 from the U.S. Chamber,10 mak-
ing the Chamber its biggest financial contribu-
tor that year. ATA spent heavily on ads backing 
now-Justice Rita Garman. 

The Chamber lists Wisconsin Manufacturers 
& Commerce and the Business Council of 
Alabama as its official state allies. WMC was 
the nation’s top super spender group in 2007–08 
state Supreme Court races, while BCA, as the 
second highest contributor in Alabama during 
the 2000–2009 period, helped make that state’s 
Supreme Court elections the costliest in the 
nation. 

The Chamber also established the Institute for 
Legal Reform, whose annual survey ranking 
states’ “litigation climate” is widely cited, and 
established three newspapers—in Texas, Illinois 
and West Virginia—that report heavily on tort-
related issues. ILR has served as a funnel for get-
ting Chamber money into state Supreme Court 
independent campaigns. 

John Engler, presi-
dent of the National 
Association of 
Manufacturers

The Long Reach of the 
American Justice Partnership
Founded by the National Association of 
Manufacturers in 2005, the American 
Justice Partnership lists 20 national part-
ners and 42 state-level partners based in 
21 states. It is formally partnered with at 
least 12 groups that have spent money 
on state Supreme Court elections, and 
financially supported campaign efforts by 
three other groups. In addition to being 
one of the nation’s top super spenders 
for 2000–09 state Supreme Court elec-
tions, the AJP is formally allied with two 
members of the top 10 spenders for the 
2000–09 decade. Two other partners, 
Wisconsin Manufacturers & Commerce and 
the Center for Individual Freedom, were 
top 10 spenders nationally in 2007–08 
elections. 

State Partners 
Business Council of Alabama

Illinois Chamber of Commerce 

Illinois Civil Justice League

Michigan Chamber of Commerce 

Mississippians for Economic Progress

Ohio Chamber of Commerce

Stop Lawsuit Abuse of Alabama

Texas Civil Justice League

West Virginia Chamber of Commerce 

Wisconsin Manufacturers & Commerce

National Partners
American Tort Reform Association

Center for Individual Freedom

Campaigns Subsidized by AJP
Americans Tired of Lawsuit Abuse,  
Washington 2006

Safety and Prosperity Coalition,  
Georgia 2006

Business & Industry Political Education 
Committee, Mississippi 2008

More information
@justiceatstake.org



American Tort Reform 
Association

The American Tort Reform Association was 
founded in the 1980s to coordinate national 
and state-level tort liability reform campaigns. 
Receiving a mix of funding from Fortune 500 
companies and big tobacco (according to Philip   
Morris documents unearthed during tobacco 
industry litigation, major tobacco companies 
accounted for more than half of ATRA’s budget 
in 1995), the group has invested money in several 
major state Supreme Court elections. 

In 2004, ATRA invested $765,000 into two 
races, in Illinois and Mississippi. In 2006, it 
contributed $503,000 to Americans Tired of 
Lawsuit Abuse, a Virginia group that in turn 
underwrote an independent campaign backing 
two business-backed candidates for Washington 
Supreme Court.11

The Secret Money Players:  
Center for Individual 
Freedom and the Law 
Enforcement Alliance  
of America

Two repeat players in state Supreme Court elec-
tions have worked zealously to keep their money 
cloaked in mystery: the Center for Individual 
Freedom (CFIF) and the Law Enforcement 
Alliance of America. CFIF spent an estimated 
$858,611 in Pennsylvania in 2007, on an inde-
pendent campaign supporting Maureen Lally-
Green’s unsuccessful state Supreme Court cam-
paign. In 2008, the Center bought an estimated 
$965,000 in air time in Alabama, supporting the 
successful campaign of Republican Greg Shaw. 

CFIF has guarded the identities of its donors, 
suing two states, Pennsylvania and West Virginia, 
to challenge their election disclosure laws. But its 

roots appear likely to be grounded in big tobacco. 
The group emerged in 1998, just as Philip Morris 
was publicly cutting off millions in funding 
for a mouthpiece organization, the National 
Smokers Alliance. W. Thomas Humber, head 
of the Alliance, was listed on the CFIF site as 
the latter group’s founder, and two other senior 
officers at the Smokers Alliance also took charge 
of CFIF. The Center for Individual Freedom 
didn’t even bother to switch buildings, operat-
ing for years at the same Alexandria, Virginia, 
address as the Smokers Alliance. According to 
documents, in 1999 Humber actively sought 
tobacco industry financial backing on behalf of 
the fledgling CFIF.12 

The Law Enforcement Alliance of America 
bought air time in Mississippi in 2002 and 
2008, as well as Pennsylvania in 2001. One of 
its 2008 Mississippi ads, accusing then-Justice 
Oliver Diaz, Jr. of “voting for” killers and rap-
ists in various cases, was pulled from the air by 
some stations after a state-run campaign conduct 
committee cried foul.13

Like many of the out-of-state groups running 
independent TV ads in state Supreme Court 
elections, LEAA is based in the Virginia suburbs 
of Washington, D.C. According to a Public 
Citizen project, called “Stealth PACs,”14 the 
group received significant funding from the 
National Rifle Association, but it is not clear 
whether the NRA has directly invested in state 
Supreme Court races.

Democratic Judicial 
Campaign Committee

The Democratic Judicial Campaign 
Committee was formed in 2007, but by the 
end of the 2008 election campaign had still not 
become a major financial player. Despite some 
support from unions, and from Fred Baron, a 
Texas plaintiffs’ lawyer, the group raised only 
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“The promise of America is broken if the public thinks that judges are 
captured by special interests, controlled by the wealthy and powerful.”

—“Justice in Jeopardy,” 2003 American Bar Association report 
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about $155,000 through the 2008 elections, and 
disbursed only about $21,000 in direct aid to 
campaigns in Wisconsin and Michigan.

The group’s goal is explicitly partisan, saying it 
is “the only organization whose primary mission 
is to elect Democratic judges to state courts.” 
The group’s board of advisers includes former 
Georgia Gov. Roy Barnes; former Wisconsin 
Attorney General Peg Lautenschlager; former 
Washington Insurance Commissioner Deborah 
Senn, who lost a 2004 bid for attorney general 
after the U.S. Chamber spent heavily on her 
opponent; Democratic pollster Celinda Lake; 
and Martin Frost, former Texas congressman.15

State-Level 
Coalitions
Texas Titans:  
Bob Perry and Fred Baron

During the past decade, Texas was home to two 
super spenders who have been leading players in 
state Supreme Court elections—and who have 
extended their influence beyond state lines, 
primarily for non-judicial politics. 

Home builder Bob Perry has been a leading 
funder of two Texas PACs that ranked second 
and seventh in contributions to Texas Supreme 
Court candidates over the 2000–2009 peri-
od: Texans for Lawsuit Reform and HillCo 
Partners, which accounted for a combined 
$429,045 in candidate contributions. One or 
both Perry-funded PACs were Top 5 donors to 
five of the six Texas justices elected in 2006 
and 2008.16 (Until the Supreme Court’s 2010 

Citizens United ruling, Texas imposed strict  
limits on corporate and PAC spending, and most 
members of the all-Republican   state Supreme 
Court were backed prominently by corporate law 
firms—including Haynes & Boone, Fulbright 
& Jaworski, and Vinson & Elkins, former 
corporate counsel to Enron.)  

Perry is best known for his role in financing the 
Swift Boat Veterans campaign against John 
Kerry in the 2004 presidential campaign. The 
Federalist Society hired the public relations firm 
behind that campaign, CRC Communications, 
to work on judicial selection issues, including 
campaigns against merit selection in Missouri 
and Tennessee.17

On the other side, Texas Democrats chan-
neled their big-money backing through state 
party PACs. In 2008, three poorly funded state 
Supreme Court candidates were bailed out by 
a $905,000 independent TV campaign by the 
Texas Democratic Party, helping all three to 
lose by respectably close margins. Two groups 
with competing agendas, Texans for Lawsuit 
Reform and the public-interest Texans for 
Public Justice, both identified the same source: 
plaintiffs’ lawyers, and specifically, Fred Baron, 
a Dallas lawyer who was an asbestos litigation 
pioneer. Baron gave more than $5 million to the 
Texas Democratic Trust, which in turn gave $2 
million to the state Democratic Party in 2008. 
The two PACs were the two biggest spenders 
in Texas politics in 2008.18 Baron, who died in 
2008, was also credited with spearheading a 
partisan challenge in which Democratic judges 
swept most Republicans from the local bench in 
Dallas, in 2006, and Houston in 2008.

Like Perry, Baron also was formidable on the 
national stage, heading finance operations for 
the 2004 John Kerry-John Edwards presidential 
campaign and running Edwards’ 2008 presiden-

The late Fred Baron, 
a Texas plaintiffs’ 
lawyer and contribu-
tor to the Democratic 
Judicial Campaign 
Committee

“Not only does the law allow independent groups 
to operate like Swiss banks, it allows them to 
effectively to take the ‘r’ out of free speech.”
— Mike McCabe, Wisconsin Democracy Campaign

Bob Perry,  
real estate magnate 
and financier of Swift 
Boat Veterans for 
Truth
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Focus on Alabama:  
Shell Game on the Left
Did some state Democratic parties serve as conduits for plaintiffs’ lawyer money in 2007–08, allow-
ing lawyers with court interests to funnel millions of dollars anonymously to state Supreme Court can-
didates? An examination of the 2008 elections in Texas (See “Texas Titans,” page 45) and Alabama 
suggests that the answer is yes.

Without contributing a single dollar directly to Democrat Deborah Bell Paseur, the Montgomery law 
firm of Beasley, Allen, Crow, Methvin, Portis & Miles funneled $606,000 to her treasury. Beasley Allen 
used an arcane maze of 30 political action committees, which eventually routed the money to the 
State Democratic Executive Committee. Other lawyers also contributed to the Democratic party, 
directly or through other PACs, accounting for virtually all of the $1.6 million that the state party 
donated to Paseur. That money represented 61 percent of the $2.7 million raised by Paseur, who lost 
narrowly to Republican Greg Shaw.19

Beasley Allen used this route more than any other backer, successfully obscuring the firm’s financial 
support for Paseur. A total of 52 checks, averaging $11,653, were written by six senior Beasley Allen 
partners: Jere Locke Beasley, Greg Allen, Thomas J. Methvin, J. Cole Portis, W. Daniel Miles III, and 
Andy D. Birchfield, Jr. The 30 PACs, mostly controlled by lobbyists John Teague or John D. Crawford,  
then wrote checks to one another, so that by the time final transfers arrived at the Democratic com-
mittee, it was difficult, though not impossible, to trace the original source of the money.

Beasley Allen is a plaintiffs’ law firm, which has handled significant cases before the Alabama 
Supreme Court. According to its web site, the firm has won multi-billion-dollar lawsuits, including a 
$3.6 billion judgment against Exxon Corp. that was largely reversed by the state high court.

While Paseur was covertly receiving more than $600,000 from one law firm, she publicly accused her 
Republican opponent of ethical conflicts, saying he was beholden to the energy industry. In campaign 
ads, Paseur boasted that she “can’t be bought.”

Without contributing a single dollar directly to Democrat 
Deborah Bell Paseur, the Montgomery law firm of Beasley, 
Allen, Crow, Methvin, Portis & Miles funneled $606,000 to 
her treasury.
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tial bid. Baron was one of the few major national 
donors to the Democratic Judicial Campaign 
Committee, whose goal was to offer national 
financial support to state Supreme Court candi-
dates. Baron gave $10,000 to the DJCC. 

Michigan/Wisconsin:  
What’s Behind the Curtain?

In two of the Midwest’s costliest states in 
2007–08, Michigan and Wisconsin, the real 
money was largely undisclosed. The Wisconsin 
Democracy Campaign estimated that indepen-
dent campaigns accounted for 90 percent of TV 
ad costs in the 2008 Michael Gableman-Louis 
Butler race, and 80 percent of all spending in the 
election campaign. 

In Michigan, three independent TV cam-
paigns—run by the Michigan Democratic 
Committee, the Michigan Republican Party 
and the Michigan Chamber of Commerce—
accounted for two-thirds of all TV spending. 
The estimated $2.4 million spent by the groups 

nearly equaled the $2.6 million raised by candi-
dates Cliff Taylor and Diane Hathaway.

Both states had one thing in common: campaign 
disclosure laws and court rulings that allowed 
independent groups to advertise with impunity 
while concealing their funding sources.

Although Wisconsin Manufacturers & 
Commerce is affiliated with both the U.S. 
Chamber of Commerce and the National 
Association of Manufacturers, while the 
Greater Wisconsin Committee clearly had 
Democratic leadership and the support of plain-
tiffs’ lawyers and unions, it was difficult to know 
their original money sources, or those for cam-
paigns run by the out-of-state Club for Growth 
and Coalition for America’s Families. 

In an opinion column, Mike McCabe, exec-
utive director of the Wisconsin Democracy 
Campaign, said all the groups had operated 
as a pass-through for secret money, making a 
shambles out of any public transparency: “Not 
only does [the law] allow them to operate like 
Swiss banks,” McCabe wrote, “it allows them to 
effectively take the ‘r’ out of free speech.”20

“A fundamental principle of our democracy is that 
judges must be perceived as beyond price. When 
litigants go to court, they want 
a judge who will decide the 
case based on the facts and 
the law.  They do not want 
the umpire calling balls and 
strikes before the game has 
begun.”

— Ann Walsh Bradley, Wisconsin Supreme 
Court justice 
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Georgia:  
Here Today,  
Gone Tomorrow

As recently as 2005, there was no Safety and 
Prosperity Coalition in Georgia, and by 2007, 
the group had all but evaporated, with records 
showing virtually no contributions or operating 
funds.

But during the Georgia Supreme Court election 
of 2006, the Safety and Prosperity Coalition was 
practically unrivaled in size or stature. Aided by 
national groups, it swiftly raised $1.8 million, 
unleashing a harsh television assault against 
Chief Justice Carol Hunstein.

The Coalition was formed in January 2006 
by Eric Dial, development director for an 
American Justice Partnership ally, the 
Southeastern Legal Foundation. It raised 
$300,000 in contributions from corporations 
including DaimlerChrysler, Coca-Cola Bottlers, 
the American Insurance Association, and the 
Georgia Hospital Association. 

The Michigan-based American Justice 
Partnership then cut checks totaling $1.3 mil-

lion, reporting its address as the National 
Association of Manufacturers’ D.C. headquar-
ters. The AJP money constituted the heart of the 
Safety and Prosperity Coalition’s $1.7 million 
funding. In spite of the significant spending 
against her, Hunstein defeated challenger Mike 
Wiggins.21

Georgia Supreme 
Court Chief Justice 
Carol Hunstein 
withstood a severe 
2006 challenge that 
was funded heavily by 
the American Justice 
Partnership.

“There is no system for selecting 
judges that will guarantee a 
judge’s character. . . .  
But we can reduce the 
perception that money and 
politics matter more than merit 
and performance.”

—The late Thomas Moyer, Ohio Chief Justice
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The Left
Plaintiffs’ lawyers and unions formed one key side in 
the battle for America’s courts that reached full force 
in 2000-2009. Their primary goals were to elect judges 
sympathetic to them on tort-reform and product liability 
issues.

Unlike their conservative counterparts, these groups 
generally organized and raised funds at the state level. 
One national group, the Democratic Judicial Campaign 
Committee based in Washington, D.C., failed to play a 
major financial role. Especially in Alabama, Illinois and 
Texas, lawyers contributed cash through the Democratic 
Party to mask their support of candidates.

While the lawyers and unions spent millions on swing 
elections, they lost ground in several key states early in 
the decade, notably including Alabama, Illinois, Michigan, 
Mississippi, Ohio, West Virginia and Wisconsin, after 
previously losing control of courts in Texas and Louisiana. 
Plaintiffs’ lawyers regained the upper hand in Michigan in 
2008, in a year that signaled a possible broader come-
back.

Key Players

Philadelphia Trial Lawyers Association

Greater Wisconsin Committee

Michigan Democratic Party

Alabama Democrats/plaintiffs’ lawyers

Illinois Democrats/plaintiffs’ lawyers

Texas Democrats/plaintiffs’ lawyers

Democratic Judicial Campaign Committee

The late Fred Baron

The Battle for  
America’s Courts
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The Right
Business groups and other conservative organizations 
organized nationally as the decade started, hoping to 
reverse what they perceived as excess influence on 
elected courts by the plaintiff bar.

At least eight national groups, many based in or near 
Washington, D.C., have spent directly or indirectly on 
state Supreme Court elections. While the U.S. Chamber 
of Commerce worked largely through its state chapters, 
the National Association of Manufacturers created a 
Michigan-based spinoff, the American Justice Partnership, 
to coordinate campaign efforts. Two national spend-
ers, the Center for Individual Freedom and the Law 
Enforcement Alliance of America, have historic ties to 
big tobacco and the gun lobby, respectively, but their 
financial backing for specific court election campaigns 
remains unknown.

The national strategy proved highly effective, winning 
control of numerous state courts before suffering a par-
tial reversal in 2008, when three business-backed chief 
justices were voted out of office. 

Key Players

U.S. Chamber of Commerce/State Chapters

American Justice Partnership/National Association of 
Manufacturers

Center for Individual Freedom

Law Enforcement Alliance of America

American Tort Reform Association

American Taxpayers Alliance

Club for Growth

Pennsylvania State Republicans

Business Council of Alabama

The Battle for  
America’s Courts



“Acknowledging that judicial elections are here to 
stay does not mean we have to accept spectacularly 
dysfunctional electoral systems like the one on display 
in West Virginia. If a state plans to embrace judicial 
elections, it should shield judges from having to collect 
campaign donations from the very groups that appear 
before them.”

— Amanda Frost, American University law professor 

“Now as never before, reinvigorating 
recusal is truly necessary to preserve the 
court system that Chief Justice Rehnquist 
called the ‘crown jewel’ of our American 
experiment.”

— Thomas R. Phillips, Retired Chief Justice, 
Supreme Court of Texas, in “Fair Courts: Setting 
Recusal Standards” (Brennan Center)

“The temptations of corporate cash mean that in those states where 
judicial elections still prevail there hangs a crooked sign on every 
courthouse reading, ‘Justice for Sale.’” 

—Bill Moyers, journalist
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“I’ve been around West Virginia long enough to 
know that politicians don’t stay bought.”

—Don Blankenship, New York Times interview

Quotes from the Decade



“I am extremely proud of what Caperton v. Massey has accomplished 
in just a short period of time. The decision by the Court is leading to 
sweeping changes across the country in judicial elections and rules 
for recusal that will protect citizens from big money campaign donors.  
Over time, these reforms will lead to 
fairer courts and help restore faith in 
our judicial system. For the families of 
Harman Mining, however, the pursuit of 
justice remains an ongoing battle.”

— Hugh Caperton, litigant in  
Caperton v. Massey

Michigan’s new recusal rule “permits a justice’s 
recusal where that justice is unable to render 
an unbiased decision and unable or unwilling to 
acknowledge that fact. The justice system and 
this Court can only be stronger for it.”

—Michigan Chief Justice Marilyn Kelly 

“We had a 10-year plan to take all this down. . .  
And if we do it right, I think we can pretty well dismantle the entire 
regulatory regime that is called campaign finance law.”

— Lawyer James Bopp, after Citizens United ruling

“It’s a rotten system, Wes.”

“How do you fix it?”

“Either take away the private money and finance the 
races with public funds or switch to appointments.” 

— John Grisham, The Appeal
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CHAPTER 4

Litigation:  
The Battle Inside  
the Courtroom
Some of the most significant developments 
affecting state judicial elections have occurred 
in federal court, where increasingly thorny ques-
tions of judicial independence and conduct on 
the campaign trail have gone for resolution. The 
past decade has seen important U.S. Supreme 
Court cases involving how judges can cam-
paign, when campaign spending should trigger 
a judge’s recusal, and whether corporations and 
unions can pour their treasuries directly into 
election campaigns. Much of this litigation 
has been generated by interest groups as a new 
front in their efforts to strengthen or erode 
rules designed to insulate court decisions from 
special-interest campaign pressure. 

Caperton v. Massey:  
When Judges  
Must Step Aside

Caperton v. Massey, decided in June 2009, pro-
vided a national lesson in what can go wrong 

when big money supporters and pending 
l it igat ion 

coincide in the courtroom. Caperton has moved 
recusal—when a judge steps aside from a case to 
prevent ethical conflict—to the national stage. 
And it has created incentives for every state to 
make sure that their recusal procedures have not 
been rendered ineffective by the new politics of 
judicial elections.

The case involved the campaign of Brent D. 
Benjamin, a lawyer who in 2004 ran for a seat 
on the West Virginia Supreme Court of Appeals 
against incumbent Warren McGraw. The cam-
paign became notorious nationwide for its bitter 
tone, no-holds-barred attacks, and extraordi-
narily high spending. Especially noteworthy 
were the circumstances surrounding Benjamin’s 
principal financial supporter, Don Blankenship. 
At the time, Blankenship, CEO of Massey Coal 
Co., was embroiled in a lawsuit with Harman 
Mining Corp., and Massey stood to lose $50 mil-
lion in damages after a jury found Massey liable 
for fraudulent misrepresentation and tortious 
interference with existing contractual relations. 
As post-verdict motions were under consider-
ation, it became clear that the case was bound 

for the state Supreme Court of Appeals 

West Virginia Justice 
Brent D. Benjamin 
was at the heart 
of the landmark 
Caperton v. Massey 
case.

Figure 30.

* Chapter 4 notes 
are on page 66.
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—just as the Benjamin-McGraw campaign was 
heating up. 

Blankenship went on to spend $3 million of 
his personal funds to support Benjamin’s cam-
paign, both by promoting Benjamin and attack-
ing his opponent. That included $2.5 million 
Blankenship contributed to a 527 group called 
And For the Sake of the Kids, whose purported 
mission was to defeat Warren McGraw, and 
$500,000 Blankenship spent independently. The 
$3 million spent by Blankenship was three times 
the amount spent by Benjamin’s own campaign. 
Benjamin went on to defeat McGraw by a mar-

gin of 53-47 percent. More than 60 percent of 
Benjamin’s total campaign support came from 
Blankenship’s pockets.

When the case came before the West Virginia 
Supreme Court of Appeals almost two years 
later, Justice Benjamin refused to recuse himself. 
He cast the deciding vote in a 3-2 decision in 
favor of Blankenship’s company, reversing the 
damages awarded to Harman Mining. Articles 
and op-eds across the country likened the sce-
nario to a plot out of a John Grisham novel, 
and indeed, Grisham cited West Virginia as 
an inspiration for his Mississippi-based novel 
“The Appeal.” What’s more, West Virginians 
were skeptical that Justice Benjamin—in spite 
of his protestations to the contrary—could 
appear unbiased in hearing the case. According 
to a 2008 survey, over 67% of West Virginians 
doubted that Justice Benjamin would be fair and 
impartial in considering the case before him, 
even if he claimed otherwise.1

Hugh Caperton, owner of Harman Mining, 
appealed to the U.S. Supreme Court, where he 
was represented by Theodore B. Olson, former 
Solicitor General of the United States under 
George W. Bush. “The improper appearance 
created by money in judicial elections is one of 
the most important issues facing our judicial 

Who Decides What Is Fair and Impartial?
In a March 3, 2009, hearing, lawyers for Caperton and Massey offered U.S. Supreme Court justices two starkly different 
standards for deciding whether a judge might have to avoid a case involving a major campaign supporter.

“If you were in Justice Benjamin’s situation, do you really think you 
would be incapable of rendering an impartial decision in a case 
involving Massey? Because if the answer to that is no. . . then there’s no 
justification for saying that Justice Benjamin would.”

—Andrew Frey, representing Massey Coal Co.

A photo of West 
Virginia Chief Justice 
Elliott “Spike” 
Maynard (left), on 
vacation in the Riviera 
with coal executive 
Don Blankenship, con-
tributed to Maynard’s 
2008 election defeat.

“Would a detached observer conclude that a fair and impartial hearing would be possible?  
So instead of the question that Mr. Frey was asking. . . I would like to ask you to ask this 
question: If this was going to be the judge in your case, would 
you think it would be fair, and would it be a fair tribunal, if the 
judge in your case was selected with a $3 million subsidy by 
your opponent?”

—Theodore B. Olson, representing Hugh Caperton
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An Earlier Case of Election Bias?
Several years before the U.S. Supreme Court’s landmark ruling in Caperton v. Massey, the high court 
declined to hear a case that raised similar issues of potential bias by an elected judge. 

Avery v. State Farm Mutual Automobile 
Ins. Co. involved the most expensive 
state judicial campaign in United 
States history, a 2004 contest in 
which Illinois Appellate Judge Gordon 
Maag and then-circuit Judge Lloyd 
Karmeier raised a total of $9.3 mil-
lion. Karmeier, who received over 
$350,000 in direct contributions from 
employees, lawyers and others linked 
to State Farm Insurance, and over $1 million more from groups of which State Farm was a member 
or to which it contributed, won the election. 

Justice Karmeier then refused  to recuse himself from Avery, which, as the timeline illustrates, was 
pending before the Illinois Supreme Court during the entire campaign. The stakes in Avery were 
hardly trivial. Justice Karmeier cast the decisive vote to reverse a verdict on breach of claims valued 
at over $450 million against State Farm.

2003 2006

Avery case not decided and left pending 
before Supreme Court during entire 
2004 Campaign.

May, 2003 
Oral Argument 
in Avery heard in 
the  Illinois 
Supreme Court

2004 Illinois Supreme 
Court Campaign.

Big Money Flows In

November, 2004
Karmeier wins: Karmeier calls 
funding “obscene,” yet declines to 
recuse from Avery

August. 2005
Karmeier casts deciding vote in 
Avery, overturning $450 Million+ 
judgment against State Farm.

March, 2006
U.S. Supreme 
Court denies 
cert in Avery

Over $4 Million in total 
contributions to Karmeier. 

Chronology Of Avery v. State Farm Controversy

“It cost just over $9 million for that race.  
As you might have guessed, the winner of  
that race got his biggest contributions from a company that 
had an appeal pending before the Illinois Supreme Court. 
You like that?”

— Sandra Day O’Connor , U.S. Supreme Court Justice

“The juxtaposition of gigantic campaign contributions and favorable judgments 
for contributors creates a haze of suspicion over the highest court in Illinois. . . . 
Although Mr. Karmeier is an intelligent and no doubt honest man, the manner of his 
election will cast doubt over every vote he casts in a business case.”

—St. Louis Post-Dispatch editorial

Figure 31.



58 Litigation: The Battle Inside the Courtroom

The Caperton Coalition:  
Diverse Groups Rally to Defend Impartial Justice
A striking aspect of the Caperton v. Massey recusal case was the exceptionally broad range of groups—including businesses, 
retired justices, and civic and legal organizations—urging that a West Virginia justice not hear a case involving his biggest 
campaign benefactor. 

After the ruling, a New York Times editorial noted, “The only truly alarming thing about Monday’s decision was that it was not 
unanimous. The case drew an unusual array of friend-of-court briefs from across the political spectrum, and such an extreme 
case about an ethical matter that should transcend ideology should have united all nine justices.”

Among the notable briefs: 

“ Essential to public confidence in the judiciary is the assurance that justice is 
not for sale and that legal disputes will be resolved by fair and impartial judicial 

officers. [Justice Benjamin’s refusal to recuse] created an 
appearance of bias that would diminish the integrity of the 
judicial process in the eyes of any reasonable person.”
— The Committee for Economic Development, Intel Corp., Lockheed Martin Corp., 

Pepsico, Wal-Mart Stores, and Transparency International USA

“ The integrity of the judicial process requires that judges avoid 
both actual bias and the reasonable appearance of bias. … Few 
actions jeopardize public trust in the judicial process more than 
a judge’s failure to recuse in a case brought by or against a 
substantial contributor.”

—American Bar Association

“ All amici view with alarm the increasing expense of mounting a serious campaign for 
election to a state supreme court, and with even greater alarm the increasing level 
of independent expenditures in these elections. . . . Substantial financial support of 
a judicial candidate—whether contributions to the judge’s campaign committee or 
independent expenditures—can influence a judge’s future decisions, both consciously 
and unconsciously.”

— 27 former state Supreme Court Chief Justices and Justices
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“ The escalation of judicial campaign spending traps 
business leaders into a classic ‘prisoner’s dilemma.’  
. . . A corporation must consider the likelihood that its 
opponent in high-stakes litigation may actively support 
one or more of the judges that will hear its case. 
Mandatory recusal is necessary to stanch this campaign spending arms race and 
maintain the integrity of the judicial system.”

— The Center for Political Accountability and Zicklin Center for Business Ethics Research at the Wharton School

“The $3 million in expenditures; the fact that those expenditures 
represented more than all other financial support for Justice 
Benjamin combined; the sole interested source of those funds; 
the timing of the expenditures; and the other facts of this case 
are so egregious—by today’s standards at least—that they offer 
the Court the ideal opportunity to reinforce one of the most fundamental rights in 
any system based on the rule of law: the right to a fair hearing before an impartial 
arbiter.”
—Brennan Center for Justice, Campaign Legal Center, Reform Institute

“Judicial elections have created a crisis of confidence. 
National surveys from 2001 and 2004 found that over 70% of 
Americans believe that campaign contributions have at least 
some influence on judges’ decisions in the courtroom.”
—Justice at Stake Campaign (in a brief including 27 civic reform groups)2

Other briefs urging recusal were submitted by: the American Association for Justice; the American Academy of Appellate 
Lawyers; the National Association of Criminal Defense Lawyers.

Conference of Chief Justices: An Influential Brief

One of the most significant briefs was submitted by the Conference of Chief Justices. While not formally taking sides in the case, 

the body of chief justices in every state and U.S. territory made clear its concerns about runaway spending in state court elec-

tions. The Conference, whose brief was mentioned 10 times during Supreme Court arguments, said:

“ Under certain circumstances, the Constitution may require the 

disqualification of a judge. . .  because of extraordinarily out-of-line 

campaign support.”

The state chief justices added:

“Some may claim that allowing any due process challenge to an elective 

judge because of campaign support might open the floodgates for 

thousands of constitutional disqualification challenges. . . Such a fear, the 

Conference submits, is unfounded.”
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system today,” said Olson. “A line needs to 
be drawn somewhere to prevent a judge from 
hearing cases involving a person who has made 
massive campaign contributions to benefit the 
judge.”3 

As the Brennan Center for Justice wrote in its 
amicus brief to the Supreme Court: “The $3 mil-
lion in expenditures; the fact that those expen-
ditures represented more than all other financial 
support for Justice Benjamin combined; the sole 
interested source of those funds; the timing of 
the expenditures; and the other facts of this case 
are so egregious—by today’s standards at least—
that they offer the Court the ideal opportunity 
to reinforce one of the most fundamental rights 
in any system based on the rule of law: the right 
to a fair hearing before an impartial arbiter.”4

A broad coalition of strange bedfellows agreed 
(see: “The Caperton Coalition,” Pages 58 and 59). 
Most notably, the Conference of Chief Justices, 
which includes the chief justice of every state 
and U.S. territory, filed its own amicus brief. 
Consistent with the Conference’s policy, the 
brief did not formally support either party, but 
its contents made clear that on the fundamental 
question of law, the Conference supported the 
legal arguments advanced by Caperton: “under 
certain circumstances, the Constitution may 
require the disqualification of a judge in a 
particular matter because of extraordinarily out-
of-line campaign support from a source that has 
a substantial stake in the proceedings.”5

On June 8, 2009, the U.S. Supreme Court issued 
its ruling. In a 5-4 opinion written by Justice 
Kennedy, the court concluded that, given the 
“serious risk of actual bias,” the Constitution’s 

Due Process Clause required the recusal of 
Justice Benjamin, calling the facts of the case 
“extreme by any measure.” The Court reached 
its conclusion that Blankenship had a “signifi-
cant and disproportionate influence” in Justice 
Benjamin’s placement on the court, based upon 
the total amount of money Blankenship spent 
on the election, its size compared to the total 
amount spent on the election, and the effect 
such expenditures seemed to have on the elec-
tion’s outcome.6

The timing of the expenditures was also a cru-
cial factor in the decision. According to Justice 
Kennedy, “[I]t was reasonably foreseeable, when 
the campaign contributions were made, that 
the pending case would be before the newly 
elected justice.”7 There was no claim of quid pro 
quo collusion between Blankenship and Justice 
Benjamin, but the contributions nonetheless 
constituted a “serious, objective risk of actual 
bias” that required recusal, both because of their 
timing and relative size.

Although four justices dissented, no one on the 
Court disputed that states can enact disquali-
fication standards even more rigorous than the 
Constitution’s due process requirements. “States 
are, of course, free to adopt broader recusal rules 
than the Constitution requires,” Chief Justice 
John G. Roberts Jr. wrote, “and every State has.” 
Indeed, former Texas Chief Justice Thomas  
Phillips argues that the most important issue in 
the case was the Court’s first-ever acknowledg-
ment that even lawful contributions made to 
the campaign of a judge could warrant his or 
her recusal, if such support was “so substantial 
and overwhelming” as to raise due process 
concerns.8

“ Just as no man is allowed to be a judge in his own 
cause, similar fears of bias can arise when—without 
the other parties’ consent—a man chooses the judge 
in his own cause.”

—Caperton v. Massey opinion, authored by Justice Anthony M. Kennedy
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A variety of post–Caperton reforms are available, 
including empaneling neutral judges to hear 
recusal motions against a particular judge, creat-
ing per se rules for disqualification, and enhanc-
ing disclosure requirements for judges as well as 
litigants. Americans agree that reform is needed: 
A 2009 Justice at Stake poll showed that more 
than 80 percent of all voters support the idea of a 
different judge deciding on recusal requests, and 
agree that judges should not hear cases involving 
major campaign backers.9

In November 2009, Michigan’s Supreme Court 
became the nation’s first high court to adopt 
new recusal rules, after Caperton, that allow the 
entire court to review recusal motions, and dis-
qualify individual justices from cases that pose 
possible ethics violations.

Judicial Speech:  
How Far Can  
Candidates Go? 

Another decision that is reshaping the rules 
around judicial elections is the 2002 Supreme 
Court ruling in Republican Party of Minnesota v. 
White, holding that judicial candidates cannot 
be barred from announcing their positions on 
political issues. Since White, federal courts have 
divided on what other judicial campaign speech 
regulations conform with the First Amendment. 
ABA President Robert Hirshon predicted White 
would “open Pandora’s box.” 

White has fueled a boom in additional litiga-
tion seeking to loosen restrictions on judicial 
campaign speech, though federal courts remain 
split on how far candidates can go. For example, 

in Weaver v. Bonner (2002), the 11th Circuit 
struck down a prohibition on Georgia judi-
cial candidates personally soliciting campaign 
contributions, and a prohibition on false or 
misleading campaign speech. Despite the U.S. 
Supreme Court’s clear statement in White that 
it “neither assert[ed] nor impl[ied] that the First 
Amendment requires campaigns for judicial 
office to sound the same as those for legisla-
tive office,”10 the 11th Circuit asserted “that the 
Supreme Court’s decision in White suggests 
that the standard for [First Amendment review 
of] judicial elections should be the same as the 
standard for legislative and executive elections.”11  
Similarly a federal district court in Wisconsin 
overturned in Siefert v. Alexander (2009) a rule 
barring judges, candidates for judicial office 
and judges-elect from belonging to a political 
party.12

Other courts, however, have not agreed with 
post-White challenges to judicial canons, or have 
upheld canons that were revised or adopted to 
achieve a more finely tuned balance between free 
speech and due process rights. (A revised Model 
Code of Judicial Conduct adopted by the ABA 
House of Delegates in 2007 included numerous 
changes made in light of White, and 15 states had 
adopted these restrictions on speech by judges 
and judicial candidates as of July 2009.) 

 In Indiana, for example, a federal court at first 
enjoined enforcement of a disputed judicial rule 
restricting partisan activity. After the state’s 
Supreme Court adopted a new, narrower ver-
sion, the court vacated its injunction in the case, 
Bauer v. Shepard (2009). The same federal court 
rejected a legal attack on judicial conduct rules 
restricting partisan political activities, including 

“ We neither assert nor imply that the First 
Amendment requires campaigns for judicial 
office to sound the same as those for 
legislative office.”

— Republican Party of Minnesota v. White opinion,  
authored by Justice Antonin Scalia
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one that bars a judge or judicial candidate from 
holding office in a political organization or act-
ing as a leader in it. 

As formal rules fall, professional norms of 
conduct have become more important. In 2008, 
the Justice at Stake Campaign and the Midwest 
Democracy Network recommended a set of 
guidelines13 to help judicial candidates steer clear 
of special interest pressures and political agen-
das. It includes recommendations that judicial 
candidates: 

Use election campaigns as an opportu- ➜

nity to educate the public about how 
courts work, how they protect civil 
liberties, and where they fit in the 
Constitution’s system of checks and bal-
ances. 

Avoid expressing views—in public and  ➜

in interest group questionnaires—on 
issues they might rule on. Candidates 
should use their responses to explain 
why stating one’s views on controversial 
issues is both inappropriate and damag-
ing to public belief in impartial justice. 
Elected judges should be ready to recuse 
themselves from cases involving issues 
they do publicly discuss. 

Limit how much money they will take  ➜

from a single source or category of 
contributor—and never make promises 
“explicit or implied,” that from the 
bench, cases will be decided in a par-
ticular way.

Promote civil campaigns by disassociat- ➜

ing themselves from groups that make 
misleading statements about an oppo-
nent, and by working with campaign 
conduct committees to ensure clean 
campaigns.

Campaign Finance Returns 
to the High Court

Money may be endemic to politics, but special-
interest money poses a unique threat to courts, 
which unlike legislators and governors have a 
constitutional obligation to be impartial. Such 
spending creates the appearance of unequal 
influence, in a branch that represents, above 
all, the right to an equal, fair hearing before the 
law. 

That’s why lawmakers in North Carolina estab-
lished public financing for appellate court races 
in 2002, reducing pressure on judicial candidates 
to raise money from those appearing in court. In 
part to guard against the reality or appearance 
of partiality, disclosure laws are designed to shed 
light on who is spending on court elections. 
Indeed, it was a West Virginia law that revealed 
the role of Don Blankenship, the coal executive 
who spent $3 million to sway a Supreme Court 
election, because he had to document his mas-
sive independent expenditures.

But increasingly, such reforms are under assault, 
facing court challenges alleging that they violate 
First Amendment free-speech rights. Many of 
these cases don’t single out judicial elections. 
But as a whole, they seek a broad dismantling 
of campaign finance rules that could have a 
profound effect on elected courts, by encour-
aging an unlimited boom in special interest 
campaigns to “buy justice.” (See “Balancing Two 
Constitutional Rights,” Page 64.) Days after the 
Citizens United ruling in January 2010, lawyer 
James Bopp, Jr. told the New York Times: “We 
had a 10-year plan to take all this down…And 
if we do it right, I think we can pretty well dis-

“At a time when concerns about the 
conduct of judicial elections have reached 
a fever pitch, the Court today unleashes the 
floodgates of corporate and union general 
treasury spending in these races.”

– Justice John Paul Stevens,  
from dissent in Citizens United v. Federal Election Commission
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mantle the entire regulatory regime that is called 
campaign finance law.”14

In the three decades since the U.S. Supreme 
Court upheld public financing and contribution 
limits for federal elections, much of the debate 
has focused on spending by independent cam-
paigns. In judicial elections, these independent 
expenditures frequently eclipse the candidates’ 
official campaigns. In 2008, four of the five most 
expensive ad campaigns were run by indepen-
dent groups, only one by a candidate. 

In Caperton v. Massey, which involved an inde-
pendent campaign, the Supreme Court found 
that large independent expenditures, not just 
donations to candidates, can in some cases 
threaten the proper functioning of elected state 
courts, by creating an unacceptable potential for 
bias favoring a campaign benefactor. 

The courts have provided significant victories 
for the public’s right to enact campaign finance 

laws. In Duke v. Leake, the Fourth U.S. Circuit 
Court of Appeals unanimously upheld North 
Carolina’s public financing law, including its 
rescue and trigger funds provisions and report-
ing requirements. And while some federal courts 
have struck down disclosure requirements for 
independent groups, even as the Supreme Court 
has repeatedly affirmed such laws, disclosure 
rules have been upheld and remain in effect in 
other states.

The most recent challenge, Citizens United v. 
Federal Election Commission, may be the biggest 
yet. In June 2009, the Supreme Court asked 
for an additional special hearing, to consider 
whether a federal ban on election spending by 
corporations violated the First Amendment. 
(The original federal corporate limits date to 
1907, and such laws had been upheld by the U.S. 
Supreme Court in 1990 and 2003.) 

Figure 32.

More information
@justiceatstake.org
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An amicus brief filed by Justice at Stake and 19 
other reform groups warned that ending the cor-
porate treasury ban could engulf elected courts 
with special interest money, if similar state laws 
also were struck down. “Special interest spend-
ing on judicial elections—by corporations, labor 
unions, and other groups—poses an unprec-
edented threat to public trust in the courts and 
to the rights of litigants,” said the brief, which 
added, “As other groups felt pressure to match 
this corporate treasury spending, these issues 
would only snowball.”15

Citing the 2009 Caperton ruling, the brief added: 
“This Court itself held last term … that some 
independent expenditures in judicial campaigns 
are so excessive that they in fact deny litigants 
due process under the law. If corporate treasury 
spending were unregulated in judicial elections, 
these concerns would only get worse.” 

In January 2010, the Supreme Court voted 5-4 
to declare corporate spending bans unconstitu-
tional. In his dissent, Justice John Paul Stevens 
cited the Justice at Stake amicus brief, warning 
that the ruling could have an especially heavy 
impact on state court elections. “At a time when 
concerns about the conduct of judicial elections 
have reached a fever pitch,” Stevens wrote, “the 
Court today unleashes the floodgates of cor-
porate and union general treasury spending in 
these races.”

Balancing Two 
Constitutional Rights:  
Free Speech  
and Fair Trials

The U.S. Supreme Court has ruled that prop-
erly crafted campaign laws serve compelling 
government interests and are consistent with the 
First Amendment. But opponents of campaign 
reform often file challenges invoking the First 
Amendment—broadly and sometimes improp-
erly—in order to cripple efforts to deal with the 
tide of money flooding our political system. 

Shortly after Watergate, the Court upheld cam-
paign contribution limits in Buckley v. Valeo, 
rejecting the argument that the First Amendment 
overrode the government’s compelling interest in 
preventing corruption. 

Financial disclosure laws have been held to 
serve another compelling interest: informing the 
public about who is seeking to win government 
influence through election spending.16 A 2007 
ruling, Wisconsin Right to Life v. Federal Election 
Commission, exempted non-election issue ads 
from campaign regulation, but it didn’t give 
advocacy groups a blank check to bypass finan-
cial disclosure laws. When supposed issue ads 
are “susceptible of no reasonable interpretation 
other than as an appeal to vote for or against a 
specific candidate,” they can be regulated like 
any other election ad, the Supreme Court ruled. 

Much of the First Amendment debate has not 
focused on whether campaign regulation is 
constitutional for candidates on the ballot—
overwhelmingly, such laws have been upheld—
but how campaign laws relate to special-interest 
groups running independent campaigns. That 
split was reflected in the controversial ruling in 
Citizens United v. Federal Election Commission. 
By a 5-4 vote, the court ruled that corporations 
can finance independent campaigns directly 
from their treasuries. But by 8-1, the court 
reaffirmed that financial disclosure laws are 
constitutional, even for independent election 
campaigns. The new bottom line is that corpora-
tions can spend freely on independent election 
campaigns, but they have no constitutional right 
to do so anonymously. 

“What latitude is there for trying to impose 
more ex ante limits on the kind of judge 
buying. . .  that led to the Caperton ruling? 
Now, I strongly support First Amendment 
limits on expenditure limitations in the 
political campaign context, but I think there 
is no reason to think they apply exactly the 
same way in judicial election contexts.” 

– Kathleen Sullivan,  
Stanford University law professor
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Moreover, federal courts have consistently ruled 
that, when it comes to court elections, the First 
Amendment must be properly weighed against 
other constitutional rights. 

In Caperton v. Massey, the Supreme Court held 
that the First Amendment does not trump 
the Constitution’s Due Process Clause, and its 
guarantee of a fair, impartial tribunal. In dis-
qualifying a judge from a case involving a major 
campaign supporter, the Court made clear that 
there is no First Amendment right to the judge of 
one’s choosing. Thus, the Constitution provides 
robust protections for political speech during a 
judicial campaign. But once the voting is over, 
the Constitution guarantees all litigants a fair 
hearing, even if a particular elected judge must 
sometimes step aside. Significantly, although 
Citizens United allowed unlimited spending 
by corporate treasuries, Justice Anthony M. 
Kennedy nonetheless reaffirmed Caperton, say-
ing that a judge may be disqualified when 
one litigant’s campaign expenditures have “a 
disproportionate influence in placing the judge 
on the case.” 

In Duke v. Leake, the Fourth U.S. Circuit 
Court of Appeals emphatically rejected a First 
Amendment challenge to North Carolina’s judi-
cial public financing system. Saying that the 
state had a “vital interest” in protecting courts, 
it ruled that participating judicial candidates 
could receive additional public funds if an oppo-

nent or independent group exceeds specified 
spending limits. 

Various interest groups continue trying to use 
the First Amendment to trump the guarantee of 
due process. 

In Wisconsin, months after Caperton v. Massey 
was decided, two of the state’s biggest interest 
groups, Wisconsin Manufacturers & Commerce 
and the Wisconsin Realtors Association, per-
suaded the state Supreme Court to adopt lan-
guage they supplied that turned the Caperton 
decision on its head. By a 4-3 majority, the court 
said campaign contributions and independent 
expenditures could never be the sole cause of a 
judge’s recusal. The Wisconsin court accepted 
the groups’ argument that recusal in such cases 
represented “de facto suppression” of the free 
speech of campaign spenders.17 

The WMC and WRA argued that the only consti-
tutional concerns at stake were First Amendment 
values. In doing so, they largely ignored the clear 
message of Caperton: where issues of recusal are 
concerned, First Amendment claims must be 
balanced with due process concerns. 

Such efforts will no doubt continue. If the First 
Amendment becomes a proxy to use limitless 
secret money to tilt the scales of justice, or is 
twisted into a right to choose the judge one has 
paid to elect, then the Constitution’s guarantee 
of a fair trial will be swallowed up.

“ The concern for promoting and 
protecting the impartiality and 
independence of the judiciary is 
not a new one; it dates back at 
least to our nation’s founding. . . . 
The provisions challenged today, 
which embody North Carolina’s 
effort to protect this vital interest 
in an independent judiciary, are 
within the limits placed on the 
state by the First Amendment.”

– Fourth U.S. Circuit Court of Appeals 
opinion in Duke v. Leake, upholding 
public financing of state appellate court 
elections
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CHAPTER 5

Public Takes Note,  
Decision-Makers  
Begin to Follow
If 2000–2009 was the decade when runaway 
spending defined a “New Politics” of judicial 
elections, it also was the decade when the 
public, media and legal community took note, 
and demanded reforms to restore trust in the 
courts. 

Throughout the decade, state and national polls 
have shown an overwhelming concern about the 
intersection of campaign money with the courts’ 
historic and constitutional role as a fair, impar-
tial tribunal that provides “equal justice under 
law.” Since 2001, nationwide polls by Justice at 
Stake,1 USA Today2 and Zogby International3 
have revealed similar numbers: About three 
Americans in four believe campaign contribu-
tions can tilt the scales of justice, by influencing 
courtroom decisions. 

Other polls show 79 percent of business execu-
tives, and even 46 percent of state judges, 
believe campaign cash affects rulings by judges.4 

Newspaper articles and editorials have exten-
sively documented the dangers of special interest 
money and called for stronger recusal mecha-
nisms, merit selection of judges, and/or public 
financing of judicial election campaigns. Most 
encouragingly, in the few cases where court 
issues went directly to voters, they have voted to 
protect impartial courts. 

The good news of the past decade is this: 
Americans support the Constitution’s vision of 
courts free from outside manipulation. They 
understand that our nation’s courts should be 
accountable to the law, not special interest or 
extremist agendas. Instinctively and overwhelm-
ingly, they understand that there should not 
even be an appearance that one side can win a 
case by subsidizing a judge’s election. 

Recent Reform Efforts

While decision-makers have frequently been 
slow to respond with concrete reforms, there 
were real signs as the decade closed that the 
new politics of judicial elections were creating a 
growing openness to meaningful reform. 

In November 2009, Michigan’s Supreme Court 
became the nation’s first court, after the Caperton 
decision, to significantly strengthen state recusal 
rules. It also became the first high court ever 
to say individual justices could be ordered, by a 
vote of fellow justices, to step aside from cases 
where ethical conflicts had been demonstrated. 

Under the rule, all Michigan judges and jus-
tices may be asked to step aside if “the judge’s 
impartiality might objectively and reasonably be 
questioned.” At the Supreme Court level, “If the 
challenged justice denies the motion for disqual-
ification, a party may move for the motion to be 
decided by the entire Court. The entire Court 
shall then decide the motion for disqualification 
de novo.” In lower courts, a judge’s refusal to 
step aside can be appealed to the chief judge. 

In December 2009, Wisconsin, which had been 
buffeted by two costly Supreme Court elec-
tions, became the third state nationally to adopt 
public financing for appellate court elections. 
Just three months later in West Virginia, where 
the money-soaked 2004 election ultimately led 
to Caperton v. Massey, lawmakers in March 
2010 enacted a pilot public-financing program 
for the state’s 2012 Supreme Court elections.5 
Public financing of appellate races has also 
been discussed in Illinois, as part of a package 
of reforms following the impeachment of Gov. 
Rod Blagojevich. Illinois lawmakers also enacted 
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contribution limits for all elections, including 
judicial campaigns.

In Nevada, where the Los Angeles Times6 detailed 
judicial fundraising scandals, voters were set to 
decide in 2010 whether to choose judges through 
merit selection. In merit systems, a nonpartisan 
panel submits candidates to the governor, who 
selects from that list. Judges then face voters 
in periodic retention elections. Former Gov. Al 
Quie pushed a similar plan in Minnesota, and 
in Pennsylvania a constitutional amendment 

was urged by Pennsylvanians for Modern Courts 
and four present and former governors.7

Americans are ready for real reform. For 
instance, a January 2008 survey of Wisconsin 
voters showed strong bipartisan support for 
public financing of state Supreme Court elec-
tions, with 65 percent favoring such a plan and 
only 26 percent opposing it. A December 2007 
poll in Missouri showed strong public support 
for the existing judicial appointment system. In 
February 2009, a series of national polls, includ-

No Answer

Just a Little or No Influence

Great Deal of or Some

76%

19%

5%

Do you believe campaign spending 
affects court room decisions?

Disagree

Agree

97%

3%

Judges should not rule on cases 
involving campaign contributors?

Public financing “makes all the difference. 
I’ve run in two elections, one with campaign 
finance reform and one without. I’ll take 
‘with’—any day, anytime, anywhere.”

—Judge Wanda Bryant, Court of Appeals of North Carolina

What the Public and Business Leaders Think

Figure 33.

Sources, from left 
to right: Justice at 
Stake, 2001 national 
poll; Committee 
for Economic 
Development, 2007 
survey of business 
leaders; Justice at 
Stake, 2008 poll of 
Wisconsin voters
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ing a Harris Interactive survey for Justice at 
Stake, showed that more than eight Americans 
in 10 supported rules changes so that judges 
would not hear cases involving big-money elec-
tion supporters.8

The Broader Reform Menu 

Here is a summary of efforts to insulate courts 
from special-interest pressure:

Public Financing for Appellate 
Court Elections 
North Carolina adopted public financing in 
2002. By any measure, the North Carolina pro-
gram has been a huge success. Women, minori-
ties and candidates of both parties have been 
elected, and in three elections (2004, 2006 and 
2008), 31 of 40 eligible candidates participated in 
the system.9 Public financing reduces the burden 
on judicial candidates to raise money from spe-
cial interests before the court, and thus lowers 
the potential for ethical conflict. Said Wanda 
Bryant, Judge on the North Carolina Court of 
Appeals: “It makes all the difference. I’ve run 

in two elections, one with campaign finance 
reform and one without. I’ll take ‘with’ – any 
day, anytime, anywhere.”10 (New Mexico, which 
has a hybrid appointment-election system and 
only rarely holds contestable elections, adopted 
public financing in 2007 but the system has not 
yet been used.) Wisconsin’s public-financing 
law was signed by Gov. Jim Doyle in December 
2009, and in March 2010, West Virginia’s legis-
lature approved a pilot public-financing program 
for Supreme Court elections in 2012. 

Financial Disclosure Laws
Financial disclosure laws, important because 
they give the public information and perspective 
on who is spending money in their elections, 
were enacted in a few states after Congress 
passed the McCain-Feingold campaign finance 
law in 2002. But many legislatures have been 
indifferent, and in a few cases, federal courts 
have struck down or limited the use of disclosure 
laws. A bill passed in Mississippi to improve 
disclosure laws was vetoed in 2005. “Indecent 
Disclosure,” a 2007 report by the National 
Institute on Money in State Politics, noted that 
only five states had truly effective, timely laws 
for shedding sunlight on independent campaigns 

No Answer

No

Yes

65%

26%

9%

Do you favor voluntary public 
financing for Supreme Court 
candidates?

“ Millions of dollars spent by special 
interests each year to influence 
state elections go essentially 
unreported to the public. 
[Independent expenditures] form 
the single-largest loophole in the 
laws. . .  
implementing  
transparency in  
state electoral  
politics.”

– Indecent Disclosure,  
2007 report by the National Institute  
on Money in State Politics
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by interest groups: “Millions of dollars spent by 
special interests each year to influence state 
elections go essentially unreported to the public. 
[Independent expenditures] form the single-
largest loophole in the laws and administrative 
procedures implementing transparency in state 
electoral politics.”11 One important dimension of 
the Citizens United ruling is that it declared, 8-1, 
that election disclosure laws are constitutional—
giving states a clear green light that they may 
strengthen their laws to shed sunlight on elec-
tion spending by special-interest groups.

Stronger Recusal Rules for Judges
Stronger recusal rules for judges in cases involv-
ing campaign benefactors have enormous poten-
tial to reduce conflict, by encouraging judges 
not to handle cases involving major campaign 
supporters. An American Bar Association model 
rule, which proposed toughening recusal rules 
for judges, has been largely ignored by state 
court systems, in part because of perceived flaws 
with the specific proposal. However, Caperton v. 
Massey, which involved a West Virginia judge’s 
refusal to step aside, highlighted the problem 
of jurists serving as the final arbiter in their 
own recusal cases. A 2008 Brennan Center for 
Justice report, “Fair Courts: Setting Recusal 
Standards,” established a menu of 10 possible 
reforms, significantly focusing on the need for 
independent adjudication of the most serious 
disqualification motions. The ABA is exploring 
new model recusal rules,12 and according to a 
Brennan Center summary, disqualification rules 
were being reviewed in 11 states in 2009, by 
courts, legislatures, bar associations or appointed 
bodies.13 

Voter Information/Guides
In 2004, North Carolina became the first, and 
to date only, state to mail judicial voter educa-

tion guides to every registered voter. Michigan 
and Ohio have worked with civic groups such as 
the League of Women Voters to publish online 
voters guides for judicial races, while other 
states, including Alaska, California, Oregon and 
Washington, mail out judicial information as part 
of more extensive voter guides. In Washington, 
a creative non-government information source 
is provided by www.votingforjudges.org, which 
includes candidate statements and experience, 
as well as reports on their financial backing. But 
there remains an overwhelming need for greater 
resources. According to a 2004 Justice at Stake 
poll, 67 percent of those surveyed said reliable 
nonpartisan voters guides would make them 
more likely to vote in judicial elections.14 

Judicial Performance Evaluations
Well-designed judicial performance evalu-
ations provide objective feedback to judges from 
lawyers, staff, witnesses, jurors and others who 
come into contact with judges, while quantify-
ing that data to help voters assess a judge’s fitness. 
According to the Institute for the Advancement 
of the American Legal System, nine states 
conduct government-run survey programs and 
release data to the public on at least some judges. 
Seven others conduct government-run surveys 
but show data only to the judges themselves. 
Hawaii shows the full data to judges and releases 
a summary to the public.15 

Appointment/Retention Systems
Judicial appointment/retention systems (also 
known as merit selection) gained national popu-
larity in the 1960s and 1970s, and 24 states even-
tually chose to use nonpartisan commissions 
to screen state supreme court nominees. But 
the movement stalled in the 1980s.16 Signaling 
a potentially significant shift, voters in Greene 
County, Missouri, chose in 2008 to replace 

“I think judicial elections are really the untold story of Citizens United, 
the untold implication. . . . But judicial elections are really a national 
scandal that few people really know about.”

—Jeffrey Toobin, writer for The New Yorker 
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elections for local judges with a nonpartisan 
judicial nominating commission, while voters 
in Johnson County, Kansas, soundly rejected 
efforts to get rid of their appointment system for 
local judges. In 2009, Nevada lawmakers put a 
constitutional amendment before voters, to be 
decided in November 2010, on whether to use an 
appointment/retention system for state Supreme 
Court justices, and in 2010, Minnesota lawmak-
ers were considering a proposed amendment to 
use retention elections for sitting justices, instead 
of nonpartisan competitive elections. In Ohio, 
the late Chief Justice Thomas Moyer (a Justice at 

Stake board member) led public efforts to adopt 
merit selection for the Supreme Court until his 
death in April 2010, while Maryland, which uses 
retention elections for appellate courts,  consid-
ered an amendment to use the same system for 
Circuit Court judges. And in March 2010, West 
Virginia established a judicial nominating com-
mission to screen and submit qualified nominees 
to the governor when midterm judicial vacan-
cies occurred. Fourteen states now use similar 
commissions to help fill at least some midterm 
vacancies.

The Rise and Fall of  
Judicial Tampering by Ballot Measures
For fair courts advocates, one of the biggest stories in 
2008 was a non-story. Nationally, no statewide ballot 
measures sought to make damaging attacks on the 
court system. This stood in welcome contrast to 2006, 
when five ballot measures had the potential to expose 
courts to special interest and partisan assault.

In the last decade, few proposals caused greater dread 
than the 2006 “J.A.I.L. 4 Judges” ballot measure in 
South Dakota. The measure, inspired by a disgruntled 
populist in California, was a test drive of a truly radi-
cal idea: creating a special grand jury that could 
indict judges for making “wrong” decisions. Judges 
would have been forced to pay their own legal bills 
to defend themselves. They also would have been 
stripped of their immunity from civil suits.

In the months before the election, a broad bipar-
tisan opposition stepped forward. The business com-
munity, which needs stable arbiters to resolve business disputes, joined with 
both political parties and civic groups. The measure suffered a devastating loss, 89 to 11 
percent, in a conservative heartland state. Perhaps as a consequence, no other states saw 
a “J.A.I.L. 4 Judges” initiative in 2008.

Less extreme, but still significant, ballot measures also were defeated in 2006—in 
Colorado, Hawaii and Oregon—that sought to tamper with the courts’ composition. Hawaii 
voters rejected a plan to eliminate mandatory retirement for judges, just as a Republican 
candidate was poised to claim the governorship and appoint judges to fill vacancies nor-
mally created by retirement. Oregon voters rejected a plan to choose appellate judges 
by district. A Montana initiative was voided because of fraudulent petition signatures, and 
Colorado voters rejected a measure to institute retroactive term limits on appellate judges. 

Forces opposing the Colorado measure warned that the measure would force more than 
half of all appellate judges into instant retirement, and allow one governor to repack 
the court en masse. They reduced their campaign to four words: “Bad Idea, Serious 
Consequences.” Voters agreed, and in 2008, the measure’s sponsor, a former state sena-
tor, said he couldn’t get enough money to attempt a new petition drive.

Paid for by No on E Committee, PO Box 814, Pierre, SD 57501.  Bob Miller, Treasurer.

hurts good people.
Amendment E lets convicts sue jurors.  If a lawbreaker doesn’t like your  decision, E gives them the power  to come after you. Don’t  make your family, friends  or yourself vulnerable 

 to a vindictive con. Vote NO on E. 

Amendment
onNO E

Figure 34.
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The Media Take Note
On March 3, 2009, the same morning that the U.S. Supreme Court heard oral arguments in 
Caperton v. Massey, the New York Times, USA Today and the Washington Post all ran editorials 
decrying special-interest money in court elections. This unprecedented one-day display capped 
a decade of growing national media attention to runaway special-interest spending. Some high-
lights:

The West Virginia case, while extreme, points to an alarming trend. It comes 
at a time when judicial neutrality — and the appearance of neutrality — basic 
to due process are under a growing threat from big-money state judicial 
campaigns and the special-interest contributions that fuel them. 
—New York Times editorial, March 3, 2009

Judicial races, once staid, low-budget affairs, have in the past decade 
turned into mudslinging, multimillion-dollar brawls that have shaken public 
confidence in justice. All over the nation, Republicans and business interests 
often vie against Democrats, trial lawyers and labor unions to shop for judges 
who will vote their way. 
—USA Today editorial, March 3, 2009

States should consider barring judges from considering cases involving 
litigants or lawyers who were directly or indirectly responsible for campaign 
contributions beyond a certain limit. More fundamental, states should 
consider abolishing judicial elections in favor of an appointment system that 
distances jurists from politics and fundraising.
—Washington Post editorial, March 3, 2009

In 2006, a Los Angeles Times investigation showed that even Nevada 
judges running unopposed collected hundreds of thousands of dollars 
in contributions from litigants. The report noted that donations were 
“frequently” dated “within days of when a judge took action in the 
contributor’s case.”

In 2006, Adam Liptak and Janet Roberts of the New York Times published 
a groundbreaking study of Ohio Supreme Court decisions. The study 
showed that over a twelve-year period, Ohio justices voted in favor of their 
contributors more than 70% of the time, with one justice, Terrence O’Donnell, 
voting with his contributors 91% of the time.

The issue is whether Supreme Court justices will be perceived as just your 
common ordinary politician, thought to be willing to dance with the folks 
whose big money brought them to the ball.
—Milwaukee Journal-Sentinel editorial

Since 2000, judicial elections in Mississippi have degenerated into spending 
contests between the state’s business/medical community and trial lawyers—
with hefty national special interest groups joining in. 
—Jackson Clarion-Ledger editorial

How would you like to go into an appeals court if your opponent in the case 
spent $3 million to help elect one of the judges?
—Boston Globe editorial
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Judicial Appointments: 
The Emerging Battlefront

One of the hottest battles in judicial politics 
has pivoted on one question: should judges be 
elected at all?

Some leading papers, scholars and judicial 
luminaries, such as former Justice Sandra Day 
O’Connor, advocate merit selection, a system in 
which nonpartisan commissions submit slates 
of judicial candidates, to the governor, for 
final appointment. But a passionate and well-
connected opposition has worked with unprec-
edented force to weaken or dismantle merit 
selection systems, and bring more states into the 
free-spending world of judicial elections.

In 2007 and 2008, this fight played out at the 
state level, in Missouri and Tennessee, and at 
the county level, in elections in Missouri and 
Kansas. 

Lining up to eliminate or modify judicial 
appointment systems—commonly known as 
merit selection—were a number of national 
heavyweights. They included the Wall Street 
Journal’s editorial page;17 the Federalist Society 
(with polls in Missouri and Tennessee, and prom-
inently published academic papers in Kansas and 
Tennessee); and the American Justice Partnership, 
an offshoot of the National Association of 
Manufacturers. CRC Communications, which 

ran the 2004 “swift boat” campaign, helped 
handle anti-merit publicity in Missouri and 
Tennessee.18 In Kansas, a conservative religious 
group called Kansas Judicial Review (with a 
program called “Clear the Bench”) led anti-
merit efforts.19  

For all the fury, the effort so far has borne 
limited fruit. 

In April 2008, Missouri legislators beat back a 
ferocious campaign to tamper with the state’s 
commission nomination system, which dates 
to 1940 and is the nation’s oldest. Defenders 
of the plan, including the Missouri State Bar, 
said the changes would expose courts to greater 
partisan politics. An encore effort also failed in 
2008, when the Senate refused to vote on a pro-
posed ballot measure.

Figure 35. Ad for 
Greene County 
Nonpartisan Court 
Plan

Figure 36. Ad against 
Greene County 
Nonpartisan Court 
Plan featuring John 
Ashcroft, former 
Missouri senator and 
U.S. attorney general
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I n 

Tennessee, a long-standing judicial appointment 
system was scheduled to expire in 2009—coin-
cidentally, just as the U.S. Supreme Court 
was deliberating on Caperton v. Massey. Faced 
with a worst-case scenario in neighboring West 

Virginia, Tennessee lawmakers shied away from 
state Supreme Court elections, instead voting to 
preserve a modified appointment system.

“The Tennessee Plan may need some tweaking, 
but it’s better than state-wide races that force 
appellate judges to raise huge amounts of cash 
from sources who often contribute for selfish 
reasons,” said a Memphis Commercial Appeal 
editorial. The paper added that chances of a 
Caperton scenario in Tennessee “might be slim, 
but it’s a chance we shouldn’t have to take at 
all.”20

But anti-merit efforts were complicated by a key 
factor over the 2000–09 decade. The public, 
while showing an instinctive desire to elect 
officials, generally failed to buy the vitriolic 
language peddled by the harshest enemies of 
judicial appointments.

Whereas the Wall Street Journal has likened 
appointment systems to a “judicial coup” by trial 
lawyers, and the American Justice Partnership 
regularly calls appointment panels “star cham-
bers,” the appointment/retention systems have 

helped keep money out of judicial selec-
tion for decades—and they have earned 

broad public confidence.

A 2007 poll by Justice at Stake showed that 
71 percent of Missouri voters trusted the 

state’s system of appointing appellate judges.21 
While a state Federalist Society pollster later 

claimed a “full-throated cry” for change,22 the 
Justice at Stake poll found that only 2 percent of 
Missouri voters considered changing the judicial 
selection system a top priority.

The Voters Weigh In

The public confirmed its wariness of special-
interest influence in 2008 at the ballot box. 
Voters in Greene County, Missouri, were asked 
to get rid of competitive elections for local trial 
judges, instead using a system of appointments 
and periodic retention elections, while voters 
in Johnson County, Kansas, were asked to do 
the opposite, and get rid of their appointment 
system for local judges. 

The elections forced voters to weigh two well-
documented competing values. Polls—including 

U.S. Chamber of Commerce  
and Merit Selection
Throughout the decade, a widely publicized U.S. Chamber of 
Commerce survey showed that states using the nonpartisan merit 
selection process to appoint judges ranked among the most 
trusted by America’s business leaders. The survey’s lowest-ranking  
states were dominated by those with runaway judicial election 
spending.

Highest-Ranking Litigation Climates 
1. Delaware (Judges Appointed/Merit Selection)

2. North Dakota (Nonpartisan Elections)

3. Nebraska (Judges Appointed/Merit Selection)

4. Indiana (Judges Appointed/Merit Selection)

5. Iowa (Judges Appointed/Merit Selection)

Lowest-Ranking  Litigation Climates
46. California (Judges Appointed)

47. Alabama (Partisan Elections)

48.  Mississippi (Nonpartisan Elections)

49. Louisiana (Partisan Elections)

50. West Virginia (Partisan Elections)

In a 2009 report indicating further consid-
eration of merit selection, the Chamber’s 
Institute for Legal Reform outlined best 
practices for merit selection of judges.

“ Quality of justice in 
our state courts is 
of critical importance to 
the entire business community.”

– Promoting “Merit” in Merit Selection, 2009 report by U.S. 
Chamber of Commerce’s Institute for Legal Reform
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surveys by such disparate groups as the American 
Bar Association, American Judicature Society 
and American Justice Partnership—show three 
Americans in four initially favor electing judges 
over appointing them, when asked that question 
in a vacuum. But opinion surveys also show a 
second, countervailing concern: three Americans 
in four believe special-interest spending makes 
courtrooms less fair and impartial. 

Defenders of the appointment system in Johnson 
County invoked public concerns about cam-
paign cash in one slogan, “Keep Politic$ Out of 
Our Courts.” Opponents of merit selection in 
Greene County persuaded John Ashcroft, a local 
hero who became Missouri senator, and U.S. 
attorney general, to take the other side, airing 
a TV ad urging the public not to surrender its 
right to vote in judicial races.

Attempting to convert these local measures into 
a national ideological debate, the Wall Street 
Journal cited Johnson and Greene counties 
in separate editorials—extraordinary attention 
for county-level ballot measures23—while the 
national Federalist Society mailed educational 
letters to voters in Greene County, an equal-
ly unusual intervention in a local race. The 
Ashcroft ad was funded by $315,000 from a 
statewide group, whose ultimate funding source 
remains a mystery.24

In the end, voters backed merit selection in both 
jurisdictions. They put their trust in local lead-
ers, including the local chambers of commerce, 
who said the appointment systems produce 
qualified judges and stable courts. The support-
ing role of the local business community was 
intriguing, and may have a significant impact as 
states such as Nevada and Minnesota consider 
whether to move away from competitive elec-
tions for state Supreme Court judges. 

Debate in the  
Business Sector

While business groups have enjoyed consider-
able success in such elections during the “New 
Politics” era, the U.S. Chamber of Commerce’s 
own national rankings offer a different take 
on the election/appointment debate. According 
to the Chamber’s annual survey of corporate 
counsel, four of the five lowest-ranking states, 
from a business perspective, have contested 
judicial elections marked by runaway spending. 
Four of the five states with the  best litigation 
climates, according to the survey, have appoint-
ment systems—using  the commission nominat-
ing system known as merit selection.25

In October 2009, the Chamber’s Institute for 
Legal Reform sent a significant signal that 
the nation’s top business organization may be 
rethinking the potential benefits of judicial 
appointment systems. In a groundbreaking 
report, “Promoting ‘Merit’ in Merit Selection,”26 
the Institute presented a list of best practices 
for states that fill judicial vacancies through 
appointment rather than election. Without 
endorsing appointment systems over elections, 
the Chamber report praised Arizona’s appoint-
ment system as a model that promotes public 
trust. 

Noting that the “quality of justice in our state 
courts is of critical importance to the entire 
business community,” the report said appoint-
ment systems serve the public best when they 
are “characterized by transparency, diverse par-
ticipation in the Commission, and opportunities 
for the public at large to provide input into the 
process.”

“Messy judicial campaigns are not inevitable in Missouri 
if citizens are willing to. . . stand up for independent 
courts and say no to political extremism and 
opportunists.”

—St. Louis Post-Dispatch editorial 

More information
@justiceatstake.org
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CHAPTER 5 NOTES
Press Release, National Surveys of American Voters 1. 
and State Judges, Greenberg Quinlan Rosner 
Research and American Viewpoint for Justice at Stake 
(Feb. 14, 2002), available at http://www.justiceatstake.
org/media/cms/PollingsummaryFINAL_9EDA3EB3
BEA78.pdf.

Joan Biskupic, “Supreme Court case with the feel of 2. 
a best seller,” USA Today, Feb. 16, 2009 available at 
http://www.usatoday.com/news/washington/2009-
02-16-grisham-court_N.htm. According to the USA 

Today/Gallup poll, 89 percent felt contributions 
potentially affecting courtroom decisions was a prob-
lem, and 52 percent consider it a “major” problem. 
The article added: “More than 90% of the 1,027 adults 
surveyed said judges should be removed from a case if 
it involves an individual or group that contributed to 
the judge’s election campaign.”

Press Release, 3. Justice at Stake, March 2004 Survey 
Highlights, Zogby International for Justice at Stake 
(March 2004) available at http://www.justiceatstake.
org/media/cms/ZogbyPollFactSheet_54663DAB970
C6.pdf

A week after the U.S. Supreme Court’s ruling in Citizens United v. Federal Election Commission, 

New York Times editorial writer Dorothy Samuels wrote the above column about special-interest 

spending and elected courts. The column appeared January 30, 2010, on Page A22.

From New York Times, © Jan. 30, 2010. All rights reserved. Used by permission and protected by the Copyright Laws of the United States.

Reprinted From
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Both polls, the 2007 4. Committee for Economic 
Development Survey of Business Executives and the 
2001 National Bipartisan Survey of Almost 2,500 
Judges, are available at http://www.justiceatstake.org/
resources/justice_at_stake_polls.cfm. 

A Justice at Stake poll showed support for public 5. 
financing spiked significantly when West Virginia 
voters were reminded of the money-soaked 2004 state 
high court election.

Michael J. Goodman and William C. Rempel, “Juice 6. 
vs. Justice: In Las Vegas, They’re Playing With a 
Stacked Judicial Deck” Los Angeles Times, June 8, 
2006, http://articles.latimes.com/2006/jun/08/nation/
na-vegas8.

A 2009–10 national summary of judicial reform 7. 
efforts is available at the Brennan Center for Justice, 
http://www.brennancenter.org/content/resource/
state_judicial_reform_efforts_2009/. 

Information on all three surveys is available at 8. Justice 
at Stake’s polling page, http://www.justiceatstake.org/
resources/justice_at_stake_polls.cfm. 

2004 and 2006 data at 9. http://www.ncjudges.org/jcra/
pcf.html, 2008 data from Nov. 5, 2008, Justice at 
Stake press release, “2008 Supreme Court Elections: 
More Money, More Nastiness,” www.justiceatstake.
org. 

“New Politics of Judicial Elections, 2006,” 10. Brennan 
Center for Justice, National Institute on Money in 
State Politics, Justice at Stake Campaign, http://www.
justiceatstake.org/resources/the_new_politics_of_judi-
cial_elections.cfm. 

Linda King, “Indecent Disclosure,” 11. National 
Institute on Money in State Politics report, August 
2007, http://www.followthemoney.org/press/
Reports/200708011.pdf. 

James Sample, David Pozen, and Michael Young, 12. 
“Fair Courts: Setting Recusal Standards,” (New 
York: Brennan Center for Justice, 2008), available 
at http://www.brennancenter.org/content/resource/
fair_courts_setting_recusal_standards/. The ABA’s 
ongoing work on its Judicial Disqualification Project 
can be found at the ABA Standing Committee on 
Judicial Independence, http://www.abanet.org/judind/
home.html. 

See also, James Sample, “Court Reform Enters the 13. 
Post-Caperton Era,” Drake Law Review (publication 
scheduled in 2010).

14. Justice at Stake Campaign, press release, “Americans 
Speak Out on Judicial Elections,” March 2004, http://
www.justiceatstake.org/media/cms/ZogbyPollFactShe
et_54663DAB970C6.pdf. 

15. Institute for the Advancement of the American Legal 
System, Judicial Performance Evaluation page, http://
www.du.edu/legalinstitute/jpe.html. 

A comprehensive survey of judicial selection methods 16. 
in the states is available at the American Judicature 
Society, http://www.judicialselection.us/judicial_selec-
tion_materials/index.cfm. Also see Justice at Stake’s 
“Your State” national map, http://www.justiceatstake.
org/state/index.cfm. 

A number of 17. Wall Street Journal editorials targeting 
merit selection can be found at www.gavelgrab.org. 
One example is the Aug. 14, 2008, editorial, “The 
ABA Plots a Judicial Coup,” http://online.wsj.com/
article/SB121867190633138889.html?mod=article-
outset-box. 

See separate articles in Gavel Grab blog focusing 18. 
on CRC/Federalist Society in Missouri (http://
www.gavelgrab.org/?p=330) and Tennessee (http://
www.gavelgrab.org/?p=192). Also see Scott Lauck, 
“Federalist Society Finds Missouri Voters Want More 
Say Over Judges,” Missouri Lawyers Weekly, March 
12, 2007, http://www.accessmylibrary.com/coms2/
summary_0286-29956442_ITM

Details of the “Clear the Bench” initiative may be 19. 
found at http://www.kansasjudicialreview.org/. 

20. Memphis Commercial Appeal editorial, “Let’s Retain 
Tennessee Plan,” March 15, 2009, http://www.com-
mercialappeal.com/news/2009/mar/15/lets-retain-the-
tenn-plan/. 

21. Justice at Stake poll, December 2007, http://www.
justiceatstake.org/media/cms/MissouriMemoAndOver
allResults_15E5E80BAC758.pdf. 

See Note 18, 22. Missouri Lawyers Weekly article. 

The 23. Wall Street Journal explicitly cited Johnson 
County in an Aug. 14, 2008, editorial, as part of a 
broader attack on judicial appointment systems (“The 
ABA Plots a Judicial Coup,“ http://online.wsj.com/
article/SB121867190633138889.html?mod=article-
outset-box). Greene County, the only Missouri juris-
diction voting on merit selection in 2008, was alluded 
to in an Oct. 30 Wall Street Journal editorial, which 
said: “In Missouri, where trial court judges are still 
elected, a referendum would eliminate elections for 
judges and give the state bar association a larger role 
in selecting them.” The editorial, “State Courts in the 
Balance,” is available at http://online.wsj.com/article/
SB122533125197182865.html. 

“Local Merit Election Explodes Into National 24. 
Campaign,” Gavel Grab blog, http://www.gavelgrab.
org/?p=671. 

“Lawsuit Climate 2010,” Institute for Legal Reform, 25. 
www.instituteforlegalreform.com/lawsuit-climate.
html#2010. 

26. Institute for Legal Reform, “Promoting ‘Merit’ in 
Merit Selection,” October 2009 report, http://www.
instituteforlegalreform.com/images/stories/documents/
pdf/research/meritselectionbooklet.pdf. See also, Oct. 
28, 2009, commentary by Bert Brandenburg, “Big 
Business Group Lays Out Preferred Merit Model,” in 
Gavel Grab blog, http://www.gavelgrab.org/?p=4605. 
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Alabama

One of the first states to experience the new politics of judicial elections, Alabama also 
has been the most expensive. Of the $40.9 million raised by Alabama Supreme Court 
candidates from 2000 through 2009, $22 million, or 53.7 percent, came from just 20 
groups. Eight of the 10 biggest spenders were business or conservative groups, led by the 
Business Council of Alabama (No. 2, at $4,633,534) and the Alabama Civil Justice 
Reform Committee (No. 3, at $2,699,568), which was the leading funder of 2008 win-

ner Greg Shaw. The other two, the Alabama Democratic Party (No. 1, at $ 5,460,117) and Franklin 
PAC (No. 8, at $765,250), were heavily underwritten by plaintiffs’ lawyers. 

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads): $5.4 
million, ranking third nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Alabama Democratic Party $5,460,117 $0 $5,460,117 

Business Council of Alabama $4,633,534 $0 $4,633,534 

Alabama Civil Justice Reform 
Committee $2,474,405 $224,663 $2,699,568 

American Taxpayers Alliance $0 $1,337,244 $1,337,244 

Lawsuit Reform PAC of Alabama $1,321,250 $0 $1,321,250 

APPENDIx 1

State Profiles, 2000–2009

Candidate 
Fundraising 
$40,964,590

National Ranking
1

Total TV
$15,690,777

National Ranking
2
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Georgia

Because of tough, comprehensive rules on candidate contributions, and because 
three election cycles produced little or no opposition to incumbents, Georgia 
ranked only 14th in candidate fundraising among the 22 states that held competi-
tive Supreme Court elections during 2000–09. But in 2006, Georgia’s high court 
election became one of the nation’s noisiest and costliest when the Michigan-based 
American Justice Partnership poured $1.3 million into an independent ad cam-

paign, and the state GOP spent an additional $550,000 on its own TV ads. The effort failed to unseat 
Justice Carol Hunstein, who relied overwhelmingly on lawyers to raise nearly $1.4 million.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Safety and Prosperity Coalition $0 $1,747,803 $1,747,803

Georgia Republican Party $0 $550,003 $550,003 

Georgia Democratic Party $0 $191,456 $191,456 

Thomas W. Malone $27,400 $0 $27,400 

Troutman Sanders LLP $26,889 $0 $26,889 

Illinois 

The 2004 Lloyd Karmeier-Gordon Maag race was the most expensive two-candidate 
judicial election in American history, with $9.3 million raised by the two campaigns. 
Top spenders over the decade include the Illinois Democratic Party (spending 
$3,765,920 in contributions and in-kind media buys); the Illinois Republican Party, 
($1,981,714  in contributions and TV ads); the Justice for All PAC (spending $1,221,367) 
and the Illinois Civil Justice League (spending $1,272,083 in contributions and ads). 
Most, but not all, of that money was spent in the 2004 race, and was heavily underwrit-

ten by plaintiffs’ lawyers or Chamber of Commerce and insurance groups. In 2002, the American 
Taxpayers Alliance, a group that has received U.S. Chamber funding, spent an estimated $250,000 
on TV ads to help elect Republican Rita Garman to the Supreme Court. The 2008 election was a 
relatively tame footnote to a tumultuous decade: Justice Ann Burke raised $1.8 million in advance of 
the campaign, which helped drive away any potential opposition, and then later gave back $760,000 
after no challengers emerged.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Illinois Democratic Party $3,765,920 $0 $3,765,920 

Illinois Republican Party $1,981,714 $0 $1,981,714 

Illinois Civil Justice League $1,272,083 $0 $1,272,083 

Justice for All PAC $1,221,367 $0 $1,221,367 

Illinois Chamber of Commerce $276,838 $0 $276,838 

Candidate 
Fundraising 
$3,773,428

National Ranking
14

Total TV
$3,128,572 

National Ranking
8

Candidate 
Fundraising 
$20,655,924 

National Ranking
4

Total TV
$7,141,130

National Ranking
6
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Louisiana

Louisiana set a TV spending record in 2008, as incumbent Catherine D. “Kitty” 
Kimball and newcomer Greg G. Guidry were elected. Despite fairly tight con-
tribution limits, state Supreme Court candidates raised $8.9 million in 2000–09, 
ranking ninth nationally. The Louisiana Association of Business & Industry was 
a top contributor to the four most recently elected justices, including Guidry and 

Kimball. In 2009, Marcus Clark defeated Jimmy Faircloth in a nasty $1.2 million race.

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads): $3.9 
million, ranking sixth nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Louisiana Conservative Action Network $0 $251,227 $251,227 

Louisiana Democratic Party $109,416 $0 $109,416 

Louisiana Association of Business & 
Industry $76,688 $0 $76,688 

Alliance for Justice  $0 $40,192 $40,192 

Adams & Reese $36,000 $0 $36,000 

Michigan

For much of the decade, four conservative Supreme Court justices dominated 
Michigan’s Supreme Court. Their opponents, who assailed the justices as an anti-
plaintiff  “Gang of Four,” helped defeat Chief Justice Cliff Taylor in 2008. The 
four justices’ top supporters from 2000–09 included the Michigan Chamber 
of Commerce and the Michigan Republican Party. Top super spenders on the 

other side included the Michigan Democratic Party; the Michigan Trial Lawyers Association; 
and Citizens for Judicial Reform (CFJR), a group wholly funded by plaintiffs’ lawyer Geoffrey 
Fieger and his law firm. The state Democrats ran more than $1.1 million ads for 2008 winner Diane 
Hathaway, almost exactly offsetting the $1.2 million that the Michigan Chamber and GOP combined 
to spend on TV ads for Justice Taylor. In addition, the state parties and other PACS reported an 
additional $1 million in non-TV spending in 2008.  

Total Supreme Court spending in 2007–08 (candidate fundraising, independent TV ads, and $1 mil-
lion in non-TV independent expenditures registered with state): $5.9 million.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures* Total

Michigan Chamber of Commerce $164,140 $2,825,255 $2,989,395 

Michigan Democratic Party $219,142 $2,467,121 $2,686,263 

Michigan Republican Party $217,233 $2,420,328 $2,637,561

Citizens for Judicial Reform $0 $372,094 $372,094 

Ann Arbor PAC $102,000 $208,000 $310,000 

*Includes non-TV independent expenditures listed on state campaign records

Candidate 
Fundraising 
$8,950,146 

National Ranking
9

Total TV
$1,250,731

National Ranking
13

Candidate 
Fundraising 
$12,878,776 

National Ranking
6

Total TV
$10,982,950

National Ranking
3
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Mississippi

Mississippi was targeted by the U.S. Chamber of Commerce in 2000 and 2002. In a 
pivotal 2002 election, Justice Chuck McRae was ousted after expensive TV campaigns 
by Mississippians for Economic Progress and by the Law Enforcement Alliance of 
America. Forbes magazine, in 2003, said MFEP received $1 million from the Chamber and 
that LEAA spent $500,000. LEAA also spent $660,000 to help oust Justice Oliver Diaz, Jr. 

in 2008. On the flip side, Chief Justice Jim Smith was defeated in 2008 by Jim Kitchens, a candidate 
backed by the plaintiffs’ bar.

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads): $3.8 
million, ranking seventh nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

U.S. Chamber/Mississippians for 
Economic Progress* $0 $2,067,797 $2,067,797 

Improve Mississippi PAC (IMPAC) $0 $1,305,910 $1,305,910 

Law Enforcement Alliance of America $0 $835,255 $835,255 

Stop Lawsuit Abuse in Mississippi $0 $132,259 $132,259 

Mississippi Manufacturers Association $62,100 $0 $62,100 

*Based on estimates from 2003 Forbes magazine article.

Nevada

With no particularly noteworthy election, Nevada was the nation’s eighth most expen-
sive state for Supreme Court elections in 2000–2009. The $3,135,214 spent in the 2008 
Supreme Court race narrowly edged the state’s previous record, set in 2004. But unlike 
most states, Nevada’s impetus for reform came from local courts. A 2006 Los Angeles 
Times investigation 1 revealed that even judges running unopposed collected hundreds 

of thousands of dollars from litigants. Contributions were “frequently” dated “within days of when a 
judge took action in the contributor’s case,” the report noted. Lawyers said that challenging the system 
was the “kiss of death” and likened the contributions to a “shakedown” by judges. A state commission 
recommended a more transparent, timely disciplinary process, and an end to competitive judicial 
elections. In November 2010, voters will decide whether to replace competitive elections with a merit 
selection appointment system.

Total Supreme court spending in 2007–08 (candidate fundraising and independent TV ads): $3.1 
mil¬lion, ranking ninth nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

MGM Mirage $156,000 $0 $156,000 

Boyd Gaming $90,000 $0 $90,000 

Station Casinos $76,534 $0 $76,534 

Coast Hotels & Casinos $71,000 $0 $71,000 

Mainor Eglet Cottle $70,000 $0 $70,000 

Candidate 
Fundraising
$10,837,071 

National Ranking
7

Total TV
$2,412,915

National 
Ranking*
11

Candidate 
Fundraising 
$9,848,192 

National Ranking
8

Total TV
$2,894,675

National Ranking
9
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North Carolina

In 2002, two years after North Carolina saw its first multi-million-dollar 
Supreme Court election, state leaders established public financing for appel-
late court elections. The program has enjoyed broad support from voters and 
judicial candidates: 11 of 12 eligible candidates took public funding in 2008. 

What it hasn’t done is stifle the finances needed for robust campaigning. In 2006, when five of eight 
Supreme Court candidates accepted public funding, total fundraising was $2.7 million—more than 
the $2,057,360 raised in 2000. But the public money comes from income-tax check-offs and lawyer 
fees, as opposed to private funding by those with court business. A 2005 poll showed that 74 percent 
of state voters wanted to continue public financing for appellate judges.2

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Public funding from state $2,517,197 $0 $2,517,197 

Fair Judges $0 $272,715 $272,715 

North Carolina Democratic Party $196,359 $0 $196,359 

North Carolina Academy of Trial 
Lawyers $20,000 $0 $20,000 

North Carolina Republican Party $16,000 $0 $16,000 

Ohio 

Few states have more clearly demonstrated how the nationwide tort wars—led by the 
state and national chambers of commerce on one side, and unions and plaintiffs’ lawyers 
on the other—can be a driving force in state court elections. 

According to TNS Media Intelligence/CMAG estimates, the U.S. Chamber of 
Commerce and two state affiliates, Citizens for a Strong Ohio (CSO) and Partnership for Ohio’s 
Future, spent $4.2 million on independent TV ads. In 2005, litigation revealed that spending in 2000 
by Citizens for a Strong Ohio was  higher than previous public estimates. According to court records, 
CSO spent $4.4 million in its 2000 campaign alone.3 Funding for Democratic candidates, who were sup-
ported by the state party and a lawyer-funded group called Citizens for an Independent Court, ebbed 
dramatically after Chamber-backed candidates scored court-changing victories in 2002 and 2004.

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads): $3.1 
million, ranking 10th nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

U.S. Chamber of Commerce/Ohio 
Affiliates $49,000 $7,560,168 $7,609,168 

Citizens for an Independent Court $0 $1,543,478 $1,543,478 

Ohio Democratic Party $571,530 $718,349 $1,289,879 

Ohio Republican Party $1,131,131 $52,303 $1,183,434 

Ohio Hospital Association $50,250 $941,910 $992,160

Candidate 
Fundraising 
$5,044,857

National Ranking
13

Total TV
$1,564,165 

National Ranking
12

Candidate 
Fundraising 
$21,212,389 

National Ranking
3

Total TV
$21,364,846

National Ranking
1
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Pennsylvania

With no spending limits and a strong trial lawyers’ bar, Pennsylvania has been 
ripe for a decade-long battle between competing special interests. It also was the 
scene of a rare high-cost retention battle, when one of two justices was defeated 
in 2005, amid a public furor over a salary increase for state judges.

The leading players have been the Philadelphia Trial Lawyers Association and the Pennsylvania 
Republican Party. Citing rising election costs, the legal reform group Pennsylvanians for Modern 
Courts (PMC) has urged merit selection for state appellate judges, in which governors choose from 
candidates identified by nonpartisan commissions. The plan, endorsed by Gov. Edward Rendell and 
three former governors, has broad bipartisan support, according to a 2010 PMC poll.

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads):  
$10.3 million, ranking first nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Pennsylvania Republican Party $2,274,534 $387,300 $2,661,834

Philadelphia Trial Lawyers Association $ 2,398,300 $0 $2,398,300

Center for Individual Freedom $0 $858,611 $858,611 

Pennsylvania Democratic Party $291,516 $366,400 $657,916

International Brotherhood of Electrical 
Workers/Affiliated Locals $628,770 $0 $628,770 

Texas

Texas was one of the nation’s earliest states to witness the new big-money politics 
of judicial elections. But a coterie of corporate defense firms, using rules that allow 
law firms to contribute more than individuals, were prime backers of the state’s all-
Republican Supreme Court. Their contributions were dwarfed in one year by the state 
Democratic Party, which in 2008 spent an estimated $904,000 on TV ads for three 

candidates who all lost by narrow margins. Conservative critics accused plaintiffs’ lawyers of covertly 
financing the ads—a charge supported by groups as diverse as Texans for Lawsuit Reform and Texans 
for Public Justice.4 Texas’s unusually strict ban on corporate election spending was invalidated by 
Citizens United, exposing the state to a potential increase in special-interest campaign money.

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads): $5.2 
million, ranking fourth nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Texas Democratic Party $36,000 $904,978 $940,978 

Vinson & Elkins $467,768 $0 $467,768 

Texans for Lawsuit Reform $284,045 $0 $284,045 

Haynes & Boone $248,464 $0 $248,464 

Fulbright & Jaworski $240,848  $0 $240,848 

Candidate 
Fundraising 
$21,319,171

National Ranking
2

Total TV
$10,547,109 

National Ranking
4

Candidate 
Fundraising 
$19,197,826 

National Ranking
5

Total TV
$2,533,538  

National Ranking
10



84 Appendix 1: State Profiles

Washington

In 2006, every Supreme Court TV ad was paid for by groups not affiliated 
with the campaigns. The election culminated a crescendo in which special-
interest spending rose in three straight election cycles.

The most persistent players were the Building Industry Association of 
Washington and the Washington Affordable Housing Council. After electing two candidates 
in 2004, the groups failed to unseat Chief Justice Gerry Alexander in 2006. Pushing back, unions, 
environmentalists and plaintiffs’ lawyers funded Citizens to Uphold the Constitution, which spent 
an estimated $228,000 on TV ads supporting Alexander. In 2008, incumbents Mary Fairhurst and 
Charles W. Johnson won modestly financed primaries and had no opposition in the November elec-
tion. Recently appointed incumbent Justice Debra Stephens ran unopposed.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Building Industry Association of 
Washington $219,573 $464,369 $683,942 

Americans Tired of Lawsuit Abuse $0 $362,030 $362,030 

Citizens to Uphold the Constitution $0 $228,749 $228,749 

Wash. Affordable Housing Council $157,200 $0 $157,200 

Cruise Specialists Inc. $102,000 $0 $102,000 

West Virginia

West Virginia suffered a series of controversies, mostly involving one man: Don 
Blankenship. The CEO of Massey Coal Co. bankrolled a group called And for the 
Sake of the Kids to help elect Justice Brent D. Benjamin, while appealing a $50 million 
verdict against his company. Then-Justice Larry Starcher warned that Blankenship had 

created “a cancer in the affairs of this Court.” Blankenship’s campaign led to a landmark U.S. Supreme 
Court case (Caperton v. Massey). In 2008, Chief Justice Elliott Maynard, who was photographed 
vacationing on the Riviera with Blankenship, was ousted by voters. In March 2010, the legislature 
approved a trial test of public financing for the 2012 Supreme Court elections. It also established an 
eight-member judicial nominating commission, to screen and recommend appointees to the Governor 
whenever midterm vacancies occur on the bench.5

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads): $3.7 
million, ranking eighth nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Don Blankenship $3,000 $2,978,207 $2,981,207

Consumer Attorneys of West Virginia $0 $1,899,200 $1,899,200 

West Virginia Chamber of Commerce $8,500 $1,166,427 $1,174,927 

Doctors for Justice $0 $745,000 $745,000 

West Virginia Coal Association $8,500 $230,000 $238,500 

Candidate 
Fundraising 
$5,294,492  

National Ranking
12

Total TV
$1,158,431

National Ranking
14

Candidate 
Fundraising 
$7,384,664 

National Ranking
10

Total TV
$3,403,981

National Ranking
7
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Wisconsin 

With the 2007 race between Annette Ziegler and Linda Clifford, and the 2008 
race between Justice Louis Butler and challenger Michael Gableman, Wisconsin 
turned overnight into one of the costliest, nastiest battleground states in the nation. 
Though their TV ads largely focused on criminal justice, the biggest spenders 
were squarely on opposing sides of the tort/product liabilities debate. Technically 

nonpartisan, both elections were won by candidates backed by the Republican establishment against 
Democratic Party-supported opponents. Backing the winners were Wisconsin Manufacturers & 
Commerce; Club for Growth; and the Coalition for American Families. The Greater Wisconsin 
Committee, backed by organized labor and progressive groups, spent heavily for the two losing 
candidates. Spending and vitriol both were lower in 2009, as Chief Justice Shirley Abrahamson eas-
ily defeated challenger Randy Koschnick, both in fund-raising and at the polls. In response to the 
turmoil, the state enacted public financing of Supreme Court elections in December 2009.

Total Supreme Court spending in 2007–08 (candidate fundraising and independent TV ads):  
$8.5 million, ranking second nationally.

Top Spenders, 2000–09
Candidate 
Contributions

Independent 
Expenditures Total

Wisconsin Manufacturers & Commerce $9,600 $2,012,748 $2,022,348 

Greater Wisconsin Committee $0 $1,736,535 $1,736,535 

Club for Growth $0 $611,261 $611,261 

Coalition for America's Families $0 $398,078 $398,078 

Wisconsin Education Association $0 $48,321 $48,321 

APPENDIx 1 NOTES
Michael J. Goodman and William C. Rempel, “Juice vs. Justice: In Las Vegas, They’re Playing With a Stacked Judicial 1. 
Deck” Los Angeles Times, June 8, 2006, http://articles.latimes.com/2006/jun/08/nation/na-vegas8. 

Press release, North Carolina Center for Voter Education, June 28, 2005, available at 2. http://www.ncjudges.org/media/
news_releases/7_28_05.html. 

Public Citizen report, available at 3. http://www.citizen.org/congress/special_intr/articles.cfm?ID=15877. 

Texans for Public Justice report on 2008 campaign spending is at http://info.tpj.org/reports/txpac08/chapter2.html. 4. 
Texans for Lawsuit Reform report is at http://www.tlrpac.com/news-08-1121.php.

Additional information and articles are available at 5. http://www.gavelgrab.org/?p=5169. 

Candidate 
Fundraising 
$6,691,852 

National Ranking
11

Total TV
$7,332,914

National Ranking
5
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Alabama

Paseur Amazing 
Grace 60

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Promote • • 700 $364,923 

Paseur Choice Is 
Clear

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Contrast • 810 $211,560 

Paseur Amazing 
Grace Rev 60

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Promote • • 337 $205,765 

Paseur Forget 
Politics

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Promote • 923 $203,452 

Paseur Tough 
Smart

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Promote • 699 $193,815 

Paseur Not Me Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Contrast • • 781 $189,440 

Paseur Amazing 
Grace

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Promote • • 582 $140,370 

Paseur Only 
Candidate

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Promote • • • 720 $126,175 

Paseur Bank 
Account

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Attack • 364 $82,559 

Paseur Sunday 
Newspaper 
Reported

Candidate Paseur, D Bell
Labor, trial 
lawyer, 
Democrat

Contrast • 91 $23,120 

Shaw Most Sons 
60

Candidate Shaw, G
Business, 
medical, 
Republican

Promote • 430 $280,685 

APPENDIx 2

Supreme Court TV 
Advertisements, 2008
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Alabama, continued

Shaw Sam Shaw Candidate Shaw, G
Business, 
medical, 
Republican

Promote • 620 $169,640 

Shaw Broke Her 
Pledge

Candidate Shaw, G
Business, 
medical, 
Republican

Contrast • 406 $138,848 

Shaw Amazing 
Nor Graceful

Candidate Shaw, G
Business, 
medical, 
Republican

Contrast • 448 $122,202 

Shaw Newspapers 
Recommend

Candidate Shaw, G
Business, 
medical, 
Republican

Contrast • 326 $95,440 

Shaw Just Plain 
Wrong

Candidate Shaw, G
Business, 
medical, 
Republican

Promote • • 21 $5,413 

Shaw One Vote Candidate Shaw, G
Business, 
medical, 
Republican

Promote • • 247 $72,600 

CFIF  Shaw 
Tough Place

Special 
interest 
group

CFIF
Business, 
medical, 
Republican

Promote • 1,255 $512,302 

CFIF Paseur The 
Whole Truth

Special 
interest 
group

CFIF
Business, 
medical, 
Republican

Attack • • 1,189 $453,227 

State Total 10949 $3,591,536 

Kentucky
Abramson 
Neighbors 
Support

Candidate Abramson, LH Non Partisan Promote • 61 $21,877 

Abramson Choice 
Is Clear

Candidate Abramson, LH Non Partisan Promote • 55 $18,375 

Abramson My 
Mom

Candidate Abramson, LH Non Partisan Promote • 32 $11,597 

Shake True Story 
Ex-Husband

Candidate Shake, J Non Partisan Promote • • • 90 $29,245 

Shake 
Homegrown 
Success

Candidate Shake, J Non Partisan Promote • 75 $23,864 

Shake True Story 
Ex-Husband 2

Candidate Shake, J Non Partisan Promote • • • 21 $8,677 

State Total 334 $113,635 

Idaho
Bradbury 
Questions

Candidate Bradbury, J Non Partisan Promote • 245 $22,407 

Bradbury Facts Candidate Bradbury, J Non Partisan Promote • • 234 $20,040 

State Total 479 $42,447 
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Louisiana

Belsome Bully Candidate Belsome, R
Labor, trial 
lawyer, 
Democrat

Promote • • 108 $66,506

Belsome People's 
Court

Candidate Belsome, R
Labor, trial 
lawyer, 
Democrat

Promote • • • 93 $56,247

Belsome Some 
Ethics

Candidate Belsome, R
Labor, trial 
lawyer, 
Democrat

Attack • • • 18 $10,605

 Guidry Ethics 
And Values

Candidate Guidry, G
Business, 
Medical, 
Republican

Promote • • • 164 $51,723

Guidry Message 
To America

Candidate Guidry, G
Business, 
Medical, 
Republican

Promote • • 143 $47,488

Guidry Strange 
Characters

Candidate Guidry, G
Business, 
Medical, 
Republican

Promote • • 36 $15,318

Guidry Set 
Record Straight

Candidate Guidry, G
Business, 
Medical, 
Republican

Promote • 45 $14,412

Guidry Quiet 
Strength

Candidate Guidry, G
Business, 
Medical, 
Republican

Promote • • • • 43 $11,133

Stsupctla Guidry 
Louisiana's Rising

Candidate Guidry, G
Business, 
Medical, 
Republican

Promote • • 21 $6,955

Guidry Best For 
Louisiana

Candidate Guidry, G
Business, 
Medical, 
Republican

Promote • • 19 $6,708

Hughes Where In 
The World

Candidate Hughes, J
Business, 
Medical, 
Republican

Attack • 55 $46,872 

Hughes Bio Candidate Hughes, J
Business, 
Medical, 
Republican

Promote • 49 $34,123

Hughes Vote 
Early

Candidate Hughes, J
Business, 
Medical, 
Republican

Promote • 29 $29,634 

Kimball 
Grandmother

Candidate Kimball, K
Labor, trial 
lawyer, 
Democrat

Promote • • • 183 $75,779 

Kimball Set New 
Standards

Candidate Kimball, K
Labor, trial 
lawyer, 
Democrat

Promote • • 185 $71,164 

Kimball Built 
Reputation

Candidate Kimball, K
Labor, trial 
lawyer, 
Democrat

Promote • 159 $57,677 
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Louisiana, continued

Kuhn Most 
Experienced

Candidate Kuhn, J
Business, 
Medical, 
Republican

Promote • • • 176 $63,253 

Kuhn Walter 
Reed

Candidate Kuhn, J
Business, 
Medical, 
Republican

Promote • • 80 $30,020 

Kuhn Some 
Ethics

Candidate Kuhn, J
Business, 
Medical, 
Republican

Attack • • 86 $25,825 

Kuhn Fails The 
Test

Candidate Kuhn, J
Business, 
Medical, 
Republican

Attack • 52 $23,607 

Kuhn Mike 
Foster

Candidate Kuhn, J
Business, 
Medical, 
Republican

Promote • 66 $23,320 

Kuhn Most 
Experienced

Candidate Kuhn, J
Business, 
Medical, 
Republican

Promote • • • 176 $63,253 

Kuhn November 
2

Candidate Kuhn, J
Business, 
Medical, 
Republican

Attack • 39 $13,540 

Kuhn Most 
Important Thing

Candidate Kuhn, J
Business, 
Medical, 
Republican

Promote • • 19 $5,633 

Kuhn Guidry's 
Victims

Candidate Kuhn, J
Business, 
Medical, 
Republican

Attack • • 12 $3,857 

Lacan Guidry Big 
Differences

Special 
interest 
group

LCAN
Business, 
Medical, 
Republican

Contrast • • 150 $100,740 

Lacan Guidry Big 
Differences 3

Special 
interest 
group

LCAN
Business, 
Medical, 
Republican

Contrast • • 163 $86,535 

Lacan Guidry Big 
Differences Rev

Special 
interest 
group

LCAN
Business, 
Medical, 
Republican

Contrast • • 15 $6,376 

Lacan Kuhn 
Smear Squad 18 
Months

Special 
interest 
group

LCAN
Business, 
Medical, 
Republican

Attack • 59 $30,187 

AFJ Guidry 
Pollster

Special 
interest 
group

AFJ
Labor, trial 
lawyer, 
Democrat

Attack • • 69 $40,192

AFGG Candidate 
Endorsements

Special 
interest 
group

AFGG Non Partisan Promote • 39 $6,222 

AFGG Alliance 
Recommends 7

Special 
interest 
group

AFGG Non Partisan Promote • 14 $3,064 
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Louisiana, continued
RDO Moreno 
Belsome 
Cannizzaro 
Skrmetta

Special 
interest 
group

RDO
Business, 
Medical, 
Republican

Promote • 6 $3,375 

RDO  
Endorses 
Candidates

Special 
interest 
group

RDO
Business, 
Medical, 
Republican

Promote • 5 $2,040 

State Total 2454 $1,097,519

Michigan

Taylor Lies About 
Chief Justice

Candidate Taylor, C
Business, 
Medical, 
Republican

Attack • 880 $299,029 

Taylor Earn Your 
Way

Candidate Taylor, C
Business, 
Medical, 
Republican

Promote • • 869 $279,067 

Taylor 
Unqualified 
Hathaway

Candidate Taylor, C
Business, 
Medical, 
Republican

Attack • 390 $134,815 

Taylor Right To 
Be Protected

Candidate Taylor, C
Business, 
Medical, 
Republican

Promote • 358 $118,136 

Taylor Works 
Hard

Candidate Taylor, C
Business, 
Medical, 
Republican

Promote • 141 $38,248 

Hathaway Taylor 
Fell Asleep

Candidate Hathaway, DM
Labor, trial 
lawyer, 
Democrat

Contrast • • 1,066 $399,096 

MDCC Taylor 
Bush's Agenda

Party MDSCC
Labor, trial 
lawyer, 
Democrat

Attack • • 105 $82,556 

MDSCC Taylor 
The Sleeping 
Judge

Party MDSCC
Labor, trial 
lawyer, 
Democrat

Attack • 1,450 $701,681 

MDCC Taylor 
Wake Up Call 15

Party MDSCC
Labor, trial 
lawyer, 
Democrat

Attack • 1,020 $250,967 

MDCC Taylor 
George Bush

Party MDSCC
Labor, trial 
lawyer, 
Democrat

Attack • 85 $57,486 

MDCC Taylor 
Good Soldier

Party MDSCC
Labor, trial 
lawyer, 
Democrat

Attack • 136 $53,390 

MDCC Taylor 
Good Soldier 2

Party MDSCC
Labor, trial 
lawyer, 
Democrat

Attack • 31 $18,052 
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Michigan, continued

MRP Hathaway 
Unqualified

Party MRP
Business, 
Medical, 
Republican

Attack • 644 $401,259 

MCC Taylor 
Tough On Crime

Special 
interest 
group

MCC
Business, 
Medical, 
Republican

Promote • • 1,153 $750,772 

MCC Hathaway 
Tough On 
Predators

Special 
interest 
group

MCC
Business, 
Medical, 
Republican

Attack • 55 $54,097 

State Total 8383 $3,638,651

Mississippi
Chandler Man Of 
Character

Candidate Chandler, D Non Partisan Promote • 84 $34,123 

Kitchens Blessed 
60

Candidate Kitchens, J Non Partisan Promote • • 299 $110,368 

Kitchens Out Of 
My Kitchen

Candidate Kitchens, J Non Partisan Promote • 287 $55,984 

Kitchens Blessed Candidate Kitchens, J Non Partisan Promote • • 150 $37,040 

Smith Protecting 
Children

Candidate Smith, J. Non Partisan Promote • 485 $77,632 

Smith Measure 
Man's Character

Candidate Smith, J. Non Partisan Promote • 276 $56,485 

Smith Rated 
Efficient

Candidate Smith, J Non Partisan Promote • • 145 $42,535 

Smith Record Of 
Integrity

Candidate Smith, J Non Partisan Promote • 72 $20,370 

LEAA Diaz 
Protect Our 
Families

Special 
interest 
group

LEAA Non Partisan Attack • 770 $337,519 

LEAA Smith 
Protect Our 
Families

Special 
interest 
group

LEAA Non Partisan Promote • • 1,195 $322,957 

Stoplaw Smith 
Serving Ms

Special 
interest 
group

SLAM
Business, 
medical, 
Republican

Promote • 562 $132,259 

MFEP Smith Tort 
Reform

Special 
interest 
group

MFEP
Business, 
medical, 
Republican

Promote • 238 $67,797 

State Total 4,563 $1,295,069 
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Montana
STSUPCTMT 
Mcgrath Pam 
Bucy

Candidate McGrath, M Non Partisan Promote • 206 $22,916 

STSUPCTMT 
Mcgrath Mike 
Menahan

Candidate McGrath, M Non Partisan Promote • 184 $19,099 

STSUPCTMT 
Mcgrath Bill 
Slaughter

Candidate McGrath, M Non Partisan Promote • 181 $18,786 

State Total 571 $60,801 

North Carolina
Edmunds These 
People 15

Candidate Edmunds, B Public funding Promote • 668 $148,586 

Reynolds 
Understand

Candidate Reynolds, S Public funding Promote • • 220 $58,660 

Reynolds 
Understand 15

Candidate Reynolds, S Public funding Promote • • 161 $27,028 

State Total 1,049 $234,274 

Nevada
Allf Endorsements Candidate Allf, N Non Partisan Promote • 398 $143,830 

Allf Bio Candidate Allf, N Non Partisan Promote • 218 $123,008 

Allf Bio Rev Candidate Allf, N Non Partisan Promote • 175 $23,728 

Chairez Bio 60 Candidate Chairez, D Non Partisan Promote • • • 184 $131,905 

Gibbons Years Of 
Experience

Candidate Gibbons, M Non Partisan Promote • 360 $108,970 

Gibbons Top 
Rated

Candidate Gibbons, M Non Partisan Promote • 357 $101,712 

Pickering Blew 
The Whistle Rev

Candidate Pickering, K Non Partisan Promote • • 354 $204,447 

Pickering Right 
Experience

Candidate Pickering, K Non Partisan Promote • 287 $107,995 

Pickering Praise Candidate Pickering, K Non Partisan Promote • 208 $85,728 

Pickering Only 
Right Experience

Candidate Pickering, K Non Partisan Promote • 236 $84,841 

Pickering Only 
Right Experience 
2

Candidate Pickering, K Non Partisan Promote • 272 $63,328 

Pickering The 
Choice Rev

Candidate Pickering, K Non Partisan Contrast • 117 $51,748 

Pickering Blew 
The Whistle Sp

Candidate Pickering, K Non Partisan Promote • • • 69 $28,959 

Pickering The 
Choice

Candidate Pickering, K Non Partisan Contrast • 221 $28,034 
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Nevada, continued
Pickering Right 
Experience Rev

Candidate Pickering, K Non Partisan Promote • 194 $28,020 

Pickering Blew 
The Whistle 
Rev 2

Candidate Pickering, K Non Partisan Promote • • • 58 $8,080 

Pickering Blew 
The Whistle

Candidate Pickering, K Non Partisan Promote • • 13 $4,699 

Schumacher 
Proud Of Mom

Candidate Schumacher, D Non Partisan Promote • 123 $89,296 

Schumacher I'm 
Voting Not A 
Judge

Candidate Schumacher, D Non Partisan Contrast • 57 $31,109 

Schumacher I'm 
Voting

Candidate Schumacher, D Non Partisan Promote • 5 $1,069 

State Total 3,906 $1,450,506 

Ohio

O'Connor Voice 
Plain Dealer 15

Candidate O'Connor, M
Business, 
medical, 
Republican

Promote • • 290 $81,893 

O'Connor Voice 
Dispatch 15

Candidate O'Connor, M
Business, 
medical, 
Republican

Promote • • 381 $76,185 

O'Connor Voice 
Police Fire 15

Candidate O'Connor, M
Business, 
medical, 
Republican

Promote • • 407 $63,278 

Russo Facts Candidate Russo, J
Labor, trial 
lawyer, 
Democrat

Contrast • 40 $28,054 

Stratton Big 
Heart

Candidate Stratton, E
Business, 
medical, 
Republican

Promote • 564 $117,121 

Stratton Rated 
Excellent 15

Candidate Stratton, E
Business, 
medical, 
Republican

Promote • 498 $109,446 

Stratton Velvet 
Hammer 10

Candidate Stratton, E
Business, 
medical, 
Republican

Promote • 490 $98,231 

PFOF Stratton 
Eyes Of A Child

Special 
interest 
group

PFOF
Business, 
medical, 
Republican

Promote • 1,237 $477,175 

PFOF O'Connor 
Peaceful Night 
Rev

Special 
interest 
group

PFOF
Business, 
medical, 
Republican

Promote • • 424 $160,139 

PFOF O’Connor 
Peaceful Night

Special 
interest 
group

PFOF
Business, 
medical, 
Republican

Promote • • 99 $47,309 

State Total 4,430 $1,258,831 
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Texas

Jefferson Only In 
America

Candidate Jefferson, W
Business, 
medical, 
Republican

Promote • 569 $400,980 

Jefferson Rose To 
Chief Justice

Candidate Jefferson, W
Business, 
medical, 
Republican

Promote • 4 $3,504 

Wainwright 
Activist Judges

Candidate Wainwright, D
Business, 
medical, 
Republican

Promote • • 299 $292,123 

Yanez Ideal World Candidate Yanez, L
Labor, trial 
lawyer, 
Democrat

Promote • • 65 $31,714 

Jordan Yanez 
Houston

Party TDP
Labor, trial 
lawyer, 
Democrat

Contrast • • 2,075 $904,978 

Jefferson 
Wainwright 
Johnson

Party HCRP
Business, 
medical, 
Republican

Promote • 705 $463,368 

Rising Gas Prices Party EPCDP
Labor, trial 
lawyer, 
Democrat

Contrast • 33 $8,657 

State Total 3,750 $2,105,324

West Virginia

STSUPCTWV 
Bastress Bio

Candidate Bastress, B
Labor, trial 
lawyer, 
Democrat

Promote • 148 $31,238

STSUPCTWV 
Bastress Warped 
Justice

Candidate Bastress, B
Labor, trial 
lawyer, 
Democrat

Contrast • • 91 $17,795

STSUPCTWV 
Ketchum Bio

Candidate Ketchum, M
Labor, trial 
lawyer, 
Democrat

Promote • 389 $71,269

STSUPCTWV 
Ketchum Bio 60

Candidate Ketchum, M
Labor, trial 
lawyer, 
Democrat

Promote • • 123 $54,070

STSUPCTWV 
Ketchum Bio 
Rev 60

Candidate Ketchum, M
Labor, trial 
lawyer, 
Democrat

Promote • • 80 $17,430

STSUPCTWV 
Ketchum Ketchup 
Guy

Candidate Ketchum, M
Labor, trial 
lawyer, 
Democrat

Promote • 565 $120,501

STSUPCTWV 
Ketchum Ketchup 
Guy Rev

Candidate Ketchum, M
Labor, trial 
lawyer, 
Democrat

Promote • 1,022 $166,238

STSUPCTWV 
Ketchum Mumbo 
Jumbo

Candidate Ketchum, M
Labor, trial 
lawyer, 
Democrat

Promote • 228 $49,255



The New Politics of Judicial Elections: 2000–2009 95

C
re

at
iv

e 
N

am
e

Sp
on

so
r

W
ho

In
te

re
st

To
ne

Tr
ad

it
io

na
l

C
iv

il 
Ju

st
ic

e

C
ri

m
in

al
 J

us
tic

e

Sp
ec

ia
l I

nt
er

es
t

C
ri

tic
is

m
 f

or
 D

ec
is

io
ns

Fa
m

ily
 V

al
ue

s

C
on

se
rv

at
iv

e 
Va

lu
es

C
iv

il 
R

ig
ht

s

R
ol

e 
of

 J
ud

ge
s

A
tt

ac
k

N
ot

 A
pp

lic
ab

le

Et
hi

cs

Sp
ot

 C
ou

nt

Es
ti

m
at

ed
 C

os
t

West Virginia, continued
STSUPCTWV 
Ketchum Take A 
Hike

Candidate Ketchum, M
Labor, trial 
lawyer, 
Democrat

Attack • 16 $2,566

STSUPCTWV 
Maynard I Like 
Spike

Candidate Maynard, S
Labor, trial 
lawyer, 
Democrat

Promote • • 168 $27,617

STSUPCTWV 
Maynard Menace

Candidate Maynard, S
Labor, trial 
lawyer, 
Democrat

Attack • 66 $12,948

STSUPCTWV 
Maynard 
Newspapers 
Endorse

Candidate Maynard, S
Labor, trial 
lawyer, 
Democrat

Promote • 139 $25,475

STSUPCTWV 
Maynard Son Of 
West Virginia

Candidate Maynard, S
Labor, trial 
lawyer, 
Democrat

Promote • 192 $45,215

STSUPCTWV 
Walker Always

Candidate Walker, B
Business, 
medical, 
Republican

Promote • • 160 $27,463

STSUPCTWV 
Walker Believe

Candidate Walker, B
Business, 
medical, 
Republican

Promote • • • 270 $52,407

STSUPCTWV 
Workman 
Integrity

Candidate Workman, M
Labor, trial 
lawyer, 
Democrat

Promote • 209 $34,990

STSUPCTWV 
Workman 
Working People

Candidate Workman, M
Labor, trial 
lawyer, 
Democrat

Promote • 203 $25,479

STSUPCTWV 
Workman 
Working People 
Rev

Candidate Workman, M
Labor, trial 
lawyer, 
Democrat

Promote • 50 $7,039

STSUPCTWV 
WVBCT 
Maynard 
Denouncement

Special 
interest 
group

WVBCT
Labor, trial 
lawyer, 
Democrat

Attack • • 87 $46,638

STSUPCTWV 
WVCOC 
Maynard For The 
Record

Special 
interest 
group

WVCOC
Business, 
medical, 
Republican

Promote • 386 $109,918

STSUPCTWV 
WVCOC 
Maynard For The 
Record Rev

Special 
interest 
group

WVCOC
Business, 
medical, 
Republican

Promote • 26 $10,388 

STSUPCTWV 
WVCOC 
Maynard True 
Friend

Special 
interest 
group

WVCOC
Business, 
medical, 
Republican

Promote • 122 $19,626 
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West Virginia, continued
STSUPCTWV 
Wvcoc Mcgraw 
Enough

Special 
interest 
group

WVCOC
Business, 
medical, 
Republican

Attack • • 732 $165,450 

STSUPCTWV 
Wvcoc Walker 
Treated Fairly

Special 
interest 
group

WVCOC
Business, 
medical, 
Republican

Promote • 579 $127,205 

State Total 6,051 1,268,220

Wisconsin
Butler 
Battleground

Candidate FoJLB Non Partisan Promote • • 940 $181,952 

Butler Kohl For 
Butler

Candidate FOJLB Non Partisan Promote • • 474 $111,239 

Butler It's An 
Honor

Candidate FOJLB Non Partisan Promote • • • 114 $17,269 

Butler Shame Candidate FOJLB Non Partisan Contrast • • 29 $7,221 

Gableman Slimy 
Attacks

Candidate Gableman, M Non Partisan Promote • 241 $48,823 

Gableman 
Shadowy Special 
Interests

Candidate Gableman, M Non Partisan Contrast • 106 $45,013 

CFAF Butler 
Murdered Wife

Special 
interest 
group

CFAF
Business, 
medical, 
Republican

Attack • 687 $222,374 

CFAF Butler 
Ralph Armstrong 
2

Special 
interest 
group

CFAF
Business, 
medical, 
Republican

Attack • 301 $108,652 

CFAF Butler 
Ralph Armstrong

Special 
interest 
group

CFAF
Business, 
medical, 
Republican

Attack • 186 $52,433 

CFAF Butler 
Ralph Armstrong 
3

Special 
interest 
group

CFAF
Business, 
medical, 
Republican

Attack • 39 $14,619 

CFG Criminals 
Threaten

Special 
interest 
group

CFG
Business, 
medical, 
Republican

Promote • 1,191 $465,431 

GWC Butler 
Who Can

Special 
interest 
group

GWC
Labor, trial 
lawyer, 
Democrat

Promote • • 960 $277,374 

GWC Remember 
Mike Gableman

Special 
interest 
group

GWC
Labor, trial 
lawyer, 
Democrat

Attack • • 855 $272,487 

GWC Meet Mike 
Gableman

Special 
interest 
group

GWC
Labor, trial 
lawyer, 
Democrat

Attack • • 780 $267,927 

GWC Gableman 
Too Far

Special 
interest 
group

GWC
Labor, trial 
lawyer, 
Democrat

Attack • • 835 $251,373 
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Wisconsin, continued

GWC Better 
Choice

Special 
interest 
group

GWC
Labor, trial 
lawyer, 
Democrat

Contrast • • 193 $96,034 

GWC It's Mike 
Gableman

Special 
interest 
group

GWC
Labor, trial 
lawyer, 
Democrat

Attack • 6 $3,773 

WEAC Gableman 
Imagine

Special 
interest 
group

WEAC
Labor, trial 
lawyer, 
Democrat

Attack • 187 $48,321 

WMC Loophole 
Louie

Special 
interest 
group

WMC 
Business, 
medical, 
Republican

Attack • • 1,718 $524,212 

WMC Butler 
Common Sense

Special 
interest 
group

WMC 
Business, 
medical, 
Republican

Attack • 1,350 $444,250 

WMC Gableman 
Thank Judges 2

Special 
interest 
group

WMC 
Business, 
medical, 
Republican

Promote • 751 $323,544 

WMC Gableman 
Thank Judges

Special 
interest 
group

WMC 
Business, 
medical, 
Republican

Promote • 17 $4,836 

State Total 11,960 $3,789,157 

Abbreviations
AFGG Alliance for Good Government 
AFJ Alliance for Justice
CFAF Coalition for America’s Families
CFG Club for Growth
CFIF Center for Individual Freedom
EPCDP El Paso County Democratic Party 
GWC Greater Wisconsin Committee
HCRP Harris County Republican Party
LCAN Louisiana Conservative Action Network
LEAA Law Enforcement Alliance of America
MCC Michigan Chamber of Commerce
MDSCC Michigan Democratic State Central Committee
MFEP Mississippians for Economic Progress
MRP Michigan Republican Party
PFOF Partnership for Ohio’s Future
RDO Regular Democratic Organization
SLAM Stop Lawsuit Abuse in Mississippi 
TDP Texas Democratic Party
WEAC Wisconsin Education Association Council 
WMC Wisconsin Manufacturers & Commerce
WVBCT West Virginia Building & Construction Trades PAC
WVCOC West Virginia Chamber of Commerce





Judicial Elections: A National Overview
22 states hold at least some competitive elections for state Supreme Court justices.  ➜

16 states hold only one-candidate retention elections for Supreme Court justices. ➜

Thus, Supreme Court justices face some form of election in 38 states. ➜

When local general jurisdiction trial courts are considered, appellate and trial judges face  ➜

some form of election in 39 states.

Judicial Appointments: A National Overview
29 states initially appoint Supreme Court justices. ➜ *

24 states use a system known as merit selection. Governors select justices from slates of nomi- ➜

nees submitted to them by nonpartisan commissions.

5 states use other appointment systems, such as gubernatorial or legislative appointments,  ➜

without any use of nonpartisan nominating commissions.

Public Financing States

As of June 2010, four states with competitive elections provide public financing for appellate candi-
dates: North Carolina (enacted in 2002); New Mexico (enacted in 2007); and Wisconsin (enacted in 
2009). In 2010, West Virginia enacted a pilot public financing program for the 2012 state Supreme 
Court of Appeals elections.

To learn more about which states use each system, visit the American Judicature 
Society’s “Judicial Selection in the States” website, at www.ajs.org, or visit the 
“State Issues” section at  www.justiceatstake.org.

* In a unique hybrid 
system, New 
Mexico Supreme 
Court justices are 
appointed, but must 
face one partisan 
election to stay in 
office. Thus, New 
Mexico is listed in 
both the election 
and appointment 
categories.

More information
@justiceatstake.org
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103 Bluegrass Commons Blvd.
Hendersonville TN 37075

Lindsay Gross
Putnam County Bar Assn
100 South Jefferson Ave
Cookeville TN 38501

Scott Hall
Sevier County Bar Assn
105 Bruce St
Sevierville TN 37862

Kim Helper
Williamson County Bar Assn
PO Box 937
21st Judicial Dist
Franklin TN 37065

Wayne Henry
Loudon County Bar Assn
P O Box 366
322 Grove St
Loudon TN 37774

Jason Holly
Carter County Bar Assn
420 Railroad Street
Elizabethton TN 37643

Carmon Hooper
Haywood County Bar Assn
P O Box 55
10 S Court Square
Brownsville TN 38012

Carmon Hooper
Haywood County Bar Assn
P O Box 55
10 S Court Square
Brownsville TN 38012

Douglas Jenkins
Hawkins County Bar Assn
107 E Main St Ste 321
Rogersville TN 37857

Christopher Keeton
Coffee County Bar Assn
401 MURFREESBORO HWY
MANCHESTER TN 37355
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Caroline Knight
Cumberland County Bar Assn
28 W Fifth Street
Crossville TN 38555

Ed Lancaster
Maury County Bar Assn
PO Box 998
147 Bear Creek Pike
Columbia TN 38402

Gregory Leffew
Roane County Bar Assn
PO Box 63
109 North Front Avenue
Rockwood TN 37854

Matt Maddox
Carroll County Bar Assn
P O Box 827
19695 E Main St
Huntingdon TN 38344

Tony Maness
Obion County Bar Assn
PO Box 2041
201 W. Washington Ave
Union City TN 38281

James McKenzie
Twelfth Judicial District Bar Assn
1475 Market St Rm 202
Dayton TN 37321

William Mitchell
White County Bar Assn
112 South Main Street
Sparta TN 38583

David Myers
Union County Bar Assn
P O Box 13
105 Monroe St
Maynardville TN 37807

Janet Mynatt
Anderson County Bar Assn
PO Box 5209
Oak Ridge TN 37831

Timothy Naifeh
Lake County Bar Assn
227 Church St
Tiptonville TN 38079

Julia North
Montgomery County Bar Assn
PO Box 361
120 S. 2nd Street
Clarksville TN 37041

Beau Pemberton
Weakley County Bar Assn
PO Box 789
Dresden TN 38225

Jody Pickens
Jackson-Madison County Bar Assn
PO Box 2825
Jackson TN 38302

Tim Potter
Dickson County Bar Assn
210 E. College St.
Dickson TN 37055

Will Roach
Jefferson County Bar Assn
1004 N Hwy 92 Suite B
1004 N Hwy 92 Suite B
Jefferson City TN 37760

Stevie Roller
Warren County Bar Assn
111 W Court Sq Ste 1
McMinnville TN 37110

Curt Rose
Kingsport Bar Assn
PO Box 1404
537 E Center St
Kingsport TN 37662

Dora Salinas
Cheatham County Bar Assn
104 Frey St
104 Frey St
Ashland City TN 37015

Tommy Santel
Rutherford-Cannon County Bar Assn
P.O. Box 884
16 Public Square N
Murfreesboro TN 37130

Randall Self
Lincoln County Bar Assn
P O Box 501
131A E Market St
Fayetteville TN 37334

Todd Shelton
Greene County Bar Assn
100 S Main St
Greeneville TN 37743

Stephanie Sherwood
Washington County Bar Assn
2203 McKinley Rd.  Ste 137
Johnson City TN 37604

Lois Shults-Davis
Unicoi County Bar Assn
PO Box 129
111 Gay Street
Erwin TN 37650

David Stanifer
Claiborne County Bar Assn
PO Box 217
1735 Main St
Tazewell TN 37879

James Taylor
Rhea County Bar Assn
1374 Railroad St Ste 400
Dayton TN 37321

Dwaine Thomas
Monroe County Bar Assn
PO Box 99
102 College St
Madisonville TN 37354

Robert Thompson
Bradley County Bar Assn
P O Box 191
30 2nd St NW
Cleveland TN 37364

Harriet Thompson
Hardeman County Bar Assn
P O Box 600
205 East Market St.
Bolivar TN 38008

Billy Townsend
Decatur,Lewis,
Perry,Wayne Counties Bar Assn
26 West Linden Ave
26 West Linden Ave
Hohenwald TN 38462

John White
Bedford County Bar Assn
P O Box 169
111 North Spring St Ste 202
Shelbyville TN 37162
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Derreck Whitson
Cocke County Bar Assn
P.O. Box 1230
311 East Broadway
Newport TN 37822

John Lee Williams
Humphreys County Bar Assn
102 S Court Square
102 South Court Square
Waverly TN 37185

Jennifer Williams
Robertson County Bar Assn
109 Fifth Avenue West
109 Fifth Avenue West
Springfield TN 37172

Matthew Willis
Dyer County Bar Assn
PO Box H
322 Church Ave. N.
Dyersburg TN 38025

Tish Wilsdorf
Hickman County  Bar Assn
820 Hwy 100
121 Cabin Dr.
Centerville TN 37033

Donald Winder
McMinn-Meigs County Bar Assn
PO Box 628
10 W Madison Ave
Athens TN 37371

Barney Witherington
Tipton County Bar Assn
P O Box 922
205 S Main Street
Covington TN 38019
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Adele Anderson
Tennessee Board of Law Examiners
401 Church Street Suite 2200
Nashville TN 37243

Ursula Bailey
William Henry Hastie Chapter - National Bar Assn.
706 Walnut St
Knoxville TN 37902

 Beckman
Lincoln Memorial University Duncan School of Law
601 West Summit Hill Dr.
Knoxville TN 37902

Barri Bernstein
Tennessee Bar Foundation
618 Church St Suite 120
Nashville TN 37219

Rebecca Blair
Tennessee Lawyers Assn for Women
5214 Maryland Way Ste 207
Brentwood TN 37027

Doug Blaze
University of Tennessee College of Law
1505 W. Cumberland Ave
Knoxville TN 37923

Leilani Boulware
Lawyers Fund for Client Protection
4400 Franklin Rd.
Nashville TN 37204

Lucie Brackin
Association for Women Attorneys
65 Union Ave. 9th Floor Cotton Exchange Bldg.
Memphis TN 38103

Beth Brooks
East Shelby County Bar Assn
2299  Union Ave
Memphis TN 38104

Tonya Cammon
Federal Bar Assn  Chattanooga Chapter
633 Chestnut St. Suite 900
Chattanooga TN 37450

John Cannon
Memphis Bar Association
22 N. Front Street Suite 850
Memphis TN 38013

Hewitt Chatman
Ballard-Taylor Bar Association
511 Algie Neely Rd
Denmark TN 38391

Erik Cole
Tennessee Alliance for Legal Services
50 Vantage Way Suite 250
Nashville TN 37228

Isaac Conner
Tennessee Alliance for Black Lawyers
1223 5th Ave. N.
Nashville TN 37208

Walter Crouch
Federal Bar Assn-Nashville Chapter
P O Box 198966
511 Union St Suite 2700
Nashville TN 37219

Karen Crutchfield
ETLAW
180 Market Place Blvd.
Knoxville TN 37922

Barbara Deans
Ben Jones Chapter - National Bar Association
365 Marianna Cove
Memphis TN 38111

Laura Dykes
TN Assn of Criminal Defense Lawyers
404 James Robertson Pky #2022
Nashville TN 37219

Anne Fritz
Memphis Bar Association
80 Monroe Suite 220
Memphis TN 38103

Michael Gabel
Federal Bar Assn - Memphis Chapter
3620 Hacks Cross Rd Bldg B Fl2
Memphis TN 38125

Melanie Gober
Lawyers Association for Women
P O Box 190583
Nashville TN 37219

Chris Guthrie
Vanderbilt University School of Law
131 21st Ave. South Room 108
Nashville TN 37203

Lela Hollabaugh
Board of Professional Responsibility
1600 Division St. Suite 700
Nashville TN 37203

Lynda Hood
Chattanooga Bar Association
801 Broad St Suite 420 Pioneer Bldg
Chattanooga TN 37402

Nicole James
Napier-Looby Bar Assn
211 Commerce Street Ste 800
Nashville TN 37201

Nancy Jones
Board of Professional Responsibility
10 Cadillac Drive SUite 220
Brentwood TN 37027

Suzanne Keith
Tennessee Association for Justice
1903 Division St
Nashville TN 37203
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Kaz Kikkawa
Tennessee Asian Pacific American Bar Asssociation
c/o Branstetter, Stranch & Jennings, PLLC
One Park Plaza 1-4-E
Nashville TN 37203

Michael King
Knoxville Bar Association
PO Box 900
900 S. Gay St. Suite 900
Knoxville TN 37901

Jeff Kinsler
Belmont University College of Law
1900 Belmont Blvd
Nashville TN 37212

Ira Long
Chattanooga Bar Association
1205 Tallan Building Two Union Square
Chattanooga TN 37402

Ira Long
Chattanooga Bar Association
1205 Tallan Building Two Union Square
Chattanooga TN 37402

Joe Loser
Nashville School of Law
4013 Armory Oaks Drive
600 Linden Square
Nashville TN 37204

Judy McKissack
Tennessee Commission CLE
3041 Ashland City Rd
Clarksville TN 37043

Bob Mendes
Nashville Bar Association
2525 West End Ave Suite 1475
Nashville TN 37203

Jimmie Miller
Tennessee Board of Law Examiners
P O Box 3740
1212 N Eastman Rd
Kingsport TN 37664

Phillip Miller
Tennessee Association for Justice
631 Woodland St
Nashville TN 37206

Mario Ramos
TN Assn of Spanish Speaking Attnys
611 Commerce St Suite 3119
Nashville TN 37203

Allan Ramsaur
Tennessee Bar Association
221 4th Ave N Suite 400
Nashville TN 37219

Chantelle Roberson
S.L. Hutchins Chapter - National Bar Assn.
832 Georgia Avenue Ste 1000
Chattanooga TN 37402

Donna Roberts
Lawyers Assn for Women
Marion Griffin Rep
401 Commerce Street Ste 800
Nashville TN 37219

Amanda Rogers
SETLAW
P.O. Box 151
1110 Market St. Suite 500
Chattanooga TN 37401

Barbara Short
TN Assn of Criminal Defense Lawyers
121 21st Ave. N. Ste 311
Nashville TN 37203

Kevin Smith
Cecil C. Humphreys School of Law
1 North Front St.
Memphis TN 38103

Tessa Smith
Tennessee Lawyers Assn for Women
P. O. Box 331214
Nashville TN 37203

Melanie Stewart
Tennessee Defense Lawyers Assn
9040 Garden Arbor Dr Ste 101
Germantown TN 38138

Libby Sykes
Administrative Offices of the Courts
511 Union St Suite 600
Nashville TN 37219

Brack Terry
Federal Bar Association  NE TN Chapter
PO Box 724
918 W First North St
Morristown TN 37815

Dalton Townsend
Tennessee Commission CLE
PO Box 869
617 Main Street
Knoxville TN 37901

Marsha Wilson
Knoxville Bar Association
P O Box 2027
505 Main St  Suite 50
Knoxville TN 37901

Gigi Woodruff
Nashville Bar Association
315 Union Street Suite 800
Nashville TN 37201
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