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Executive Summary 
The death penalty is a highly controversial form of punishment, unique both “in its 
severity and irrevocability,” as noted in 1972 by the United States Supreme Court in 
Furman v. Georgia. The Tennessee House of Representatives Judiciary Committee 
requested the Office of Research examine the costs of Tennessee’s death penalty because 
of the varied judgments and controversy surrounding it. (See Appendix A.) In this report, 
analysts compare the costs of adjudicating first-degree murder cases subject to the death 
penalty to those not subject to the death penalty in Tennessee. 

Other states and research entities have analyzed the costs of capital punishment. 
However, none has focused specifically on Tennessee’s procedures, background, and 

individual cases. This analysis tracks cases through every stage in Tennessee’s 
adjudication process. It includes costs to local, state, and federal governmental entities, as 
well as to private individuals. 

The purpose of this study is to: 

e Examine case processes for first-degree murder cases including capital cases, life 
without the possibility of parole cases, and life with the possibility of parole cases 
in Tennessee. 

e Compare the costs of first-degree murder cases in Tennessee. 
Recommend policy changes to streamline the capital case process and increase 
accountability. 

The study concludes: 

Overall, first-degree murder cases in which the prosecution has filed a 
notice to seek the death penalty cost more than life without parole and life 
with the possibility of parole cases. Death penalty cases cost more because: 

e they are more complex 

® more agencies and people are involved in the adjudication of 
the cases, 

e both the prosecution and defense spend more time in 
preparation, and . 

e the appellate process has more steps. (See page 11.) 

Tennessee District Attorneys General exercise considerable discretion when 

deciding which punishment to seek for individuals accused of first-degree murder: 
the death penalty, life without parole, or life with the possibility of parole. As such, 
prosecutors are not consistent in their pursuit of the death penalty. Some prosecutors 

interviewed in this study indicated that they seek the death penalty only in extreme cases, 
or the “worst of the worst.” However, prosecutors in other jurisdictions seek the death 
penalty as a standard practice on every first-degree murder case that meets at least one 
aggravating factor. Still, surveys and interviews indicate that others use the death penalty 
as a “bargaining chip” to secure plea bargains for lesser sentences. Meanwhile, defense 
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attorneys must prepare their cases, often without knowing the punishment the prosecutor 
intends to seek. (See pages 13-15.) 

Capital trials cost more than life without the possibility of parole and life with the 
possibility of parole trials. Survey data indicates that capital trials cost an average of 
$46,791; life without the possibility of parole trials cost an average of $31,494; and life 
with the possibility of parole trials cost an average of $31,622. The life without parole 
average does not include defense attorney costs, as the defense counsel did not respond to 
data requests. (See page 16.) ‘ 

¢ Capital trials take longer than non-capital first-degree murder trials because 
attorneys for both the prosecution and defense file more motions and raise more 
issues. (See page 16.) 

¢ Capital and life without parole jury trials have two separate phases: 1) guilt/ 
innocence, and 2) sentencing, which lead to increased costs. (See pages 16-17.) 

e Tennessee employs five capital case attorneys to assist trial judges with capital 
cases in an effort to eliminate court delays. (See page 17.) 

¢ In addition to Public Defenders, judges appoint some private attorneys to 
represent indigent defendants. Appointed attorneys represent more defendants 
than public defenders in all three types of cases. (See pages 17-18.) 

¢ Tennessee Supreme Court Rule 13 entitles all capital defendants to two attorneys. 
Further, Rule 13 specifies qualifications that both attorneys must meet. (See page 
18.) 

® The Tennessee Rules of Criminal Procedure differentiates between capital and 
non-capital trials by entitling both the prosecution and defense to additional 
peremptory juror challenges when the offense is punishable by death. (See page 
21) 

« Judges sequester juries more frequently in capital trials than other types. This 
results in lodging expenses and additional food for the individual jurors. (See 
page 21.) 

« Among the cases in the sample, capital and life with the possibility of parole 
defendants received mental health evaluations more frequently than life without 
parole defendants. (See page 22.) 

Death penalty cases have a more complex appellate process than other first-degree 
murder cases. Capital cases have an automatic appeal, while non-capital cases have 
discretionary appeals to the Tennessee Supreme Court. All defendants have the right to 
appeal to the United States Supreme Court; however, the court has the authority to decide 
whether each case merits review except in capital cases. (See pages 22-24.) 

Researchers found that the Tennessee Court of Criminal Appeals reversed 29 
percent of capital cases on direct appeal. A 2000 study focused on error rates in capital 
cases. From 1977-1995, Tennessee Courts of Criminal Appeals reviewed 109 capital 
cases on direct appeal. Of those, the court reversed 32, or 29 percent, for errors made 
during the trials. (See page 23.) 
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The General Assembly created the Office of the Post Conviction Defender in 1995 to 
provide representation for any person convicted and sentenced to death who is 
unable to secure counsel because of indigence. The average cost per case ranges from 

$27,281 in fiscal year 1995-96 to $18,459 in fiscal year 2003-04. The number of cases: 
ranged from 14 in fiscal year 1995-96 to 54 in fiscal year 2002-03. The average cost per 
case has decreased because the number of cases increased. (See pages 25-28.) 

Tennessee Code Annotated, Section 40-27-101 authorizes the Governor to “grant 
reprieves, commutations, and pardons in all criminal cases after conviction.” The 

Board of Probation and Parole receives numerous clemency applications every year, for 
all types of criminal sentences, not just capital cases. The Board also holds parole 
hearings for inmates sentenced to life with the possibility of parole. The Board 
considered 272 parole applications for inmates sentenced to life without the possibility of 
parole since 1993. Of those, the Board placed 77 on parole. The Board revoked parole for 
nine parolees, or 11.7 percent. (See pages 31-33.) 

Incarceration 
The annual incarceration costs for Tennessee death row inmates are the same as 
other maximum-security inmates (such as individuals incarcerated for rape or non- 
capital first-degree murder). According to department staff, the Department of 
Correction calculates an operation cost per day for each facility, which applies to all 
inmates regardless of sentence type. As of April 2004, Tennessee has 97 people on death 
row. According to the department, death row inmates spend. an average of 13.22 years on . 
death row..(See pages 36-38.) 

The execution of an inmate saves the state approximately $773,736 for the future 
imprisonment of the inmate when compared to an inmate sentenced to life without 
parole, Executions save $680,549 when compared to inmates sentenced to life with 
the possibility of parole. (See pages 36-37.) 

Administering the Death Penalty 
Robert Glen Coe’s execution by lethal injection cost Riverbend Maximum Security 
Institution $11,668. The total cost of execution includes additional security, medical 
supplies, medical personnel, and the necessary chemicals for the procedure. The 
institution also places lighting outside the gates, portable restrooms, and additional 
security to prevent disputes among demonstrators. (See page 38.) 

The Indirect Effects of the Death Penalty 
The Tennessee Bureau of Investigation provides greater investigative services in 
capital cases than in other non-capital first-degree murder cases. Local law 

enforcement agencies initially conduct all investigations similarly. They do not know 
what type of punishment the prosecutor will pursue until late in the investigation. (See 
pages 38-39.) 

First-degree murder causes emotional stress and pain for jurors, the victims’ family, 
and the defendant’s family. Although any traumatic trial may cause stress, the 
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pressure may be at its peak during capital trials. Jurors serving on traumatic trials are 
six times more likely to suffer from symptoms of depression than jurors serving on non- 
traumatic trials. While many victims’ families seek retribution or closure in an execution, 
others renounce the death penalty as causing more suffering to themselves and others. 
Defendants’ family members may face shame and social isolation from media coverage 
or health problems from stress-related conditions. (See pages 39-41.) 

Previous research provides no clear indication whether the death penalty acts as a 
method of crime prevention. Some research supports the death penalty as a deterrent, 
other studies support the notion that it is not a deterrent, and still others indicate that the 
death penalty stimulates acts of first-degree murder. (See pages 41-44.) 

Administrative Issues 
The State of Tennessee does not have a comprehensive, integrated criminal justice 
information system. Office of Research staff found inconsistencies in Administrative 
Office of the Courts data, Department of Correction data, and data from local clerks, 
including: missing persons, inconsistent spelling of defendant names, inaccurate or 
missing dates of birth, and inaccurate or missing sentence types. An integrated 
information system would ensure that authorities have accurate information concerning 

people in state custody; increase efficiency during decision-making and case processing; 
and reduce the risk of human error during data entry. (See pages 44-45.) 

Neither attorneys nor judges in Tennessee track the time they spend on individual 
cases. Attorney and judge time is one of the greatest expenses of the total cost of the 
death penalty. Office of Research staff found anecdotal information regarding the 
differences between capital and non-capital cases. Although anecdotal information is 
useful, measurable criteria to compare capital and non-capital cases would also reveal 

important information. Tracking time would allow outside consultants and analysts to 
understand caseloads and to evaluate performance. It would also provide a mechanism 
for calculating an accurate cost of the death penalty and other public policy issues. (See 
page 46.) 

No accurate record of death notices and life without parole notices filed exists in 
Tennessee. An accurate record of death and life without parole notices would enable 
interested parties (judges, attorneys, legislators, and analysts) to monitor and track cases 
and to pian for future resource expenditures. (See page 46.) : 

Tennessee Supreme Court Rule 12 requires that trial judges file reports on all first- 
degree murder convictions. However, Office of Research staff noted that judges do not 
file these reports for every case and in a timely manner. Rule 12 reports contain case 
information including the trial, defendant, the defendant’s representation, co-defendants, 
and victims. (See pages 46-47.) 
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Recommendations 

Legislative Recommendations 
The General Assembly may wish to establish a formal protocol describing the 

criteria that local District Attorneys General would use to determine whether to 
seek the death penalty in first-degree murder cases. Implementing standard guidelines 
could assist prosecutors during the decision making process and with resource allocation. 

Decision making guidelines seek to protect every defendant’s Constitutional right to due 
process and can remove some of the arbitraritiess of prosecutorial discretion. Such 
guidelines may also strengthen capital cases, insuring that prosecutors have reviewed all 
cases in a stringent, yet consistent manner. This may lead to fewer grounds for appeal and 
help prosecutors be more certain that they have appropriately sought the death penalty. 
(See page 48.) 

The General Assembly may wish to create a timetable for the creation of an 
integrated criminal justice information system to ensure the timeliness of the 
project. (See page 48.) 

The General Assembly may wish to consider legislation requiring judges, district 
attorneys general, and district public defenders to account for their time to provide 
more detailed cost information. Currently, private attorneys paid through the Indigent 
Defense Fund are required to submit lengthy, detailed forms to ensure accountability. The 
state funds most judges, district attorneys general, and district public defenders, and 
therefore has an interest in more closely tracking time. This would help ensure that the 
state has the appropriate numbers of officials and that they and their staff spend their time 
efficiently and effectively. Tracking time would further allow outside consultants and 
analysts to understand caseloads and to evaluate performance. Finally, it would provide a 
mechanism for calculating an accurate cost of the death penalty and other public policy 
issues. (See page 48-49.) 

Judicial Recommendations 

The state Supreme Court may wish to compile Rule 12 data in a format that can be 
analyzed more readily, such as a database, instead of maintaining scanned 

documents on CD-ROM. The Court may also wish to expand the format to include 
additional information from the district attorneys general and defense counsel. (See 
page 49.) 
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Introduction 
The death penalty is a highly controversial form of punishment, unique both “in its 
severity and irrevocability.”! The state House of Representatives Judiciary Committee 
requested the Office of Research examine the costs of the death penalty in Tennessee 
because of the varied judgments and controversy surrounding it. (See Appendix A.) In 
this report, analysts compare the costs of adjudicating first-degree murder cases subject to 
the death penalty to those not subject to the death penalty in Tennessee. 

United States Supreme Court Justice Thurgood Marshall explained the costs associated 
with the death penalty in Furman v. Georgia, the 1972 case that voided the death penalty 
in 40 states, commuting the sentences of 629 death row inmates. 

As for the argument that it is cheaper to execute a capital offender than to imprison him 
for life, even assuming that such an argument, if true, would support a capital sanction, it 

is simply incorrect. A disproportionate amount of money spent on prisons is attributable 

to death row. Condemned men are not productive members of the prison community, 

although they could be, and executions are expensive. Appeals are often automatic, and 
courts admittedly spend more time with death cases. 

At trial, the selection of jurors is likely to become a costly, time-consuming problem in a 

capital case, and defense counsel will reasonably exhaust every possible means to save 

his client from execution, no matter how long trial takes. 

During the period between conviction and execution, there are an inordinate number of 

collateral attacks on the conviction and attempts to obtain executive clemency, all of 
which exhaust the time, money, and effort of the state. There are also continual assertions 
that the condemned prisoner has gone insane. Because there is a formally established 
policy of not executing insane persons, great sums of money may be spent on detecting 

and curing mental illness in order to perform the execution. Since no one wants the 
responsibility for the execution, the condemned man is likely to be passed back and forth « 

from doctors to custodial officials to courts like a ping-pong ball. The entire process is 
very costly. 

When all is said and done, there can be no doubt that it costs more to execute a man than 
to keep him in prison for life. 

Other states and research entities analyzed the costs of capital punishment. However, 
none has focused specifically on Tennessee’s procedures, background, and individual 
cases. This analysis tracks cases through every stage in Tennessee’s adjudication process. 
It includes costs to local, state, and federal governmental entities, as well as private 
individuals. 

Methodology 
There is not one simple “price” for the death penalty; rather, there are multiple costs, 
depending on individual definitions. The Office of Research approached this project with 
the following guiding question: “How much does the death penalty in Tennessee cost and 
how does that compare to other first-degree murder cases?” As simple as it sounds, this 
question evolved into a complex assessment of Tennessee’s judicial system. Analysts 

‘Furman v. Georgia, 408 U.S. 238 (1972). 

 



found that there are multiple stages in capital cases, each stage overlapping in an effort to 
insure various constitutional guarantees. While this discussion of methodology is broad, 
Appendix B contains a detailed description of the methodology employed. 

Analysts found many easily determinable fixed costs related to the death penalty in 
Tennessee, which are dedicated solely to capital punishment. State and local offices 
devoted to capital cases and the cost of execution supplies represent fixed costs of the 

death penalty. Appendix C contains a complete list of fixed costs. 

More difficult to estimate are the variable costs for which there is no itemized bill, such 
as attorney and judge preparation time. Apparently, no state or local agency tracks 
attomey or judge time related to cases, with the exception of the Administrative Office of 
the Court’s (AOC) Indigent Defense Fund. Therefore, close estimates illustrate, albeit 
often imperfectly, the costs of capital cases. The AOC requires that private, appointed 
attorneys account for all time spent on cases prior to reimbursement, so these attorney 
costs are readily available. (See Appendix C.) 

In addition to fixed and variable costs of capital cases, a thorough analysis must consider 
opportunity costs resulting from the death penalty in Tennessee. Resources, such as 
attorney and courtroom time, used in capital cases are not available for other cases. For 
example, capital cases may cause court dockets to run behind schedule because they take 
so much time. Judges and attorneys make the same salary, regardless of the type of case; 
however, a capital case may delay other cases. 

Finally, any discussion pertaining to the costs of capital punishment must include costs 
associated with all capital cases, not just those defendants who end up on death row. For 
example, from January 2003 to April 2003, prosecutors sought the death penalty in 
approximately 33 cases, but only six of those defendants received a death sentence. In 
this example, the total cost of the death penalty includes costs for the six defendants who 
received death sentences as well as the remaining 27 trials in which the defendant was 

tried as a capital offender, but received a lesser sentence. 

Using data obtained from the AOC and the Department of Correction (TDOC), Office of 
Research staff determined that Tennessee had 737 death penalty, life without parole, and 

life with parole cases from January 1, 1993 through April 2003. Analysts then determined 
the number of each type of case in the appeals process. Exhibit 1 illustrates the six groups 
and the total population for each. 

Analysts selected a statistically random sample that proportionally represented the total 
population of 737 first-degree murder cases. The population consisted of 20.1 percent 
capital cases, 16.4 percent life without parole cases, and 63.5 percent life with parole 
cases. Sampling was in accordance with the proportion of cases that comprised the 
population. Analysts selected a conservative sample using a 95 percent confidence 
interval due to the large number of variables present. The original sample was composed 
of 250 cases from the total population of 737: 53 capital cases, 38 life without parole 
cases, and 159 life with the possibility of parole cases. The composition of the sample 
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changed slightly based on information gathered during survey data collection. The Office 
of Research received no information (from any source) on 14 of the subjects, and analysts 
removed them from the data analysis to avoid negatively skewing the results. The total. 
sample included 240 people. 

Exhibit 1: Population Groups of First-Degree Murder Cases, January 1, 1993 

through April 1, 2003 
  

  

  

  

                  

  

  

  

  

  

      

LWOP 
ota a TRIAL LIFE 
oe Notices) (woe T 

N=148 + wae + M408 | =737 
33 ; 

33 oa W\ . 89 468 
3 32 

OTHER CAPITAL 

OuTC OMES : + APPEAL Lwop LIFE 

Lesser Charge - 29 N=46 + APPEAL + APPEAL =73 7 
Ongoing Trial — 3 N=125 N=533 

Dismissed/Acquitted — 1                   

  

Source: Office of Research Data Analysis, 2003. 

Analysts used surveys to measure case-specific information, such as attorney time and 
office resources. The surveys were sent to all parties involved. with individual cases in the 
sample: the respective public defenders (and assistants), district attorneys (and assistants), 

trial court judges, circuit and criminal court clerks, the Tennessee Attorney General’s 
Office, the Administrative Office of the Courts (for defendants that received Indigent 
Defense Funds), and the Federal Public Defender’s Office. Analysts sent only 61 surveys 
to Public Defenders. Private counsel appointed by judges represented the remainder of 
the subjects in the sample. The Administrative Office of the Court’s Indigent Defense 
Fund compensates these attorneys. The AOC provided analysts directly with the costs 
when relevant. Analysts have reported survey data only in aggregate form and individual 
responses are confidential. The following table describes survey response rates. 

  

    

 



Exhibit 2: Office of Research Survey Response Rate 
  

  

  

  

  

  

  

          

Survey Survey not 
Returned Returned Total 

Agency Number } Percent Number Percent Number Percent 

Court Clerks 212 88% 28 12% 240 100% 
Trial Judges 94 39% 146 61% 240 100% 
District Attorneys 11 46% 129 54% 240 100% 
(lead counsel) 
Public Defenders 35 57% 26) ° 43% 61 100% 
(lead counsel) 
State Attorney General 156 65% 84 35% 240 100% 

Total 608 60% 413 40% 1,021 | 100%           

Source: Office of Research Survey Data. 

The findings and recommendations of this report are based on: 
review of relevant laws, regulations, policies, and procedures 
a literature review of relevant articles and research 

examination of other states’ and groups’ studies on the cost of the death penalty 
interviews of representatives from all entities involved with first-degree murder 
cases 
review of budgetary documents 

= review of data from the following sources: 
o Administrative Office of the Courts 

Tennessee Department of Correction 
Tennessee Public Defender’s Conference 
Tennessee Office of the Post Conviction Defender 
Tennessee Attorney General’s Office 
Tennessee Board of Probation and Parole 
Tennessee Bureau of Investigation 

© Tennessee Department of Personnel 
= surveys of the following entities: 

o District Public Defenders 
o District Attorneys General 

o Trial Court Judges 
o Court Clerks 

o Staffof the Tennessee Attorney General’s Office 
Robert Glen Coe case information 

0
0
0
0
0
0
 

A Cautionary Note 
Capital cases are typically lengthy and frequently take years to complete the appellate 
process. Office of Research staff selected cases dating back 10 years to insure that the 
sample included cases near completion. Data collection required attorneys and judges to 
recollect information regarding time and resources on some cases up to 10 years old. This 
was often difficult and sometimes impossible because public attorneys and judges keep 

“no time records. Additionally, because of turnover, in many cases the respective offices 
no longer employed staff who worked on the sampled cases. Therefore, some information 
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included in the study, particularly attorney and judge time spent on cases, represents 
estimates at best. Analysts purposely selected a large sample to compensate for potential 
data problems. 

Background 
How have the courts viewed capital punishment? 
In a 1972 landmark case, Furman v. Georgia (408 U.S. 238), the United States Supreme 
Court ruled that the death penalty, as it was administered, violated the Eighth and 
Fourteenth Amendments to the United States Constitution. The Court held that the 
administration of the death penalty was “cruel and unusual punishment.” As a result, 40 
states, including Tennessee, commuted the sentences of 629 inmates and declared their 
states’ death penalty statutes null and void? 

The Court held that the discretionary statutes resulted in an arbitrary application of the 

death penalty, and was discriminatory. Because statutes did not uniformly impose the 
death penalty on certain offenses, the Court considered it a “capricious” punishment, 
applied only to a handful of defendants. This violates the constitutional protection against 
cruel and unusual punishment and the guarantee of due process. 

The United States Supreme Court approved death penalty procedural reforms in Gregg v. 
Georgia, allowing states to reinstate capital punishment in 1976. Subsequently, the State 
of Georgia enacted several changes in the adjudication of death penalty cases to make the 
death penalty a constitutional form of punishment. First, the state adopted a bifurcated 
trial system, which created separate deliberations for the guilt and penalty phases in 
capital cases. The changes also required the introduction of aggravating and mitigating 
circumstances in determining sentencing. Barron’s law dictionary defines aggravating 
circumstances as “special circumstances tending to increase the severity of the crime 
charged or the severity of the punishment,” and mitigating circumstances as 
“circumstances that do not exonerate a person from the act with which he is charged, but 
which reduce the penalty connected to the offense, or the damages arising from the 
offense.” The state also initiated automatic appeals and a proportionality review. As 
defined by Black’s Law Dictionary, a proportionality review seeks to insure that the 
death penalty is administered “in a rational, non-arbitrary, and even-handed manner, 
fairly and with reasonable consistency.” 

In 1977, in Coker v. Georgia, the United States Supreme Court considered crimes for 
which the death penalty is appropriate. The Court held that the death penalty is an 
unconstitutional punishment for adult rapes that do not result in the death of the victim. 
Because Tennessee’s statute included rape as an offense punishable by death, the 

’ Tennessee Supreme Court held the state statute unconstitutional. 

? Administrative Office of the Courts, Capital Punishment in Tennessee: A Brief Timeline History and 
Overview of the Legal Process, http://www. tsc.state.tn.us/geninfo/publications/dpbrochure.pdf (accessed 
September 9, 2002). 

3 Furman v. Georgia, 408 U.S. 238 (1972). 

 



Asa result, the Tennessee General Assembly adopted new legislation in 1977, which is ° 
the basis for the current law, Tennessee Code Annotated § 39-13-202. However, new 

issues raised by case law often necessitate amendment of the statute. For example, courts 
have since found that it is against the law to sentence a mentally retarded person to the 
death penalty.* ‘ 

How many other states have the death penalty? 
As of 2002, 37 states had the death penalty; however, six have had no executions since 

1976. Those without are Alaska, Hawaii, lowa, Maine, Massachusetts, Michigan, 
Minnesota, New Hampshire, North Dakota, Rhode Island, Vermont, West Virginia, and 

Wisconsin. The following map illustrates the frequency of capital punishment by state 
between 1971 and 2002. Tennessee has had only one execution since the reinstatement of 
the death penalty statute in 1977. 

Exhibit 3: Number of Executions by State, 1971-2002   

Legend 

(3h 88m panaty oF na executions 
Eas 
EB 0-50 
HES'- 10 
HR 101-289 

  

      

Source: United States Department of Justice, Office of Justice Programs, Bureau of Justice 

Statistics, Capital Punishment, 2002, November 2003, p. 9. 

4 Atkins v. Virginia, 536 U.S. 304, 321 (2002) and Van Tran v. Tennessee, 66 S.W. 3d 7905 (2001). 
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Exhibit 4: Prisoners under Sentence of Death by State 
  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

            

Number of Death Number of Death 
State Row Inmates State Row Inmates 

Alabama 194 Montana 6 

Alaska No death penalty Nebraska 7 
Arizona 127 Nevada 88 

Arkansas 41 New Hampshire No death penalty 
California 625 New Jersey 15 

Colorado 6 New Mexico 2 

Connecticut 7 New York 6 

Delaware 19 North Carolina 214 
Florida 380 North Dakota No death penalty 

Georgia 116 Ohio 207 

Hawaii No death penalty Oklahoma 110 

Idaho 21 Oregon 31 

Illinois 7 Pennsylvania 241 

Indiana 39 Rhode Island No death penalty 
Iowa No death penalty South Carolina 77 

Kansas 7 South Dakota 4 

Kentucky 38 Tennessee 95 

Louisiana 92 Texas 453 

Maine No death penalty Utah 11 

Maryland 15 Vermont No death penalty 

Massachusetts No death penalty Virginia ‘ 29 
Michigan No death penalty Washington 12 

Minnesota No death penalty West Virginia No death penalty. 

Mississippi 69 Wisconsin No death penalty 

Missouri 69 Wyoming 2 
  

Source: NAACP Legal Defense and Educational Fund, Inc., The Criminal Justice Project, 
Death Row U.S.A., Summer 2003, p. 27. : 

Who can Tennessee sentence to death? 
Tennessee Code Annotated § 39-13-202(a) defines first-degree murder as: 

. (1) A premeditated and intentional killing of another; (2) A killing of another committed in the 
perpetration of or attempt to perpetrate any first-degree murder, arson, rape, robbery, burglary, 

theft, kidnapping, aggravated child abuse, aggravated child neglect or aircraft piracy; or (3) A 
killing of another committed as the result of the unlawful throwing, placing or discharging of a 
destructive device or bomb. 

Tennessee Code Annotated § 39-13-202(c) grants the state the authority to punish anyone 
convicted of first-degree murder by death, life imprisonment without parole, or life 
imprisonment with the possibility of parole. However, such individuals may receive 
lesser punishments. Public Chapter 473 enacted life without parole, which has been a 

. Sentencing option only since 1993. At least one of 15 aggravating factors must be present 
to seek the death penalty for first-degree murder. At the trial level, the District Attorney 
General elects whether to pursue the death penalty in a first-degree murder case. He or 

  

 



she also considers any mitigating circumstances for the defendant. Appendix E lists 
statutory aggravating and mitigating factors. 

Why do death penalty cases take so long in Tennessee? 

According to Tennessee Attorney General, Paul G. Summers, Tennessee’s 13-step 
appellate death penalty process is “one of the most lengthy criminal appeals processes in 
the United States.” The following chart provides a general overview of Tennessee’s 
appellate process. Analysts did not include each specific motion and hearing on this 
broad outline of the legal process. 

Exhibit 5: Tennessee’s 13-Step Death Penalty Appeals Process 
  

      

                      

  

  
    

  

                      

  

    

          
              

  

  

  
      

  

  

Local District State Trial Court of Tennessee 
Attorney decides Court Jury Criminal Supreme Court Hy 
to seek the death _ decides on 1) —» | Appealsreviews | —> reviews record 7—J i 

penalty guilt and 2) record of trial of trial } 
sentence i 

U.S. Supreme Court State Trial Court Court of Tennessee i 
decides whether to petition for post- Criminal Supreme Court i 
review record of _ conviction relief _ Appeals — decides whether ; 

State court taises new reviews post- to review post- i 
proceeding Constitutional conviction conviction i 

questions proceedings proceedings : 

U.S. Supreme Court Federal District U.S. Court of U.S. Supreme Court 
decides whether to Court petition for Appeals for the decides whether to 
review record of cn aad habeas corpus —_—> Sixth Circuit _> review federal 
post-conviction telief raises reviews record of habeas corpus 
proceedings federal federal habeas proceedings 

Constitutional corpus 
issues proceedings 

Govemor, 
possibility of ! 

executive clemency : 
or pardon 

At any point in the appellate process, a person sentenced to death could be granted a new trial, a 
review of his or her sentence, or could decide not to pursue his or her appeals.     

Source: Administrative Office of the Courts, Capital Punishment in Tennessee: A Brief Timeline 
History and Overview of the Legal Process, 

A defendant may retain private counsel, but the majority of Tennessee defense counsel is 
court-appointed. Ideally, the judicial district’s elected public defender represents the 
defendant. However, public defenders cannot represent some defendants, because of 
conflicts of interest. Additionally, the public defender (or any of his or her staff) may not 
meet the capital case standards for representation listed in Tennessee Supreme Court Rule 

 



13. In these cases, the AOC maintains a list of qualified private attorneys available for 
appointment by the court. The Indigent Defense Fund finances these attorneys. 
Within the legal guidelines, the District Attorney has wide latitude to decide whether to 
seek the death penalty. When the District Attorney takes the case to trial, a jury decides 
whether the defendant is guilty, and if guilty, the appropriate sentence. There are two 
separate phases of the trial: guilt and sentencing. In the first phase, the jury hears 
evidence from the prosecution and defense to determine the defendant’s guilt or 
innocence. In the sentencing phase, the jury again hears testimony from the prosecution 
and defense to determine the appropriate sentence. 

Pursuant to TCA Section 39-13-206(a), the defendant has a right to appeal directly to a 
Tennessee Court of Criminal Appeals, which automatically reviews the trial record. If the 
Court of Appeals affirms the conviction and death sentence, the Tennessee Supreme 
Court automatically reviews the trial record. Automatic appeal is the primary difference 
between the appellate processes for capital cases and non-capital cases. Both types of 
cases have a right to appeal, but the Tennessee Supreme Court may decide not to hear 
non-capital cases. 

The case then proceeds to the United States Supreme Court, which decides whether to 
review. the record of the state court proceeding; the U. 8. Supreme Court review is not 

automatic. If the U.S. Supreme Court does not provide any relief, the defendant may 
initiate post conviction review in the state trial court, typically arguing violation of 
constitutional rights. For example, the Sixth Amendment to the United States 
Constitution guarantees defendants the right to effective counsel. 

The Office of the Post Conviction Defender, as mandated in TCA Section 40-30-205(g), 
has the legal duty to represent indigent defendants who have been convicted of capital 
offenses. In some instances, private attorneys handle post conviction appeals. Conflicts of 
interest may prevent post conviction attorneys from assignment. This matter also follows 

the appeals process to the U.S. Supreme Court; however, unlike the automatic review by 
the Tennessee Supreme Court in direct appeal, all post conviction appeals are 
discretionary. 

If the defendant is unsuccessful in post conviction appeals, he or she may initiate habeas 
corpus proceedings in federal district court, alleging violation of federal constitutional _ 
rights. The defendant may then appeal to the Sixth Circuit Court of Appeals, then to the 
U.S. Supreme Court. The case finally goes to the Board of Probation and Parole and then 
to the Governor with a request for executive clemency or pardon ai as allowed for in 
Tennessee Code Annotated § 40-27-101. 

Who is on Tennessee’s death row and what institution houses them? 
In February 2004, the Tennessee Department of Correction reported 97 people on death 
row. Of the 97, two are females. Demographically, 55 inmates are white, 39 African 
American, one Hispanic, one Asian, and one Native American. According to the 
department, Tennessee death row inmates spend an average of 13.22 years on death row. 
The total death row population includes defendants sentenced as far back as 1977, when 

   



Tennessee reinstated the death penalty. All of Tennessee’s male death row inmates are 
housed at Riverbend Maximum Security Institution, with the exception of two housed at 
Brushy Mountain. The two females are housed at Tennessee Prison for Women. 

Tennessee Code Annotated § 40-23-114(a), enacted in March 2000, specified that all 
inmates sentenced to death after January 1, 1999, shall receive lethal injection. Those 

inmates sentenced prior to January 1, 1999, may request electrocution in lieu of lethal 
injection. The minimum age authorized for capital punishment in Tennessee is 18. The 
state may not seek the death penalty for defendants that are under the age of 18. Exhibit 6 
illustrates the frequency of executions across the country since 1976, when some states 

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

reinstated the death penalty. 

Exhibit 6: Execution Breakdown by State, 1976 - 2003 

Number of Number of 

State Executions State Executions 
Alabama 27 Montana 2 
Alaska No death penalty Nebraska. 3 
Arizona 22 Nevada 9 

Arkansas 24 New Hampshire No death penalty 

California 10 New Jersey 0 
Colorado 1 New Mexico 1 

Connecticut 0 New York 0 

Delaware 13 North Carolina 23- 

Florida 56 North Dakota No death penalty 
Georgia 33 Ohio 8 

Hawaii No death penalty Oklahoma 64 
Idaho 1 Oregon 2 

Tilinois 12 Pennsylvania 3 

Indiana 11 Rhode Island No death penalty 
Iowa No death penalty South Carolina 28 

Kansas 0 South Dakota 0 
Kentucky 2 Tennessee 1 

Louisiana 27 Texas 305 

Maine No death penalty Utah 6 
Maryland 3 Vermont No death penalty | - 

Massachusetts No death penalty Virginia 88 
Michigan No death penalty Washington 4 
Minnesota No death penalty West Virginia No death penalty 
Mississippi 6 Wisconsin No death penalty 
Missouri 60 Wyoming 1             

Source: NAACP Legal Defense and Educational Fund, Inc., The Criminal Sustice Project, 

Death Row U.S.A., Summer 2003, p. 9. —— 
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Analysis and Conclusions 
This report makes conclusions in five general areas: 

costs of Tennessee’s first-degree murder cases, 
incarceration, 
administering capital punishment, 
the indirect effects of capital punishment, and 
administrative issues. R

W
 

Costs of First-Degree Murder Cases in Tennessee 
Overall, first-degree murder cases in which the prosecution has filed a 

notice to seek the death penalty cost more than life without parole and life 
with the possibility of parole cases. Death penalty cases cost more because: 

e they are more complex; 

e more agencies and people are involved in the adjudication; 

- @ both the prosecution and defense spend more time in 
preparation; and 

e the appellate process has more steps. 

Most.parties involved in capital cases largely attribute the difference in cost to the 
greater complexity of capital cases. Anecdotal information suggests that attorneys for 
both sides file more motions in capital cases, which in part leads to more documents and 
case records. Capital cases involve more legal issues than non-capital cases, such as 
proving aggravating factors and further, weighing them against mitigating circumstances. 

More agencies and people are involved with death penalty cases, which contribute to 

the higher cost. Different attorneys defend capital defendants at trial, post conviction, 
and during federal habeas corpus appeals. The law entitles capital defendants to two 
attorneys, while non-capital defendants typically have only one. Prosecutorial staff also 
differs at each stage in the appellate process. Various courts hear all types of cases, 
regardless of sentence sought. However, assistance is available for judges on capital 
cases. Tennessee has five capital case attorneys assigned to judges across the state. 
Anecdotal information indicates that all parties involved with first-degree murder cases 
have additional staff assistance, but more so in capital cases: investigators, administrative 
assistants, social workers, paralegals, and victim-witness coordinators. 

Because they are more complicated, both the prosecution and defense counsel spend 
more time preparing for capital cases at all levels of the adjudication process. Survey 

data indicate that prosecutors and public defenders spend more time on capital cases than 
non-capital first-degree murder cases. 

Death penalty cases have a more stringent appellate process than non-capital first- 
degree murder cases. The Tennessee Supreme Court automatically reviews all death 
penalty cases affirmed by the Court of Criminal Appeals, but not non-capital first-degree 
murder cases. Additionally, interviews indicate that courts hear capital. cases on 
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discretionary appeal more often than non-capital cases because of the seriousness of the 
punishment. 

Because cost and time records were not maintained, the Office of Research was 
unable to determine the total, comprehensive cost of the death penalty in Tennessee. 
However, the analysis yields cost information about several components of capital cases 
and non-capital first-degree murder cases in Tennessee that shows that death penalty 
cases cost more than non-capital first-degree murder cases. Cost data does not exist in 
many state and local agencies across the state. When cost information was not available, 
analysts presented qualitative descriptions of components to illustrate the procedural 

issues involved in each stage. 

Exhibit 7 illustrates chronological order of the Tennessee appellate process separated by 
phase: 1) trial and direct appeal; 2) post conviction; 3) federal habeas corpus; and 4) 
executive clemency. A flowchart introduces each phase in bold type. The discussions 
include information about all three types of cases: capital, life without parole, and life 
with the possibility of parole. Additionally, the discussion for each stage includes 
information about all agencies and/or people involved with that stage and the associated 
costs. 

Exhibit 7: Tennessee Capital Case Process as of 2004 
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Source: Administrative Office of the Courts, Capital Punishment in Tennessee: A Brief Timeline 
History and Overview of the Legal Process. 
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District Attorney Decision and Defense Preparation 
Tennessee District Attorneys General exercise considerable discretion when 
deciding which punishment to seek for individuals accused of first-degree murder: 
the death penalty, life without parole, or life with the possibility of parole. 
Prosecution, as defined by Barron’s Law Dictionary, is “the act of pursuing a lawsuit or 

criminal trial.” Prosecutors are a key figure in the criminal justice system: they decide 
which statutes are enforced, and the extent of the enforcement. They set the tone for both 
the justice system and society in general by deciding who is prosecuted and how. Further, 
case selectivity is crucial in that prosecutors must identify and select only a minimal 
number of cases that the judicial system is capable of handling. 

Prosecutors are not consistent in their pursuit of the death penalty. Some prosecutors 
interviewed in this study indicated that they seek the death penalty only in extreme cases, 
or the “worst of the worst.” However, prosecutors in other jurisdictions make it a 
standard practice on every first-degree murder case that meets at least one aggravating 
factor. Still, surveys and interviews indicate that others use the déath penalty as a 
“bargaining chip” to secure plea bargains for lesser sentences. Many prosecutors also 
indicated that they consider the wishes of the victim’s family when making decisions 
about the death penalty. 

All prosecutors indicated that some first-degree murder casés are clearly capital cases, 
such as cases with multiple victims or situations in which the act was particularly brutal 
and cruel. Tennessee Rules of Criminal Procedure require district attorneys general to 
submit written notice of intent to seek the death penalty, specifying relevant aggravating 
factors. The prosecution submits the notice to the court and defense counsel no less than 
30 days prior to trial, as required by Tennessee Rules of Criminal Procedure (Rule 12.3). 

The sample used in this analysis illustrates the variation in first-degree murder cases 
across the state. (See Exhibit 8.) The sample of 240 first-degree murder cases is 

concentrated primarily in Tennessee’s four urban areas (highlighted below). Nearly half 
(44.7 percent) of the capital cases in the sample originated in the thirtieth judicial district, 
Shelby County. The majority of life without parole cases (39.5 percent) originated in 
Davidson County. 

13 

co 
sai

bam
aec

 n
at

e 
te 

ba
tt

en
 i
t
e
r
a
 
p
t
t
 

son
e 

il
ec
in
ee
te
 e

n e
te
 

Li
te
me
eb
ac
ii
in
in
e 

he
li
 

cso
psi

n 
tte 

ce
a 

ie
r 
c
a
n
t
i
n
a



Exhibit 8: Distribution of Cases in Sample by Judicial District 
  

  

  

  

  

  

  

  

Case Type 

Judicial Capital Cases Life Without Life With 
District Parole Cases Parole Cases 

: Number Percent | Number Percent Number | Percent 

1 1 2.1% 0 0% 4| 2.6% 

2 1 2.1% 0 0% 5| 3.2% 

3 1 2.1% 0 0% 0 0% 

4 0 0% 1 2.6% §| 3.2% 

5 2 4.3% 9 0% 1 
  

  

  

  

  

  

  

  

“19% 
  

  

  

  

  

  

  

  

    

   

    

  

  

  

  

  

  

  

  

  

  

     
  

    
  

          
12 0 0% 3] 7.9% 3 

13 0 0% 0 0% 6] 3.9% 
14 0 0% 0 0% 1[ 6% 
15 0 0% 0 0% 4] 2.6% 
16 0 0% 0 0% 5| 3.2% 
17 1[ 2.1% 0 0% of 0% 
18 0 0% 0 0% 3] 1.9% 
19 0 0% 2; 53% 4 | 2.6% z “gleam is) s95% 1 ba 8.5% 

1[ 2.1% 0 0% 2[ 13% 
0 0% 1[ 2.6% 3] 1.9% 
0 0% 0 0% 3] 19% 
0 0% 1[ 2.6% 5 | 3.2% 
1[_2.1% 1[ 2.6% 7] 45% 
4| 8.5% 1{ 2.6% 4| 2.6% 
1[ 2.1% T| 2.6% 1[ 6% 
i[ 2.1% i[ 2.6% 1[ 6% 
2] 43% 0 0% 1[ 6% 

“rl aay 2] 5.3%) 35 | 22.6% 

0 0% 0 0% 2/ 13% 
47| 100.0% 38| 100% 155 | 100%       

Sources: Office of Research data analysis, Administrative Office of the Courts, 
Felony Judgment Database, 1993-2003. 
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Prosecutors confront a serious decision when considering capital punishment. The 
District Attorney General for the Twentieth Judicial District (Davidson County) 
developed Death Penalty Guidelines in 2001 to “establish a professional benchmark and 
to assist in the exercise of prosecutorial discretion.” The guidelines include: 

e The assigned assistant district attorney shall review every case indicted for 

first-degree murder. The assistant will determine if any statutory aggravating 
factors justify legally seeking the death penalty or life without parole. If not, 
the assistant completes a “First-Degree Murder Evaluation Form” indicating 
neither death nor life without parole is legally possible, and forwards the form 
to the District Attorney. . 

e Ifone or more aggravating factors are arguably present in the case, the 
assistant shall complete a “First-Degree Murder Evaluation Form,” discuss 
punishment options with the team leader, consuit the victim’s family, and 
discuss the case with the District Attorney. 

e The assigned attorney must contact defense counsel if the death penalty 

remains an option after the initial review. The prosecution then requests 
mnitigating information from the defense counsel to assist in making the final 
punishment decision. 

* Defense counsel has an opportunity to provide mitigation and plea bargain 
options are considered during the review process. 

e The District Attorney will personally review the case and mitigating evidence 
before making a final decision. The District Attorney then notifies the court 
and defense counsel if he intends to seek the death penalty. 

« The office shall decide to seek the death penalty as promptly as possible to 
provide ample notice to the court and defense counsel, who sliould have 
ample time for preparation. 

Representative Rob Briley and Senator Steve Cohen introduced House Bill 409 (Senate 
Bill 441) during the 103rd Tennessee General Assembly, entitled “The Capital 
Punishment Equal Protection Act of 2003.” The proposed législation would have applied 
to judicial districts statewide and established a decision-making protocol for first-degree 
murder cases. The bill additionally required district attorneys to maintain a record of 
defendant and victim demographic information for death penalty cases. The bill, 
however, did not receive legislative consideration. 

Meanwhile, defense attorneys must begin to prepare their cases, often without 
knowing the punishment the prosecutor intends to seek. Many defense attorneys 
interviewed indicated that they have to start preparing for the death penalty before the 
prosecution has filed a death notice to have adequate time. One defense attomey stated 
that he prepares cases as thoroughly as possible before the prosecution has decided on the 
punishment. He believed that his preparation often deters prosecutors from seeking the 
death penalty. This strategy may save future costs at the trial and appellate levels, but it is 
impossible to account for the resources spent during preparation. 
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State Trial Court 
Capital srials cost more than life without the possibility of parole and life with the 
possibility of parole trials. Capital trials take longer than non-capital first-degree murder 
trials. Attorneys for both the prosecution and defense file more motions and raise more 
issues in capital trials than non-capital first-degree murder trials. They generally request 
more forensic tests, which results in a much greater expense. Additionally, capital trials 
require more expert testimony than other non-capital first-degree murder trials. Both the 

prosecution and defense may call a number of investigators and forensic specialists to 
testify throughout the trial, depending on their individual roles in the investigation. 
Exhibit 9 illustrates the differences in the average trial costs for each case type. 

Exhibit 9: Comparison of Average Trial Costs per Case 
  

  

  

  

  

          

Life Without Life With 
Capital Cases Parole Cases Parole Cases 

Public Defender $14,890 NA’ $9,311 
Prosecution $11,427 $6,904 $8,923 

Judge $11,318 $12,008 $8,005 

Other® $9,156 $12,582 $5,383 
Total $46,791 $31,494 $31,622     
Source: Office of Research survey data, 1993-2003. 

Capital and life without parole jury trials have two separate phases: 
1) guilt/innocence, and 2) sentencing, which lead to increased costs. Tennessee Code 
Annotated § 39-13-204(a) and 39-13-207(a) stipulate that the jury must first determine a 
defendant’s guilt or innocence. If the jury returns a guilty verdict, a sentencing phase 
follows in which both parties present evidence to establish and rebut aggravating factors 
and mitigating evidence. The state must prove beyond a reasonable doubt the existence of 
one or more aggravating circumstances to impose a sentence of death or life without 
parole. 

In capital cases, judges instruct the juries to consider sentences of life without parole, and 
life with the possibility of parole if the jury is unable to agree on a death sentence, If the 
jury still cannot agree on a sentence after further deliberation, the trial judge dismisses 
the jury and the judge imposes a sentence of life with the possibility of parole. In a life 
without parole trial, if the jury determines no aggravating circumstances exist, the court 
sentences the defendant to life with the possibility of parole. If the jury determines the 
State has proven one or more aggravating factors beyond a reasonable doubt and the 
aggravating factors outweigh the mitigating factors, the jury sentences the defendant to 
either life without the possibility of parole or life with the possibility of parole. If the jury 
ultimately cannot agree on the punishment, the judge dismisses the jury and sentences the 
defendant to life with the possibility of parole. 

5 The randomly selected sample included only one life without parole case defended by a public defender. 
The selected public defender did not respond to the Office of Research survey. 
® “Other” includes witness fees. , jury per diem, lodging, and food expenses. 
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In both capital and life without parole trials, judges cannot instruct the jury prior to 
- deliberations about the result of failing to agree on a punishment. Some officials 

interviewed explain the preparation time for the sentencing phase of capital cases is often 
greater than for non-capital cases because of the severity of the punishment. They must 
prepare for both phases of the trial, including gathering extensive mitigating information 
about the defendant. 

On average, capital cases take longer to process from the date of offense to the date 
of sentence than other cases. Exhibit 10 analyzes the difference in days measured from 
the date of the offense to the sentence date. The difference in the number of days between 
capital cases and life without the possibility of parole cases is approximately 188 days. 
While it is not possible to determine the eventual charge at the offense date, this method 
follows a case from the arrest until the eventual sentence and includes cases in which a 
person pleads to a lesser charge prior to trial. 

Exhibit 10: Average Number of Days from Offense Date to Sentence Date 
  

  

  

  

      

Average Days 

Type of Case 

Capital 847 
Life Without Possibility of Parole 659 

Life. 665   
  

Source: Office of Research analysis of information from the Administrative Office of the 
Courts, 1993-2003. 

Tennessee employs five capital case attorneys to assist trial judges with capital cases. 
In-1996, the Tennessee Supreme Court requested and the General Assembly funded the 
capital case attorney program, part of several initiatives to limit judicial delays. The state 
funds one attorney for each of the five Supreme Court Judicial Districts. The trial judges 
in each district hire and supervise the attorneys. The attorneys may assist judges in capital 
trial and post conviction proceedings and some of their responsibilities include 

attendance at pretrial hearings, assistance with drafting jury questionnaires, attendance at 
hearings regarding motions for new trials, and drafting orders granting or denying the 
motion. According to the Tennessee Administrative Office of the Courts, the salary range 
for the capital case attorneys in fiscal year 2002-03 was $42,156 to $75,096. Capital case 
attorneys additionally receive benefits calculated on 30 percent of their salary. Office of 
Research staff did not determine the cost of the attorneys for cases in this study. The state 
designed the program to eliminate court delays, potentially resulting in long-term cost 
savings, but it also represents an additional cost to processing capital cases. 

In addition to Public Defenders, judges appoint some private attorneys to represent 
indigent defendants. Appointed attorneys represent more defendants than public 
attorneys, in all three types of cases. 
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Exhibit 11: Defendant Representation 
  

  

  

  

  

  

  

    

Trial Type 

Life Without Life With 
Capital Cases Parole Cases Parole Cases 

Type of 
Representation Number Percent Number Percent Number Percent 

Retained by 7 18% 10 26% 43 28% 
defendant 

Appointed 22 47% 27 M1% 58 38% 

Public 12 26% 1 3% 48 31% 
Defender 

Unknown 6 13% 0 0% 6 4% 

Total 47 100% 38 100% 155 100%                 
Sources: Administrative Office of the Courts Felony Judgment Database and Office of Research 

Survey data, 1993-2003. 

Tennessee Supreme Court Rule 13 entitles all capital defendants to two attorneys. 
Further, Rule 13 specifies qualifications that both attorneys must meet. Rule 13 
stipulates qualifications and procedures for the appointment, compensation, and the 
payment of reasonable expenses for indigent defendants. The rule includes both capital 
and non-capitally charged defendants, and allows for representation during the trial and 
appellate proceedings. The requirements for lead counsel in capital cases exceed those for 
non-capital cases. Exhibit 12 lists required attorney qualifications for both capital and 
non-capital cases. 

Exhibit 12: Qualifications for Lead Counsel in Capital and Non-Capital Cases 
  

  

  

Capital Cases (Rule 13, 3c) Non-Capital Cases (Rule 13, 2a) 
© Member of the Tennessee bar in « Court shall be satisfied that attorney is capable 
good standing; of providing defendant with effective assistance 

e Regularly represented defendants in of counsel 

criminal jury trials for at least three years; 

¢ Minimum of 12 hours of 
specialized training in representing defendants charged 

with a capital offense; and 

e Have at least one of the following: 
- Experience as lead counsel in at least one capital jury 

trial; 

- Experience as co-counsel in at least two capital trials; 

- Experience as co-counsel in a capital trial and lead or 

sole counsel in at least one murder jury trial; or 
- Experience as lead counsel or sole counsel in at least 

three murder jury trials; or one murder jury trial and 
three felony jury trials. 
    
Source: Tennessee Supreme Court Rule 13.” 

The above chart illustrates Rule 13 qualifications prior to a recent June 1, 2004, amendment, which 
modified attorney qualifications. For example, the rule as amended requires a minimum of six hours of 
specialized training and the completion of six hours every two years instead of 12 hours as listed. Analysts 
did not incorporate the amended text into this review, as the sampled cases occurred prior to the changes. 
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The state compensates appointed lead and co-counsel a higher hourly rate in capital 
cases than lead counsel in non-capital cases. Exhibit 13 compares the payments for 
privately appointed lead counsel in capital and non-capital trials. The higher hourly rate 
for capital cases compared to non-capital cases contributes to the higher costs associated 
with capital trials. Additionally, per case expenditure allowances do not apply in capital 
cases, whereas Rule 13 enumerates maximum expenditures in non-capital cases. There 
are, however, some exceptions specified in the rule that allow judges to increase non- 
capital attorney compensation. 

Exhibit 13: Compensation to Appointed Lead Counsel in Capital and Non-Capital 
_Trials, as specified in Rule 13 

BNOmeaniine:    
      In-court $100 per hour ~ $50 pet hour 
  

  
Out-of-court $75 per hour $40 per hour 

    
  

Source: Tennessee Supreme Court Rule 13. 

The AOC maintains a list of private attorneys who meet Supreme Court Rule 13 
standards. The vast majority of defendants charged with first-degree murder in Tennessee 
are indigent. Judges appoint private attorneys when the respective public defender does 
not meet Rule 13 qualifications, or are not “death qualified.” They may appoint private 
counsel when a conflict of interest exists, such as if the public defender already 
represents a codefendant in the case. Exhibit 14 illustrates indigent defense expenditures 
since 1997-98. 

Exhibit 14: Tennessee Indigent Defense Spending, 
1997-2003 

$20 

$15 

  

  

Mi
ll

io
ns

 

—?— All Cases 

—l-— Capital Cases     
  

  

    
  

Source: Administrative Office of the Courts Indigent Defense 
Fund Data, 1997-2003. 

Nearly half (47 percent) of the capital defendants in the Office of Research sample had 
private attorneys appointed by the court. Appointed attorneys also represented the 
majority (71 percent) of life without parole defendants in the selected cases. 
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Administrative Office of the Courts’ data for life without parole cases reflects 
information from only one case; therefore, the data does not accurately reflect the entire 
population. Appointed attorneys represented life with the possibility of parole defendants 
equally across sample cases. Exhibit 15 illustrates the average costs of indigent defense in 
Tennessee for capital, life without parole, and life with the possibility of parole cases. 
The AOC indigent defense data for life without parole cases reflects information from 
one case; therefore, the data does not accurately reflect the entire population. 

Exhibit 15: Tennessee Indigent Defense Costs 
  

  

  

  

      

Average of 

Average of Life Without Life With 
Capital Cases Parole Case Parole Cases 

Lead Counsel $18,523 $19,448 $4,264 

Co-Counsel $13,326 $46,877 $4,377 

Expert Costs $25,853 $33,001 $5,106 

Total $57,702 $99,326 $13,747     
  

  
Source: Office of Research statistical data analysis of Administrative Office of the Courts Indigent i 
Defense Data, 1993-2003. : 

Some private attorneys interviewed indicated that the amount the Administrative Office 
of the Courts reimburses them is not sufficient to cover actual costs. In addition to public 

defenders and appointed private attorneys, some defendants have pro bono attorneys, 
who accept no compensation for their services. 

Interviewees indicate that numerous staff persons within their offices assist 
attorneys (both prosecution and defense) in trial preparation. Investigators, 
administrative assistants, paralegals, victim witness coordinators, and social 

workers all play a role in first-degree murder adjudication. 

* Victim witness coordinators, authorized in Tennessee Code Annotated § 8-7-206, 

advise victims of their rights and keep victims and witnesses informed about court 
dates and actions affecting the case. ; 

e Investigators visit and photograph crime scenes and interview clients and i 
witnesses. 

e Paralegals research case law and statutes, and draft pleadings and other i 
documents. 

e Social workers collect background information on defendants, prepare pre- i 
sentence reports, and treatment plans. 

e Administrative assistants maintain records and prepare reports and 
correspondence. 

Survey data indicates that the percentage of cases in which the attorneys selected 
juries is similar among the three types of cases. Respondents indicated the presence 
of juries in 79 percent of capital cases, in 74 percent of life without parole cases, and 
in 72 percent of life with the possibility of parole cases. Rule 23 of the Tennessee 
Rules of Criminal Procedure requires jury trials in all criminal cases (except small 
offenses), unless the defendant waives the jury trial with the approval of the court and 
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consent of the district attorney general. Tennessee Code Annotated § 22-1-101 authorizes 
courts to summon Tennessee residents who are United States citizens, ages 18 and older 

for jury service. The law stipulates occupational and disability exemptions from jury 
service and certain exclusions such as persons convicted of certain infamous offenses. 
State law entitles jurors to at least $10.00 for each day of attendance. 

Exhibit 16: Percentage of Cases with Juries 
  

  

  

  

  

  

    

Trial Type 

Life Without Life With 

Capital Cases Parole Cases Parole Cases 
‘Number Percent Number Percent Number Percent 

No 7 15% 8 21% 34 22% 

Yes 37 79% 28 T4A% 112 72% 

Returned survey, but did 3 6% 2 5% 9 6% 
not answer question 

Total 47 100% 38 100% 155 100%             
  

Source: Office of Research survey of court clerks, 2003. 

The Tennessee Rules of Criminal Procedure differentiate between capital and non- 
capital trials by entitling both the prosecution and defense to additional peremptory 
challenges when the offense is punishable by death. Rule 24 requires that both parties 
receive 15 peremptory challenges for capital offenses, compared to eight for offenses 
punishable by incarceration for one or more years. Black’s Law Dictionary defines a 
peremptory challenge as “one of a party’s limited number of challenges that needs not be 
supported by any reason, although a party may not use such a challenge in a way that 
discriminates against a protected minority.” The higher number of challenges may 
increase the size of the potential jury pool and the duration of the jury selection process. 

Judges sequester juries more frequently in capital trials than other types. 
Sequestering a jury means keeping the jury together throughout the trial and deliberations 
and guarding the members from improper contact that may influence their decision until 
‘dismissal from service. This results in lodging expenses and additional food for the 
individual jurors. The judges sequestered the juries in 70 percent of the capital trials in 
the sample, 57 percent of the life without parole trials, and 47 percent for life with the 
possibility of parole trials. 

Exhibit 17: Percentage of Cases in which Judges Sequestered Juries 
  

  

  

  

  

  

    

Trial Type 

Life Without Life With 

Capital Cases Parole Cases Parole Cases 
Number Percent Number Percent Number Percent 

No 6 16% 10 36% 38 34% 

Yes 26 70% 16 57% 53 471% 

Data Not Available 5 14% 2 T% 21 19% 

Total 37 100% 28 100% 112 100%               

Source: Office of Research survey of court clerks, 2003. 
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Among the sampled cases, capital and life with the possibility of parole defendants . 
received mental health evaluations more frequently than life without parole 
defendants. The Department of Mental Health performs competency evaluations for the 
judiciary as a “friend of the courts.” In other words, without a court order, the department 

does not provide any evaluations or treatments. Department of Mental Health staff 
indicate that the central issue is whether a defendant is suffering from mental illness or 
mental retardation and, if so, whether he or she is competent to stand trial, regardless of 

_the charge. 

The department automatically performs a competency evaluation when the defendant has 
a history of mental illness. Otherwise, defense counsel, the prosecution, and judges can 
all request competency assessments. Judges rarely request competency assessments, but 
they need assurance that the defendant is competent to enter a plea. Therefore, if neither 
the prosecution nor defense counsel have requested an evaluation prior to the outset of 
the trial, and the judge has concerns, he or she has the authority to request an assessment. 
Department of Mental Health staff indicates that the department bears the cost of these 
evaluations. Further, staff noted that the majority of the department’s requests for 
competency evaluations come from the circuit level. 

Exhibit 18: Percentage of Cases in which the Defendant Received a Mental Health 
Evaluation 
  

  

  

  

  

  

      

Trial Type 

Life Without Life With 
Capital Cases Parole Cases Parole Cases 
Number Percent Number Percent Number Percent 

No 25 53% 22 58% 66 43% 
Yes 16 34% 9 24% 33 34% 
Data Not Available 6 13% 7 18% 36 23% 

Total 47 100% 38 100% 155 100%             
  

Source: Office of Research survey of court clerks, 2003. 

Court of Criminal Appeals 

Appointed defense counsel spend more time, and therefore have greater expenses, 

for capital cases than life without parole or life with the possibility of parole cases in 
direct appeal to the Court of Criminal Appeals. Tennessee Supreme Court Rule 13 
requires the appointment of two attorneys on capital cases, which leads to the primary 
difference in cost. Additionally, interviews indicate that preparation time and the 
complexity of issues in capital cases contributes to greater cost during direct appeal at the 

Court of Criminal Appeals. The following table illustrates the variation in costs among 
types of cases. 
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Exhibit 19: Court of Criminal Appeals per Case Cost Information 
  

  

  

  

          

Life Without Life With 
: Capital Cases Parole Cases Parole Cases 

Lead Counsel $8,370 $1,935 $1,220 

Co Counsel $42,414 $0 $0 

Expert Costs $0 $0 $0 
Total $20,784 $1,935 $1,220   
  

Source: Office of Research statistical data analysis of Administrative Office of the Courts 

Indigent Defense data, 1993-2003. 

Prosecution costs do not vary significantly among case types at the Court of 
Criminal Appeals or Tennessee Supreme Court levels. Information collected from the 
Tennessee Attorney General’s Office, which handles cases on direct appeal, suggests that 
state attorneys spend similar amounts of time on capital, life without parole, and life with 
the possibility of parole cases. Surveys indicate that Assistant Attorney time equates to 
average per case costs of $1,610 for capital cases, $2,065 for life without parole cases, 
and $1,397 for life with the possibility of parole cases. 

Tennessee Court of Criminal Appeals staff indicate that while there is no significant 

difference in the case procedures for non-capital first-degree murder cases and 
capital cases, capital cases take longer in each step of the process. Court staff indicate 

. Several reasons including larger case files, more filings, and attorneys’ requests. for more 
time extensions in capital cases. For example, clerks mail opinions to interested parties. 

_. They typically send opinions to about five parties for non-capital first-degree murder 
cases, but to approximately 25 parties for capital cases, thus increasing time and cost. 

Researchers found that the Tennessee Court of Criminal Appeals reversed 29 
percent of capital cases on direct appeal. A 2000 study focused on error rates in capital 
cases. The authors included Tennessee as part of their final 28-state cohort. From 1977- 
1995, Tennessee Court of Criminal Appeals reviewed 109 capital cases on direct appeal. 
Of those, the court reversed 32, or 29 percent, for errors made during the trials. The study 

indicates that appellate courts found reversible error in 41 percent of capital cases 
nationally.® 

Tennessee Supreme Court 

Capital cases have an automatic appeal while non-capital cases have discretionary 
appeals to the Tennessee Supreme Court. All defendants have the right to appeal to the 
Supreme Court; however, the court has the authority to decide whether each case merits 

review except in capital cases. The Tennessee Supreme Court automatically dockets 
capital cases affirmed by the Court of Criminal Appeals. Defense counsel then prepares 
appellate briefs to which the state responds. Supreme Court staff indicated that capital 
cases take precedence over all other cases. 

5 James Liebman, Jeffrey Fagan, and Valerie West. “Broken System: Error Rates in Capital Cases, 1973- 
1995,” 2000, htip:/Avww2.law.columbia.edu/instructionalservices/liebman/ (accessed April 14, 2004). 
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Staff attorneys spend considerable time reading the case record and all of the opinions, 
which are usually lengthier in capital cases than non-capital cases. They then prepare 
memos summarizing the issues presented by defense counsel. The defense attorneys must 
raise every possible issue in their briefs, or the federal appeals court considers them 
waived. Both the staff and the justices spend a great deal of time becoming familiar with 
the cases prior to oral arguments. 

The justices typically give each side additional time for oral arguments in capital cases, 
but specify the issues of interest to the court, after considering all of the issues originally 
presented in the briefs. Following oral arguments, the justices each spend time reviewing 
the testimony and discussing their opinion. The assigned judge prepares an opinion. Each 
justice may request additional research or have questions about the case. Each judge may 
spend hours, days, or weeks reviewing the case. Their personal staff also assists with 
research and writing. A judge may write a dissenting opinion if he or she does not agree 
with the majority opinion. After the release of the opinions, both parties may file a 
petition to rehear. This process is the same for capital and non-capital first-degree murder 
cases, but usually takes longer in capital cases. 

Like the Supreme Court staff, appointed defense counsel spend more time, and 

therefore cost more, than attorneys in non-capital cases that the Tennessee Supreme 
Court hears. Data received from the Administrative Office of the Courts indicates that 
lead counsel on capital cases cost an average of $10,149, while lead counsel.on life with 
the possibility of parole cases average $793. No data was available for life without parole 

cases at the Tennessee Supreme Court level. : , 

United States Supreme Court 
Capital defendants do not have an automatic appeal to the United States Supreme 
Court on direct appeal, as they do to the Tennessee Supreme Court. Title 28, Section 
1257 of the United States Code stipulates that the United States Supreme Court may ~ 
review final judgments by the highest court of a state when defense counsel files a writ of 
certiorari. Black’s Law Dictionary defines a writ of certiorari as a discretionary writ 
issued by an appellate court directing a lower court to deliver the case record for review.” 
Of the cases used for the quantitative portion of this study, six petitioners filed a writ of 
certiorari on direct appeal to the U.S. Supreme Court. Petitioners appealed death 
sentences in five cases and a life sentence in one. As of November 2003, the court denied 

petitions in all six cases. This stage in the adjudication process requires preparation and 
review by several entities. 

> Black's Law Dictionary, Seventh Edition, (St. Paul, MN: West Publishing Company, 1999) p. 220. 
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Exhibit 20: Tennessee Capital Case Process as of 2004 
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Source: Administrative Office of the Courts, Capital Punishment in Tennessee: A Brief Timeline 

History and Overview of the Legal Process. 

Post Conviction: Trial Court 
The General Assembly created the Office of the Post-Conviction Defender in 

Tennessee Code Annotated § 40-30-205(g) in 1995 to provide representation for any 

person convicted and sentenced to death who is unable te secure counsel because of 
indigence. The Office of the Post Conviction Defender represents defendants during all 
post conviction proceedings. Local district attorneys represent the state during the post 
conviction trial. 

Defendants must file petitions for post conviction relief within one year of the completion 
of their state direct appeal. Thé defendant files the petition in the original trial court, 
alleging violations of constitutional rights. Defense counsel raise new legal questions, 
such as effectiveness of defense counsel at the trial level and prosecutorial misconduct. 

The Office of the Post Conviction Defender handles only capital cases, and therefore, is a 
fixed cost associated with the death penalty in Tennessee. As of fiscal year 2003-04, the 

office employs a staff of 13; including the Post Conviction Defender, assistant attorneys, 
investigators, and administrative staff. Exhibit 21 shows expenditures and funding 
sources since the creation of the office. It further shows the number of cases the office 
has defended each year and the average cost per case (inflated to 2004 dollars). The 
average cost per case ranges from $27,281 in fiscal year 1995-96 to $18,459 in fiscal year 
2003-04. The number of cases ranged from 14 in fiscal year 1995-96 to 54 in fiscal year 
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2002-03. The average cost per-case decreased because the number of cases increased. 
Cases typically last longer than one year. 

Exhibit 21: Office of the Post Conviction Defender, Average Cost per Case 
  

  

  

  

  

  

  

  

  

  

  

  

                    

Average 

Actual Cost 
Recommended Expenditure | Number per Case 

Budgeted Actual State Federal Other in 2004 of in 2004 
Amount Expenditure Funding Funding Funding Doliars® Cases Dojlars 

1995-96 $0 $312,600 $242,600 $0 | $70,000 | $381,935 14 $27,281 

1996-97 $628,400 $613,000 $597,000 $0 | $16,000 $727,447 23 $31,628 

1997-98 $655,300 $653,300 $610,000 | $43,300 $0 $757,893 30 $25,263 

1998-99 $819,800 $823,900 $701,700 | $122,200 $0 $941,141 31 $30,359 

1999-00 $931,600 $854,500 $787,300 | $67,200 $0 $955,075 40 $23,877 

2000-01 $940,300 $975,800 $927,300 | $48,500 $0 | $1,055,133 47 $22,450 

2001-02 $1,003,100 $944,000 | $918,800 | $25,200 $0 $992,522 50 $19,850 

2002-03 $1,031,800 $963,100 $949,900 | $413,200 | $0 $996,809 54 $18,459 

2003.04 | $1,061,300 | $1,032,008" | $1,061,300 $0 $0 NA NA NA 

OF Z $31 ee 2a9 Son 556 08: 

1995-96 through 2003-04, 

The Office of the Post Conviction Defender handles the majority of post conviction 

Source: Tennessee Office of the Post Conviction Defender case data, Annual Budget Documents, 

capital cases. However, some circumstances require the appointment of private attorneys. 
The Administrative Office of the Courts pays privately appointed attorneys using 
indigent defense funds. The AOC also funds privately appointed attorneys for defendants 
charged with non-capital first-degree murder during post conviction proceedings. Exhibit 
22 enumerates post conviction indigent defense expenditures for sampled cases. 

Exhibit 22: Post Conviction Defense Costs for Private, 

  

  

  

  

  

Appointed Attorneys 

Life Without Life With 
Capital Cases | Parole Cases Parole Cases 

Lead Counsel $16,430 $1,281 $1,106 

Co-counsel $14,076 $0 $0 

Expert Costs $17,986 $0 $0 

Total $48,492 $1,281 $1,106             

Source: Office of Research statistical data analysis of Administrative Office 

of the Courts, Indigent Defense Fund data, 1993-2003. 

District Attorneys General and Public Defenders can employ additional staff to assist in 
capital post-conviction cases. Tennessee Code Annotated § 8-7-111 and § 8-14-211 

authorize district attorneys and public defenders respectively to “employ, reassign, or 

© Inflation calculated using the Consumer Price Index. 
't 2003-04 actual expenditures are estimates calculated using the average difference in budgeted amount 
and actual expenditures from 1996-97 through 2002-03 (1995-96 is not. included, as it is the year the 
agency was formed). 
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contract with individuals utilizing special funds appropriated solely for the purpose of 
providing prompt and fair adjudication of post-conviction proceedings in capital sentence 
cases.” Researchers did not collect information to determine how often district attorneys 
or public defenders employ such additional staff. However, increasing staff assigned to 
cases adds to costs. 

The Post-Conviction Defender Commission is a separate entity also created during the 
1995 Legislative Session. The commission is responsible for appointment of the Post 
Conviction Defender and oversight of the Office of the Post-Conviction Defender. The 
commission is composed of: 

¢ Two members appointed by the Governor, 

Two members appointed by the Lieutenant Governor, 

e Two members appointed by the Speaker of the House of Representatives, and 

e Three members appointed by the Supreme Court of Tennessee. 

Post Conviction: Court of Criminal Appeals 
The Office of the Post Conviction Defender also represents defendants during post 
conviction appeals. The Tennessee Attorney General’s Office represents the state. 
The Office of Research was unable to determine specific costs of post conviction appeals. 
However, the case averages presented in Exhibit 21 illustrate the general costs for cases 
at all steps of the post conviction process. 

Post Conviction: Tennessee Supreme Court 

State Supreme Court justices hear capital cases more frequently on discretionary 
appeals than non-capital cases. All cases are discretionary in post conviction, so the 

process.is the same for capital and non-capital cases. The process is not as long as the 
capital case process in direct appeal. The times are still longer for capital cases in post 
conviction than non-capital first-degree murder cases because the records are much 
longer. Defense counsel often raises many rare issues in capital cases during the post- 
conviction appeals. 

Defense counsel may file a motion to reopen if the court denies post conviction relief. 
There are only three grounds for reopening a case: 1) scientific evidence, 2) a new 
Supreme Court rule, or 3) a determination that a bad conviction supports the sentence. 
The motion to reopen is a short, expedited process, for which the court must grant 
permission. The court grants very few in criminal cases. 

There is a one petition limit on post conviction, but no limits on motions to reopen. The 
grounds for reopening are limited to three, but defense attorneys can still file on behalf of 
their clients, which take time for the staff to review. 

Post Conviction: United States Supreme Court 
Capital defendants do not have an automatic appeal to the United States Supreme 
Court on state post conviction. Title 28, Section 1257 of the United States Code allows 

the United States Supreme Court to review state court decisions upon the completion of 
state post conviction proceedings. Similar to the direct appeal process, the petitioner files 
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a writ of certiorari and the court accepts or denies the petition. Of the sample cases, no 
cases have had or currently have a writ of certiorari on appéal to the U.S. Supreme Court : 
at the end of state post conviction proceedings. : 

Exhibit 23: Tennessee Capital Case Process as of 2004 
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History and Overview of the Legal Process. 

  

Federal District Court . 

Researchers could not quantify costs associated with state inmates pursuing federal 
appeals. However, provisions in the federal appeals process set capital cases apart 

from non-capital cases. For example, both the Federal Public Defender’s Office in the 
Middle and Eastern Districts of Tennessee employ a Capital Habeas Unit. The United 
States District Court in Middle Tennessee employs a federal death penalty law clerk, and 
the United States District Court for the Middle District of Tennessee has an 
administrative order specifying policies and procedures regarding capital habeas corpus 
petitions. 

State inmates must file a petition for a writ of habeas corpus to initiate the federal appeals 

process. The concept of habeas corpus ensures that an inmate’s imprisonment or 

detention is legal. However, United States Code (28 U.S.C. 2254) specifies that writ for 
habeas cannot extend to a state inmate unless all available state remedies are exhausted, 

there is no corrective process at the state level, or the process is not effective in protecting 
the applicant’s rights. Some common issues raised in habeas proceedings are because the 
conviction is secured: 
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using evidence gained pursuant to an unconstitutional search and seizure; 
in violation of the privilege against self-incrimination; 
by the prosecution not disclosing information favorable to the defendant; or 

when the petitioner did not have the effective assistance of counsel. 

Each United States district court must create a plan to provide representation to persons 
financially unable to secure representation. United States Code (18 U.S.C. 3006A) also 
specifies that a Federal Public Defender Organization or Community Defender 
Organization (a nonprofit defense counsel service) may represent the petitioner. In 
Tennessee, if the petitioner is under a sentence of death, the Capital Habeas Unit in the 

Federal Public Defender’s Office in the Middle or Eastern District of Tennessee works 
the case. The Tennessee Attormey General’s Office represents the state in federal court. 

The former United States District Court Clerk for the Middle District of Tennessee 
explained that processing capital and non-capital petitions is the same from the clerk’s 
perspective. Petitioners must file a writ of habeas corpus to initiate the federal appeals 
process. However, the United States District Court for the Middle District of Tennessee 
specifies policies and procedures regarding capital habeas corpus petitions. For example, 
the day before an exécution is scheduled, the clerk’s office must have a minimum of two 
experienced personnel on duty, and the office must remain open until the execution 
occurs or until a court issues a stay of execution.” 

Once a petition is in the Middle District of Tennessee, a federal death penalty law clerk 
may assist district court judges. If the judge does not initially dismiss the petition, a 
variety of proceedings, including evidentiary hearings and oral arguments, may ensue. If 
the judge ultimately denies the habeas petition at the district court level, the petitioner can 
appeal to a U.S. Circuit Court of Appeals. In Tennessee, the petitioner appeals to the U.S. 
Sixth Circuit Court of Appeals. 

Death penalty law clerks provide legal advice and assistance to the court regarding 
capital case habeas corpus petitions, Pro se law clerks have responsibilities similar to 
death penalty law clerks, but provide assistance with all prisoner petitions. 

United States Sixth Circuit Court of Appeals 
Staff at the United States Sixth Circuit Court of Appeals indicates that, 
procedurally, the court handles capital cases like all other types of federal habeas 

cases. However, capital cases frequently take longer to process because of the 
numerous, often-complicated issues involved. Additionally, briefs are typically longer 
because of the complexity of the cases. The court distinguishes capital cases by whether 
or not the case has a scheduled execution date. Cases with a scheduled execution date 

" The United States District Court for the Middle District of Tennessee, Administrative Order No. 158, 
Policies and Procedures for Capital Habeas Petitions, 2000, p. 2, accessed February 21, 2003, 
http://www.tomd.uscourts.gov/158.pdf. 
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take precedence. The court clerk’s office assigns each case a docket number upon receipt 
of the case. 

A staff attorney then briefs the case as he or she would any other federal habeas case. 

Again, work will proceed in an expedited manner if the court has scheduled an execution. 
The brief will go to the judges assigned to the panel for review and they will discuss the 
case. The judges will also decide whether they will allow attorneys for both sides to 
present oral arguments. 

If an execution is pending within a week, court staff will work as needed and are on-call. 
The judges assigned to the panel may or may not be physically present, but are available. 
Several. staff stays in the office when an execution is pendirig: the clerk, the chief deputy 
clerk, the senior motions attorneys, two deputy clerks, and administrative staff. 

United States Supreme Court 

Defendants may appeal to the United States Supreme Court after the Sixth Circuit 
Court of Appeals has reached a decision on the case during habeas corpus 
proceedings. The petitioner files a writ for certiorari, which is a discretionary writ issued 
by an appellate court directing a lower court to deliver the case record for review.’? After 
a review process, the court denies or grants the petition. The court ‘hears oral arguments if 
the petition is granted, and makes its own decision after hearing the arguments. United 
States Supreme Court staff explained that, like the other appellate courts, procedurally 
each case is the same; for example, the petitioner must file a writ in each case, According | 
to court staff, capital cases differ only in that they may be decided after hours if the 
petitioner is seeking a stay of execution. 

  

® Blacks Law Dictionary, Seventh Edition, (St. Paul, MN: West Publishing Co., 1999) p. 715. 
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Exhibit 24: Tennessee Capital Case Process as of 2004 
  

  
    

  
  

    
  

  

      
      

    

      

  

  
      

              
  

    

            

State Trial Court of TN US 
1 DA > Dail >} Criminal Supreme Supreme 

Decision 2) sentence Appeals Court Court 

PC: | PC: PC:TN | - PC: US 
2 Trial Criminal >) Supreme Supreme 

Court Appeals Court Court 

3 Federal Cato US 
District >) Circuit Ct >| Supreme 
Court of Appeals Court                 

    

  

    

  

  Executive 
Clemency 

Source: Administrative Office of the Courts, Capital Punishment in Tennessee: A Brief Timeline 

History and Overview of the Legal Process. 

         

Executive Clemency 
Tennessee Code Annotated § 40-27-101 authorizes the Governor to “grant 
reprieves, commutations, and pardons in all criminal cases after conviction.” The 
statute is open to all criminal offenders, and is not limited to capital offenders. Statute 

further requires the Governor to keep a written record of any reasons for granting pardons 
or commuting punishment, and to keep all documents used on file for future reference. 
According to their legal counsel, former Governor Don Sundquist and Governor 
Bredesen both devised policies for clemency procedures. 

Both policies require inmates, regardless of their conviction or sentence, to file clemency 
applications with the Board of Probation and Parole (the Board). The Board then reviews 
the application and decides whether to grant a clemency hearing. If the Board decides the 
inmate should not receive a clemency hearing, it notifies the Governor’s office of its 
recommendation. 

If the Board decides that the inmate should receive a clemency hearing, it holds the 

hearing at the prison. During the hearing, the local District Attorney General who 
originally prosecuted the defendant represents the state. The local DA may receive 
assistance from the Tennessee Attomey General’s Office, which prosecutes the case 
during the appeals stage, and is therefore familiar with the case and the issues involved. 
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The attorney most recently involved with the case, typically with the Office of the Post 
Conviction Defender, defends the inmate. The inmate may also have assistance from 
local public defenders and/or private attorneys (appointed by the court, retained by the 

defendant, or working the case on a pro-bono basis). 

The clemency hearing typically takes one day to complete. Both sides have an 
opportunity to present their cases to the Board of Probation and Parole. Interviewees 
suggest that this hearing requires extensive preparation by the state’s attorney, defense 
counsel, the Board, and the Governor’s Office. The Board makes a formal clemency 

recommendation to the Governor’s Office following the hearing. 

According to legal counsel for both administrations, the Governor, the Governor’s Legal 
Counsel, and the Governor’s Deputy Legal Counsel spend several weeks prior to the 
Board’s clemency hearing and subsequent recommendation reviewing the case 
information and familiarizing themselves with the circumstances of the case. Governor 
Bredesen has a policy to meet with the applicant’s defense counsel prior to making a 
clemency decision. The state’s attorneys also typically give the Governor’s office 

information to review (such as affidavits). The Governor has access to trial and appellate 
records, defendant testimony, and expert witness testimony. After the Governor’s staff 
receives a recommendation from the Board, they spend considerable time reviewing the 
hearing transcript and testimony in preparation for the Governor’s ultimate clemency 
decision. 

Because Robert Glen Coe was the first inmate executed since Tennessee reinstated the 
death penalty, the Sundquist administration spent significant time working with the 
Department of Correction. According to Governor Sundquist’s legal counsel, both the 

Sundquist administration and the department planned the execution to insure that the 
process met legal requirements. 

The Board of Probation and Parole receives numerous clemency applications every 
year, for all types of criminal sentences, not just the death penalty. Exhibit 25 
illustrates clemency applications received every year since 1993. Both administrations 
indicated that the standard clemency procedures apply to all clemency requests, 
regardless of the case type or sentence. However, the review process may take longer in 

capital cases because the volume of records is much greater. Governors have granted a 
small number of commutations since 1993. Exhibit 26 shows the commutations and 
pardons each year since 1993. 
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Exhibit 25: Clemency Applications, 1993-2003 
  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

    

1993 1994 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 

All Crimes 

Commutations NA NA | NA | 241 | 168 | 88 | 117 | 127 | 127 | 129 374 

Pardons NA NA] NA| 19] 17} 20] 18] 18] 15] 25 25 

First-Degree Murder, LIFE 

Commutations 0 3 0}; 64] 41 19} 26] 33| 33] 25 35 

Pardons 0 9 0 0 0 0 0 0 0 0 0 

First-Degree Murder, LWOP 

Commutations 0 0 0 0 0 0 0 i 0 0 2 

Pardons 0 9 0 0 0 0 0 0 0 0 0 

First-Degree Murder, 
DEATH 

Commutations 0 0 9 0 0 0 0 2 0 1 0 

Pardons 0 0 0 0 0 0 0 0 0- 0 0 

Source: Tennessee Board of Probation and Parole data. 

Exhibit 26: Commutations and Pardons Granted, 1993-2003 
1993 1994 | 4995 | 1996 | 1997 | 1998 { 1999 | 2000 | 2001 | 2002 2003 

Commutations 0 0 0 2 2 2 1 3 0 7 0 

Pardons 0 4 0 0 0 0 3 2 3 7 0                         

Source: Tennessee Board of Probation and Parole data. 

The Board of Probation and Parole also holds parole hearings for inmates sentenced 
to life with the possibility of parole. The Board considered 272 parole applications for 
inmates sentenced to life without the possibility of parole since 1993. Of those, the Board 
placed 77 on parole. The Board revoked parole for nine parolees, or 11.7 percent. Inmates 
who do not receive parole may appeal. Board of Probation and Parole data indicate that 
since 1993, the Board received 44 appeals. The Board reported in 2002-03 that 
community supervision costs an average of $2.61 daily for each offender, as opposed to 
the average daily cost of incarceration of $49.56.'* 

14 State of Tennessee Board of Probation and Parole, “2002-03 Annual Report,” November 5, 2003, p. 2 
(cover letter). 
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Qualitative Case Study: Robert Glen Coe 
Office of Research staff included a case study with a detailed timeline, exhibiting the 

progression of one case from the commission of the crime until the date of execution. 
Robert Glen Coe is the only person executed in the State of Tennessee since 1960. 
Because the case spans several years, the timeline further illustrates the complexity of 
gathering accurate cost data for capital cases. Analysts found it impossible to ascribe an 
exact dollar amount for the case. 

On September 4, 1979, law enforcement officers arrested Robert Glen Coe for a murder 
committed in Greenfield, Tennessee (Weakley County). The grand jury proceedings 
began in December 1979 and jury selection began in May 1980. Coe’s attorneys 
successfully petitioned the court for a change of venue, and the trial began February 9, 
1981, in Shelby County. The jury retumed a guilty verdict and sentenced Coe to death. 

The pre-trial and trial portion of Coe’s case stretched over one and a half years, but the 
appeals process lasted 19 years, from 1981 through 2000. As enumerated in court opinion 
(Tennessee v. Coe, 655 S.W. 2d 903, 1983) some of the issues raised by Coe’s attorneys 
during direct appeal include: 

« Coe’s confession was not admissible as evidence because there was no 
probable cause for the arrest. 

e The grand jury was not representative of the community; therefore, the 
original indictment was not valid. 

e The judge allowed the prosecution to play the defendant’s videotaped 
' confession during their closing argument. 

* The sentence of death was excessive and disproportionate to the penalty in 
similar cases. 

e The Tennessee death penalty statutes are unconstitutional. 
Some of the issues raised in Coe’s third petition for post conviction (Coe v. Tennessee, 
C.C.A. No. 02C01-9606-CR-00200, 1997) relief include: 

e Whether Coe was denied effective assistance of counsel at trial and on direct 
appeal, including the denial of entitlement to investigative funds; 

e Whether electrocution constitutes cruel and unusual punishment, as defined by 
the Eighth Amendment to the United States Constitution; and 

e Whether the death sentence unconstitutionally infringes upon the defendant’s 
fundamental right to life. 

Exhibit 27 provides a timeline of the events in Robert Glen Coe’s case, beginning at 

arrest through his execution in 2000. The timeline is a compilation of information from 
numerous sources including court and attorney records. 
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Incarceration 
The annual incarceration costs for Tennessee death row inmates are the same as 

other maximum-security inmates (such as individuals incarcerated for rape or non- 
capital first-degree murder). Riverbend Maximum Security Institution in Nashville 
houses the majority of inmates sentenced to death. The institution keeps these inmates in 
a separate unit, with the exception of a few who the department transferred to Brushy 
Mountain Correctional Complex because of behavioral problems or security concerns. 
Additionally, the Tennessee Prison for Women houses the two females sentenced to 
death.'> According to department staff, the Department of Correction calculates an 
operation cost per day for each facility, which applies to all inmates regardless of 
sentence type.-Exhibit 28 lists the average cost per day at each of Tennessee’s 
correctional facilities. 

Exhibit 28: 2003 Operation Costs per Day at Tennessee Institutions®® 
  

  

  

  

  

  

  

  

  

  

  

        

Institution Operation Cost per Day 

Brushy Mountain Correctional Complex $56.13 
Lois DeBerry Special Needs Facility $97.78 
Mark Luttrell Correctional Facility $69.47 

Middle TN Correctional Complex $58.76 
Riverbend Maximum Security Institution : $71.17 

Southeastern TN State Regional $52.74 
Correctional Facility 

Tennessee Prison for Women $57.89 
Turney Center Industrial Prison and Farm $49.09 
Wayne County Boot Camp $52.65 

West Tennessee State Penitentiary $46.35 
Average $61.20 
  

Source: State of Tennessee, The Budget, Fiscal Year 2004-05, p. B-257-59, 

The execution of an inmate saves the state approximately $773,736 for the future 
imprisonment of the inmate when compared to an inmate sentenced to life without 
parole. Executions save $680,549 when compared to inmates sentenced to life with 
the possibility of parole. Inmates sentenced to death may serve shorter sentences than 
those sentenced to life with and without the possibility of parole, thereby resulting in 
decreased incarceration costs. Readers should review Exhibit 29 with caution because of 
these factors. 

e Tennessee has executed one person since the reinstatement of the death penalty. The 
state imprisoned the inmate for approximately 19 years prior to his execution. 
Researchers used this figure in calculations because it was the only available data. It 
is not an average because it only represents one case. 

¢ Tennessee has implemented changes that affect incarceration lengths. Public Chapter 
473 made life without parole a sentencing option for first-degree murder convictions 

'S Tennessee Department of Correction, “Life on Death Row,” 
hitp://Awww state. tn.us/correction/newsreleases/lifeondeathrow.html (accessed March 11, 2004). 

This table does not include institutions managed by Corrections Corporation of America (CCA), as CCA 
does not house any of the defendants in this review. 
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in 1993. Additionally, Tennessee Code Annotated § 40-35-501()(1) increased the 

minimum time an individual must serve for a life sentence before parole eligibility to 
51 years for offenses committed on or after July 1, 1995. This more than doubles the 
previous life sentence (25 years). Both of these changes increase the length of 
incarceration. 

« Researchers used only FY 2002-03 Riverbend Maximum Security Institution costs, 
however, multiple facilities may house an inmate during the total period of 
incarceration. 

e Analysts used a life expectancy of 77 years to calculate the life with the possibility of 
parole and life without parole total incarceration costs.'” 

Exhibit 29: Estimated Incarceration Costs for First-Degree Murder 

Sentence Types 
  

  

  

  

    

Estimated Incarceration Costs 

Type of Sentence 

Capital $491,202 

LWOP $1,264,938 

Life sentence’™® $1,171,751       
Source: Office of Research analysis, 2003. 

As of April 2004, Tennessee has 97 people on death row. According to the 

Department of Correction, death row inmates spend an average of 13.22 years on 
death row. The Department of Correction publishes population projections each year. 

The projections include various categories including “lifers,” which includes offenders 
seritenced to life; “life,” offenders sentenced to a minimum 25 years; “life without 

parole”; “death”; and/or those sentenced as “habitual offenders.” Researchers were 
unable to separate projections for each sentence type, however, in July FY 2000-2001, 
the total population in this category was 1,988 with a projected increase to 2,734 in FY 
2009-2010, an increase of 38 percent.!° 

Because of a 1982 lawsuit, Grubbs v. Bradley, the Department of Correction 
established an inmate classification system to use as a management tool that consists 
of three behavioral levels for inmates sentenced to death. Riverbend Maximum 

Security Institution considers all inmates sentenced to death maximum security inmates; 
however, the institution further classifies them into one of three levels: A, B, or C, as 
established by DOC Policy 404.11. 

Riverbend Maximum Security Institution automatically classifies inmates sentenced to 
death as Level C inmates when they arrive. After 16 months, an inmate with good 
behavior is eligible for reclassification as a Level B. Finally, the institution may 

" National Center for Health Statistics, National Vital Statistics Reports, Volume 52, Number 3, 
Hyattsville, MD: 2003. 

8 Only includes inmates convicted under the change in law in 1995, which requires inmates to serve a 
“ minimum of 51 years if the offense was committed on or after July 1, 1995. 

? Tennessee Department of Correction, The Future Felon Population of the State of Tennessee, 2000-01 
Annual Population Projections, December 13, 2000, p. 8. 
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reclassify inmates with exceptionally good behavior as Level A inmates. Inmates with 
higher classifications have more privileges than those with lower classifications. 
Privileges include more phone time, more visitation, participation in educational 
programs, arts and crafts time, and fewer restraints. Misconduct results in a lower 
classification and loss of privileges. The inmate classification program allows only Level 
A inmates to apply for available jobs. Work consists of cleaning, food preparation, and 
data entry. It gives inmates opportunities to leave their cell and engage in productive 
behavior. 

Administering the Death Penalty 
Robert Glen Coe’s execution cost Riverbend Maximum Security Institution $11,668. 
The majority of the cost associated with Coe’s execution was for additional security at 

Riverbend. The State of Tennessee executed Coe by lethal injection. The total cost of 
execution includes additional security, medical supplies, medical personnel, and the 
necessary chemicals for the procedure. The institution also places lighting outside the 
gates, portable restrooms, and additional security to prevent disputes among 
demonstrators. This total does not include costs to Department of Correction central 
office staff, Tennessee Highway Patrol staff and equipment, Tennessee Bureau of 
Investigation staff, Metropolitan Nashville-Davidson County Police Department, 
Tennessee Emergency Management staff and equipment, judges and court staff, or Public 
Information Officers from various state agencies. 

The Indirect Effects of the Death Penalty 
Law Enforcement 
The Tennessee Bureau of Investigation provides more investigative services in 
capital cases than in other non-capital first-degree murder cases. Smaller, more rural 

localities lack the capability and staff to provide investigative services necessary for 
capital cases, so they must rely on TBI. TBI has the only full-service laboratory in 
Tennessee; often, TBI receives work that local police began for verification and/or 

completion. Once the TBI gets involved with a case, it can take six to 12 months to 
produce test results for any one case. TBI staff indicate that because the processes are 
complex and may require numerous samples to test for one.case, TBI consistently runs 
behind schedule. 

TBI’s Forensic Services Division can conduct a wide range of tests within the following 
units: Drug Chemistry, Toxicology, Breath Alcohol, Latent Print Examination, Firearms 
Identification, Microanalysis/Trace Evidence, Serology/DNA, Evidence Receiving Unit, 

DNA Profiling, CODIS, and Violent Crime Response Teams. Per sample costs associated 
with the tests range from $30 for a blood alcohol analysis to $600 for a DNA profile. 
Furthermore, courts may call anywhere from three to six TBI agents representing the 
investigative arm or the forensic testing units to testify. 

Local law enforcement agencies initially conduct all investigations similarly. They 
do not know what type of punishment the prosecutor will pursue. Officers generally 
stay at the crime scene (while the victim is still present) from five to 12 hours gathering 
evidence. Local law enforcement offices typically perform ballistics tests and 
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fingerprinting, but TBI generally conducts forensic testing. Sometimes over the course of 
an investigation, local officials must resubmit evidence to TBI for testing because new 

technologies provide better analyses. 

People frequently overlook a plethora of cost factors concerning law enforcement 
investigations, including capital and non-capital cases. Parking fees, hotel rooms, car 
rentals, plane tickets, mail, witness protection, and telephone monitoring within jails are 

all potential expenses created by witnesses called to testify in first-degree murder cases. 

Emotional Pain and Suffering 
Capital cases impact much more than analysts can quantitatively measure, or attach a 
dollar amount. As such, Office of Research staff consider emotional costs of capital 
punishment as important factors surrounding the issue. Specifically, analysts mention the 
emotional costs to jurors, victims’ families, and defendants’ families here as qualitative 

values worth consideration. 

Recent research suggests that during traumatic or high profile trials, jurors may 
pay an immeasurable emotional cost for their service. Although any traumatic trial 
may cause juror stress, the pressure may be at its peak during capital trials when 

. the court asks jurors to make a life-or-death decision by weighing the brutality of 
the crime against the defendant’s character and family background. Jurors serving 

on traumatic trials are six times 1 more likely to suffer symptoms of depression than jurors 
serving on non-traumatic trials.?° Other symptoms of juror stress may include 
gastrointestinal distress, nervousness, heart palpitation, insomnia, and headaches.”! The 
level of stress and emotional disturbance varies depending on many variables, including 

the nature of the trial, its length, and the nature of the evidence.” The National Center for 
State Courts published a manual to help judges and court officials minimize the 
emotional impact of difficult trials because of increased significance of juror stress. 33 

The United States Supreme Court has provided little sentencing guidance, expressing 
only the need for jurors to determine a “reasoned moral response.””' Although no studies 
have definitively demonstrated that capital trials significantly increase stress levels, 
anecdotal evidence suggests that capital trials may have a lasting emotional impact on 
jurors. 

?° Daniel Shuman, Jean Hamilton, and Cynthia Daley, “The Health Effects of Jury Service,” Law and 
Psychology Review, 18, 1994. 

1 Stanley Kaplan and Carolyn Wingett, “The Occupational Hazards of Jury Duty,” Bulletin of the 
American Academy of Psychiatry and the Law, 20(3), 1992, pp. 325-333. 

® Thomas Hafemeister and Larry Ventis, “Juror Stress: Sources and Implications,” Trial, October 1994, 
pp. 68-73. 

* National Center for State Courts, “Through the Eyes of the Juror: A Manual for Addressing Juror Stress,” 
1998. 
ie Penry v. Lynaugh, 492 U.S. 302 (1989). 

5 Scott Marshall, “Former Jurors Talk about Experience on Death Penalty Cases,” North County Times, 
September 5, 2002. 
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Murder causes a great deal of pain and suffering to victims’ families, the cost of 
which analysts cannot measure. While many families seek retribution or closure in an 
execution, others renounce the death penalty as causing more suffering to themselves and 
others. A recent study of victims who have had a friend, relative, or loved one killed 
suggests that their support for capital punishment varies based on such factors as race, 
gender, and religious orientation. For those who seek capital punishment for the 
offender, the search often involves a need for vengeance and eventually closure. 
However, anecdotal evidence suggests that victims who have witnessed the murderer’s 
execution find little satisfaction in the event.2” Some grief counselors believe that years of 
appeals allow victims’ families to circumvent the 2 Brieving process while focusing their 
attention on rage and anger toward the murderer.” 

Victims’ families who renounce the death penalty also face immense hardship. Some 
have formed an organization called Murder Victims’ Families for Reconciliation. 
Members of this group view the death penalty as a continuation of the same violence that 
killed their family members. They believe that the legal process involved in capital 
punishment prolongs anger and postpones healing.”° 

Families of defendants in capital trials face hardships as well. Family members may 
face shame and social isolation from media coverage or health problems from stress- 
related conditions.” Anecdotal evidence suggests that these family members may also 
experience guilt for not controlling their loved ones or for being unable to afford 
adequate legal representation.*! No studies have yet examined the difference between a 
death penalty and a life verdict on defendants’ families. 
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