
    

  
    

COVER STORY 

A Quarter Century 

I. Introduction 

  
n 1964, during the heyday of 
the Warren Court, a new era 

eis of libel law was born.! Its 

birth was marked by relative agreement 
among the justices of the Supreme 
Court, but its development has been 

marred by sharp disagreements and occa- 
sional changes of direction by the Court. 

The cornerstone of modern libel law 
is New York Times Co. v. Sullivan, 376 
U.S. 254 (1964). Even after a quarter 

century, the constitutional principles laid 

down in that case remain the starting 
point for analysis in most libel cases. 

This article traces the development 
of libel law from 1964 through 1989. 
Because it is written primarily for Ten- 
nessee attorneys, the article focuses on 
decisions of the U.S. Supreme Court, the 

U.S. Court of Appeals for the 6th Cir- 
cuit, federal district courts in Tennessee, 

and Tennessee appellate courts.? 

II. New York Times Co. v. Sullivan 
The 1960s was a decade of turbulent 

civil rights activity. Appropriately, the 
factual context of the New York Times 
decision was a civil rights dispute in 
Alabama. 

A full-page advertisement was placed 
in the New York Times by several promi- 
nent civil rights leaders, appealing for 
funds for support of the student move- 
ment, the right-to-vote movement, and 

the legal defense of Dr. Martin Luther 
King Jr. against a perjury indictment. 
The advertisement described certain 
ageressive actions by police at the Alaba- 
ma State College campus in Mont- 
gomery and discussed the bombing of Dr. 
King’s home and several assaults on his 
person by “Southern violators” (not 

14 

named in the advertisement). 

In accepting the advertisement for 
publication, the Times relied primarily 
upon the reputation of A. Philip Ran- 
dolph, the civil rights leader whose 

authorizing letter accompanied the 
advertisement. 

Plaintiff Sullivan, a Montgomery city 
commissioner, filed a libel suit, alleging 

that several statements in the advertise- 

ment were false, malicious and defamato- 

ty and that, although they did not men- 

tion him by name, 
they could be 
understood as refer- 

ting to him, since 

his duties included 

supervision of the 

police department. 
At trial, plaintiff 

proved that several 
of the statements 

were in fact false. 

Under the trial 
court’s instructions, 

the primary ques- 
tion for the jury 
was whether the 
statements were made “of and concern- 
ing” plaintiff. The jury found for the 
plaintiff and awarded him $500,000 in 

damages. This judgment was affirmed by 
the Alabama Supreme Court. 

The U.S. Supreme Court reversed, 

holding that the rules of libel law applied 
by the Alabama courts failed “to provide 
the safeguards for freedom of speech and 
of the press that are required by the First 
and Fourteenth Amendments in a libel 
action brought by a public official against 

critics of his official conduct.”3 Recogniz- 
ing that some of the statements in the 
advertisement were false, the Court said 

that “erroneous statement is inevitable 

in free debate, and that it must be pro- 
tected if the freedoms of expression are 

to have the ‘breathing space’ that they 
‘need...to survive.’ "4 

The Court then enunciated the fol- 

lowing rule of law applicable to libel] 
cases: 

“The constitutional guarantees 

require, we think, a federal rule that pro- 

hibits a public official from recovering 
damages for a defamatory falsehood relat- 

  

The development of 
modern libel law has 
been accompanied by 
sharp disagreements 

among the justices of 
the Supreme Court. 

  

ing to his official conduct unless he 
proves that the statement was made with 
‘actual malice’ — that is, with knowl- 
edge that it was false or with reckless dis- 
regard of whether it was false or not.”5 

Thus in a significant departure from 
its prior pronouncements on state libel 

law,® the court broke new ground by 
placing constitutional limitations on this 

common law tort — limitations that 
have expanded and contracted during 
the ensuing years.? Although libel issues 
have sparked bitter disagreements among 
the justices in later cases, the Court's rul- 
ing in New York Times was unanimous.® 
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Ill. Post-New York Times libel law : . 
Since New York Times, the U.S. By John P. Williams 

Supreme Court has decided 25 libel 

cases. The Tennessee appellate courts 
and the federal courts hearing Tennessee 

cases have sought to incorporate into 

their case law the rules established in John P, Williams is 

New York Times and later Supreme Court in private law prac- 

decisions. tice in Nashville. 
He received his 

A. Basic principles undergraduate 

The basic principles applied in Ten- degree from David- 
nessee libel cases may be summarized in son College and his 

r the following manner. The legal authori- law degree from 
ty for these principles is discussed in later Vanderbilt Law School. He is a past 

sections of this article. president of the Nashville chapter of 
The standard of liability applied to the Federal Bar Association. His 

defendants depends upon whether the 
plaintiff is a “public figure” or a “private 

figure.” 

If the plaintiff is a public official or 
public figure, he may not recover dam- 

ages for libel unless he proves that the 
libelous statement is false and that it was 
published by the defendant with knowl- 
edge of its falsity or with reckless disre- 
gard of whether it was false or not. The 

defendant’s failure to conduct an ade- 
~ quate investigation before publishing the 

statement is not alone sufficient to estab- 

lish reckless disregard. There must be 

evidence that the defendant entertained 

serious doubts about the truth of the 

“ statement prior to publication, 
If the plaintiff is a private figure, he 

may not recover damages for libel unless 
he proves that the libelous statement is 
false and that the defendant was guilty of 
ordinary negligence in publishing the 
false statement. The fact-finder must 
determine whether the defendant exer- 
cised reasonable care and caution in 

practice includes the representation 

of media clients. 

(Continued on next page) 
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checking on the truth or falsity of the 
statement and its defamatory character 
before publication. The conduct of the 
defendant is measured against the follow- 
ing standard: what a reasonably prudent 
person would or would not have done 

under the same or similar circumstances. 

B. Public officials 

The U.S. Supreme Court has held 
that thé “public official” label “applies at 
the very least to those among the hierar- 
chy of government employees who have, 
or appear to the public to have, substan- 
tial responsibility for or control over the 
conduct of governmental affairs.” Rosen- 

blatt v. Baer, 383 U.S. 75, 85 (1966). 
“The employee’s position must be one 
which would invite public scrutiny and 
discussion of the person holding it, 
entirely apart from the scrutiny and di8- 
cussion occasioned by the particular 
charges in controversy.”? 

It is clear that the Supreme Court 
would not include all public officials in 
this category.!0 However the precise 
boundaries are not clear.!! 

Under Tennessee decisions the term 
“public official” has a broad sweep. In 
Press Inc. v. Verran, 569 S.W.2d 435, 441 

(Tenn. 1978), the Supreme Court of 

Tennessee held that the label “does not 
necessarily apply only to high public 
position. Any position of employment 

that carries with it duties and responsi- 
bilities affecting the lives, liberty, money 

or property of a citizen or that may 

enhance or disrupt his enjoyment of life, 

his peace and tranquility, or that of his 
family, is a public office within the 
meaning of the constitutional 

privilege.”!2 In Roberts v. Dover, 525 FE 

Supp. 987, 990 (M.D. Tenn. 1981), a 

federal district court in Tennessee held 

that “the definition of public official is 
not necessarily limited to those positions 
of well-paid or highly visible administra- 
tors.”13 

A related issue is the “official con- 
duct” issue. In order for the New York 
Times rule to apply, the libelous state- 
ment must pertain to the public employ- 
1 ee’s “official conduct,” a concept whose 

boundaries were not precisely set in New 

York Times.!4 The parameters of “official 
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conduct” appear to be wide. 

C. Public figures 

Three years after New York Times a 

divided Supreme Court!® applied the 
principles of that case to cases involving 
“public figures.” In Curtis Publishing Co. 

v. Butts, 388 U.S. 130, 154 (1967), a plu- 

rality of the Court reasoned that the 
public interest in news articles about 
public figures “is not less than that 
involved in New York Times.” 

Butts did not provide a satisfactory 
definition of the term “public figure,” 
however, and for seven years the lower 

courts struggled with this issue.!? Finally, 

in Gerty v. Robert Welch Inc., 418 U.S. 

323, 345 (1974), the Supreme Court 

gave the lower courts a workable descrip- 
tion of a “public figure”: 

“For the most part those who 
attain this status have assumed roles 
of especial prominence in the affairs 
of society. Some occupy positions of 
such persuasive power and influence 
that they are deemed public figures for 
all purposes. More commonly, those 
classed as public figures have thrust 
themselves to the forefront of particu- 

lar public controversies in order to 

influence the resolution of the issues 
involved. In either event, they invite 

attention and comment.”!8 

Since Gertz, the Supreme Court has 

applied its “public figure” definition in a 
restrictive way. In Time Inc. v. Firestone, 

424 U.S. 448 (1976), the Court ruled 

that a wealthy socialite involved in a bit- 
terly contested divorce case was not a 

public figure because she did not assume 
a role of special prominence in the affairs 

of society and did not voluntarily thrust 
herself to the forefront of any public con- 
troversy.!9 In Wolston v. Reader’s Digest 
Association Inc., 443 U.S. 157 (1979), 

the Court held that a former government 
official, suspected of being a Soviet spy 
in the late 1950s and mentioned in 
defendant’s 1974 book about Soviet espi- 
onage, was not a public figure because he 
did not seek publicity and did not volun- 
tarily inject himself into the public con- 
troversy surrounding the investigation of 
Soviet espionage in the United States. In 
Hutchinson v. Proxmire, 443 U.S. 111 

_. 
| 

(1979), the Court held that a research 

scientist funded by government grant, 
did not thrust himself or his views into 
public prominence and therefore was not 
a public figure. 

An excellent analysis of the “public 
figure” issue is found in two 1981 deci. 

sions of the U.S. Court of Appeals for 
the 6th Circuit. In Street v. National 
Broadcasting Co., 645 F.2d 1227, 1234 

(6th Cir.) cert. granted, 454 U.S. 815, 

appeal dismissed, 454 U.S. 1095 (1981), 

the court paraphrased the Gertz test as 
follows: 

“Gertz establishes a two-step analysis 
to determine if an individual is a pub- 

lic figure. First, does a ‘public contro- 
versy’ exist? Second, what is ‘the 

nature and extent of (the) individual's 

participation’ in that public contro- 
versy?... Three factors determine the 
‘nature and extent’ of an individual’s 
involvement: the extent to which 
participation in the controversy is 

voluntary, the extent to which there 
is access to channels of effective com- 

munication in order to counteract 

false statements, and the prominence 

of the role played in the public con- 
troversy.” 

Plaintiff, the prosecutrix in a celebrated 

1931 rape case that was the subject of a 
television dramatization in the late 
1970s, was determined to be a public fig- 
ure because she played a prominent role 

in the controversy surrounding the inci- 
dent and had access to the media to tell 

her side of the story.2° 

By contrast, the 6th Circuit held in 

Wilson v. Scripps-Howard Broadcasting 
Co., 642 F.2d 371 (6th Cir.), cert. 

granted, 454 U.S. 962, appeal dismissed, 
454 U.S. 1130 (1981), that plaintiff, a 

cattle rancher, was not a public figure 
because he did not voluntarily seek 

media attention or inject himself into 

the public controversy about starving 
cattle on his ranch. The court analyzed 
the “public figure” issue by applying the 

Street language.?! 

There is no bright-line test for deter- 
mining whether someone is a public fig- 
ure. Gertz and Street provide the analyti- 

cal framework, however. 
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D. Knowing falsehood or recklessness 

Public officials and public figures may 
not recover damages for libel unless they 
prove that the defendant made the 

jibelous statement with knowledge that 

ic is false or with reckless disregard of 

whether or not it is false.?? First articulat- 

ed in New York Times, this standard has 

been refined by the Supreme Court in 

Jater decisions. 

In Garrison v. Louisiana, 379 U.S. 64, 

74 (1964), the Court said that “only 

those false statements made with the 

high degree of awareness of their proba- 
ble falsity demanded by New York Times 
may be the subject of either civil or 
criminal sanctions.” Failure to investi- 

gate is not sufficient to establish reckless- 
ness; there must be “sufficient evidence 

to permit the conclusion that the defen- 
dant in fact entertained serious doubts as 

to the truth of his publication.” Se. 
Amant v. Thompson, 390 U.S. 727, 731 

(1968). The defendant’s choice of one of 

several possible interpretations of an 
ambiguous document, if later proven to 
be the wrong interpretation, does not 

subject the defendant to liability. Time 
Inc. v. Pape, 401 U.S. 279 (1971). 

Several Tennessee decisions have 

analyzed the concept of “recklessness.”23 
Once again, there is no bright-line test. 

Each case must be thoroughly judged on 
its own facts.24 

E. Private persons 

Any plaintiff who is not found to be a 
public official or public figure is consid- 
ered a “private person” or “private fig- 

ure.” In Gertz, the Supreme Court fash- 
ioned a rule of constitutional law appli- 
cable in libel cases where the plaintiff is 
a private person: 

“We hold that, so long as they do 

not impose liability without fault, the 

States may define for themselves the 

appropriate standard of liability for a 
publisher or broadcaster of defamatory 
falsehood injurious to a private indi- 
vidual. This approach...recognizes the 
strength of the legitimate state inter- 

est in compensating private individu- 

als for wrongful injury to reputation, 
yet shields the press and broadcast 
media from the rigors of strict liability 

for defamation.”25 
The Gertz rule thus allowed each 

state to establish its own standard of lia- 
bility in libel cases where the plaintiff is 
a private person. In Memphis Publishing 
Co. v. Nichols, 569 S.W.2d 412, 418 
(Tenn.1978), the Supreme Court of Ten- 

nessee adopted a negligence standard: 
“In determining the issue of liabili- 

ty the conduct of 
the defendant (LLL 

to be measured 
against what a “The Gertz rule 

reasonably pru- thus allowed 

each state to 

not, have done @eStablish its own 

under the same st andard of lia- 

dent person 

would, or would 

or similar cir- 

cumstances..,.In bility in libel 

our opinion the cases where the 

plaintiff is a 

mined from a private person.” 

appropriate ques- 

tion to be deter- 

preponderance of 
the evidence is 
whether the 
defendant exer- 
cised reasonable care and caution in 
checking on the truth or falsity and 
the defamatory character of the com- 
munication before publishing it.” 
Tennessee’s selection of the negli- 

gence standard was undoubtedly wel- 
come news to trial judges and lawyers 

who are accustomed to using the negli- 
gence standard in other areas of tort law. 
However, application of this standard in 

libel cases requires consideration of many 
of the same factors concerning the defen- 
dants conduct, which must be considered 

when the plaintiff is a public figure and 
the recklessness standard is applicable.?6 

F, Damages in libel cases 
The seminal decision on damages in 

libel cases is Gertz, in which the 

Supreme Court announced the following 
rule of constitutional law: 

“(We hold that the States may 

not permit recovery of presumed or 

punitive damages, at least when liabil- 
ity is not based on a showing of 
knowledge of falsity or reckless disre- 

(Continued on next page) 
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gard for the truth....It is necessary to 

restrict defamation plaintiffs who do 
not prove knowledge of falsity or 
reckless disregard for the truth to 
compensation for actual injury. We 

need not define ‘actual injury.’...Suf- 
fice it to say that actual injury is not 
limited to out-of-pocket loss. Indeed, 

the more customary types of actual 

harm inflicted by defamatory false- 
hood include impairment of reputa- 
tion and standing in the community, 
personal humiliation, and mental 

anguish and suffering. Of course, 
juries must be limited by appropriate 

instructions, and all awards must be 

supported by competent evidence 
concerning the injury....”2? 

If the discussion ended here, the rules 

governing damages in libel cases would 

be relatively clear. However, a divided 

Supreme Court modified Gertz in Dun & 
Bradstreet Inc. v. Greenmoss Builders Inc., 

472 U.S. 749 (1985), involving a false 

credit report about a contractor which 
was distributed to only five subscribers. 

The plurality opinion in Dun & Brad- 
street held, contrary to the supposed rule 
of Gertz, that presumed and punitive 
damages may be awarded to private 
plaintiffs who have not proven actual 
malice, where the libelous statements do 

not involve “matters of public con- 
cern.”28 Neither the Supreme Court nor 

the Tennessee courts have provided fur- 
ther guidance as to the meaning of the 
phrase “matters of public concern.” 

IV. Procedural issues in libel cases 
Since New York Times, several 

Supreme Court decisions have dealt with 
procedural aspects of libel cases. 

A. Jurisdiction 
In Calder v. Jones, 465 U.S. 783 

(1984), a California resident filed a libel 

suit against reporters for a Florida-based 
weekly newspaper in a California court. 
The newspaper has a national circulation 
of more than 5 million copies, of which 
about 600,000 are sold in California. 

The Supreme Court held that the due 
process clause of the 14th Amendment 
did not prohibit the California court 
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from exercising personal jurisdiction over 
the defendants because California was 
“the focal point both of the story and of 
the harm suffered.”29 

In Keeton v. Hustler Magazine Inc., 

465 U.S. 770 (1984), a New York resi- 

dent filed a libel suit in a New Hamp- 
shire federal court against an Ohio cor- 
poration which publishes Hustler maga- 
zine and has its principal place of busi- 
ness in California. Although the defen- 
dant’s only connection with New Hamp- 
shire was its sale of 10,000-15,000 copies 

of Hustler there each month, the 

Supreme Court held that the New 

Hampshire court could constitutionally 
exercise personal jurisdiction over the 
defendant, noting that the “tort of libel 
is generally held to occur wherever the 
offending material is circulated.”3° 

In Keeton, the Court spoke approv- 
ingly of the “single publication” rule, 
which prohibits a plaintiff from filing 
more than one libel suit for any single 
publication, but allows the plaintiff to 

recover damages suffered in all jurisdic- 

tions in that one suit.3! The Court said 
this rule provides a “forum for efficiently 
litigating all issues and damages claims 
arising out of a libel in a unitary proceed- 
ing,” conserves judicial resources, and 

protects defendants from multiple suits 
raising the same issue.32 

These two decisions provide plaintiffs 
a choice of forums in which to litigate 
their claims. The “single publication” 
rule protects defendants from the harass- 
ment of multiple suits. 

B. Burden of proof 

In New York Times, the Supreme 

Court held that a public official must 
prove with “convincing clarity”} that a 
libel defendant acted with actual malice. 
This “clear and convincing evidence” 

burden34 must be met by all plaintiffs 
who are public officials or public fig- 
ures.35 

In Philadelphia Newspapers Inc. v. 
Hepps, 475 U.S. 767, 768-769 (1986), 
the Supreme Court held that a “private- 
figure plaintiff cannot recover damages 
without also showing that the statements 
at issue are false,” at least where the 

statements relate to matters of public 

concern.36 The Court noted that public. 

figure plaintiffs must also prove the fals;_ 
ty of the statements at issue.37 In cases 
where the fact-finder cannot determine 

whether the statements are true or false 
the burden of proof is dispositive, The 
Hepps rule should help defendants i, 
libel cases. 

C. Summary judgment 

Most defendants try to resolve a libel 
case through summary judgment. In 
Anderson v. Liberty Lobby Inc., 477 U.S. 
242 (1986), the Supreme Court held 

that a libel defendant’s motion for sum- 

mary judgment should be granted if the 

trial court determines, based upon the 

evidence presented with the motion, 
that a reasonable jury could not find 
actual malice with convincing clarity. At 
the summary judgment stage of any case, 
the court’s function is to determine 
whether there is a genuine issue of mate- 
rial fact which must be decided at trial 
When making this determination in libel 
cases where the plaintiff must prove 
actual malice, the court must be guided 
by the substantive evidentiary standards 
applicable to the case. Anderson should 
make it easier for defendants to prevail 
on motions for summary judgment.38 

D. Determination of plaintiff’s status 

The standard of liability in a libel 
case depends upon whether the plaintiff 
is a public figure or a private figure. This 
determination is therefore critical to the 

outcome of the case. In Rosenblatt, the 

Supreme Court held that this decision 
should be made by the trial court, not 
the jury.3? 

E. Standard of review on appeal 

In Bose Corp. v. Consumers Union of 

U.S. Inc., 466 U.S. 485 (1984), the 
Supreme Court ruled that an appellate 

court reviewing the “actual malice” 
determination of a lower court in a libel 

case must perform a de novo review of 
the entire record and is not limited to a 

review of this issue under the “clearly 
erroneous” standard. “Appellate judges 
in such a case must exercise independent 
judgment and determine whether the 
record establishes actual malice with 
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convincing clarity,”4
° 

y. Other issues and privileges 
in libel cases 

A. Labor disputes 
Because of the strong rhetoric fre- 

quently used, labor disputes sometimes 
give tise to libel suits. In Linn v. United 
Plant Guard Workers, 383 U.S. 53 

(1966), the Supreme Court held that the 

New York Times “actual malice” standard 
is applicable to statements made during a 
labor dispute which become the subject 

of a libel action. This result is not 

required by the Constitution, said the 

Court, but rather is adopted as a matter 

of federal labor policy.*! 

B. Criminal libel 

Although most libel actions are civil 
suits, many states also have criminal libel 

statutes. In Garrison v. Louisiana, 379 

U.S. 64 (1964), the Supreme Court held 

that the defendant in a criminal libel 

case is entitled to the constitutional pro- 
tection of New York Times where the 

defamatory statement concerns the offi- 

cial conduct of a public official. To gain a 
conviction, the state must prove that the 

defendant’s statements were made with a 

“high degree of awareness of their proba- 
ble falsity.”42 

C. Speech or Debate Clause and 

Petition Clause 

In Hutchinson v. Proxmire, 443 U.S. 

111 (1979), the Supreme Court held 

that a member of Congress may be held 
liable for defamatory statements made in 
press releases and newsletters. The 

Speech or Debate Clause of the Consti- 
tution does not “create an absolute privi- 
lege from liability or suit for defamatory 
statements made outside the Cham- 
ber.”43 The Court reasoned that press 
releases and newsletters are “not a part of 
the legislative function or the delibera- 
tions that make up the legislative pro- 
cess.”44 

In McDonald v. Smith, 472 U.S. 479 

(1985), the Supreme Court held that the 

Petition Clause of the First Amendment 

does not provide absolute immunity for 

defamatory statements made in a peti- 
tion to a government official. The Court 
said the New York Times standard pro- 
vides adequate protection for statements 
made in such a petition. “The right to 
petition is guaranteed; the right to com- 

mit libel with impunity is not.”45 

D. Non-media 

defendants 

Without dis- 

cussing the 
issue, the “... a public 

official must 

New York Times Prove ’with con- 
standard to non- vincing clarity’ 

that a libel 

occasions.‘46 defendant acted 

with actual 

stated in dicta malice.” 

Supreme Court 

has applied the 

media defen- 

dants on several 

Members of the 

Court have also 

that the same 

standards are 

applicable [mmm 

media and non- 

media defendants.*? 

The Tennessee Court of Appeals has 
held that a non-media defendant is 

“entitled to the same First Amendment 

protection as the media defendant.”48 

E. Statements of fact v. 

opinions and ideas 

The Supreme Court has made an 
important distinction between state- 

ments of fact and opinions or ideas. 
There is “no constitutional value in false 
statements of fact,” the court has said, 

but under the First Amendment “there is 
no such thing as a false idea. However 
pernicious an opinion may seem, we 

depend for its correction not on the con- 
science of judges and juries but on the 
competition of other ideas.”49 The Court 
said recently that it has been “particular- 
ly vigilant to ensure that individual 
expressions of ideas remain free from 
governmentally imposed sanctions.”9° 

This distinction between statements 
of fact and opinions is echoed in Ten- 
nessee decisions. In Stones River Motors 

(Continued on next page) 
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Inc. v. Mid-South Publishing Co. Inc., 651 

S.W.2d 713, 721 (Tenn. App. 1983), the 

Tennessee Court of Appeals held that 
“statements of opinion or characteriza- 
tions based upon disclosed nondefamato- 
ry facts are not defamatory even though 
they are stated in strong or abusive 
terms.” Expression of an opinion may 

subject the defendant to liability only 
where the defendant asserts “by implica- 

tion the existence of underlying false, 

defamatory facts.”5! 

F. Reference to plaintiff 
The plaintiff must prove that the 

defamatory statements actually refer to 
him or her. In New York Times, the 

Supreme Court found that the evidence 
“was incapable of supporting the jury’s 

finding that the allegedly libelous state- 
ments were made ‘of and concerning’ 
respondent.”>2 In Rosenblatt, the Court 
reiterated that there “must be evidence 
showing that the attack was read as 
specifically directed at the plaintiff.”3 

Tennessee courts have held that “the 
appropriate test is whether a reasonable 
third party recipient of the defamatory 
communication would and did under- 
stand it as intended to refer to the plain- 
tiff, not whether the plaintiff himself has 
an awareness that he is the subject of the 

communication.”>4 

G. Defamatory character of words 

The plaintiff must prove that the 
objectionable words are actually defama- 
tory. In Greenbelt Cooperative Publishing 
Association Inc. v. Bresler, 398 U.S. 6, 14 

(1970), the Supreme Court held that a 

newspaper's use of the word “blackmail” 
to describe the plaintiff’s actions was “no 
more than theoretical hyperbole, a vigor- 
ous epithet used by those who considered 
Bresler’s negotiating position extremely 
unreasonable.” 

Tennessee appellate courts have 
sometimes dismissed libel actions on the 
basis that the words do not defame the 
plaintiff.55 The question of whether the 
objectionable words are capable of being 
interpreted in a defamatory manner is a 

question of law for the trial court.56 
The Tennessee Court of Appeals has 

enunciated a good test for deciding 
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whether words are capable of being 
defamatory: 

“For a communication to be libelous, 

it must constitute a serious threat to the 

plaintiff’s reputation. A libel does not 
occur simply because the subject of a 

publication finds the publication annoy- 
ing, offensive or embarrassing. The words 

must reasonably be construable as hold- 
ing the plaintiff up to public hatred, con- 
tempt or ridicule. They must carry with 
them an element ‘of disgrace.’ "57 

H. Publication to a third party 

Tennessee appellate courts have long 

held that a communication of the defam- 
atory statements to a third party (some- 

one other than plaintiff) is essential to a 
libel suit.58 The Tennessee Court of 
Appeals recently held that communica- 

tion of a statement from one agent of a 

corporation to another agent of the same 
corporation is not considered communi- 
cation to a third party, provided the 
statement is made in the course of their 

employment and is relative to duties per- 

formed for the corporation.5? 

I. Privileges 

Tennessee courts have long recog- 
nized in libel cases certain absolute and 
conditional privileges, which are largely 
unaffected by New York Times and its 

progeny. The applicability of these privi- 
leges is a question of law for the trial 
court.60 

First are the absolute privileges. 
Statements made in each of the follow- 
ing proceedings are absolutely privileged 
and may not serve as the basis of a libel 
suit: legislative proceedings, ! judicial 
proceedings,®2 quasi-judicial 
proceedings,® and city council proceed- 
ings.64 

Next are the conditional privileges. 
Where a communication is conditionally 
privileged, it is actionable only where 
the plaintiff can prove actual malice. A 
number of conditional privileges have 
been recognized by Tennessee courts. 
The most common are the following: 

(1) credit reports issued by mercantile 

credit agencies;6? 

(2) reports of judicial proceedings; 
and 

(3) fair comment. 

VI. Conclusion 
This odyssey through a quarter centy- 

ty of libel law is not an easy journey. The 
revolution wrought by the Supreme 

Court created an upheaval in Tennessee 

libel law and has almost completely con- 
stitutionalized it.?° 

The next 25 years will witness more 

changes in this area of the law, but they 
will certainly not be as dramatic or as 

sweeping as those we have seen in the 

last 25 years. a 

Footnotes 
1. The terms “libel” and “defamation” are use| 

interchangeably in this article. 
2. A good discussion of pre-New York Times 

Tennessee libel law is found in Venn v. Tennessean 

Newspapers Inc., 201 F. Supp. 47, 54 (M.D. Tenn 
1962), aff'd, 313 F2d 639 (6th Cir.), cert, denied, 

374 U.S. 830 (1963). 
3. 376 U.S. at 264. 
4, Id. at 271-272. 
5. Id. at 279-280. The Court concluded that the 

evidence against the Times supported at most a find- 

ing of negligence in failing to discover the misstate- 
ments and was constitutionally insufficient to show 

actual malice. Id. at 285-288. 
6. See, e.g., Beauharnais v. Illinois, 343 U.S. 250 

266 (1952); Chaplinsky v. New Hampshire, 315 U.S 

568, 571-572 (1942); Near v. Minnesota, 283 U.S 

697, 715 (1931). 

7. An excellent discussion of the importance of 
the New York Times rule is found in Orr v. Argus- 
Press Co., 586 F2d 1108, 1117 (6th cir. 1978), cert 
denied, 440 U.S. 960 (1979), 

8. There was no dissenting opinion, but there 
were concurring opinions by Justices Black and 
Goldberg, who expressed grave reservations about 
the constitutionality of any libel action arising out 
of a discussion of public issues. 376 U.S. at 297 and 

305. Justice Douglas joined both concurring opin- 
ions. 

9. 383 U.S. at 87 n.13. In Rosenblatt, the plain- 

tiff was supervisor of a county recreation area, cleat- 

ly a minor government position. 
10. New York Times Co. v. Sullivan, 376 U.S. at 

283 n.23. 
11. Hutchinson v. Proxmire, 443 U.S. 111, 119 

n.8 (1979). 
12. The plaintiff in Verran was a junior social 

worker employed by the Tennessee Department of 
Human Services. The court acknowledged that she 
ranked “rather low in the hierarchy of state govern- 
ment.” 569 S.W.2d at 443. 

13. The person who filed the defamation claim 

in Roberts was a Tennessee Highway Patrolman. 
14. 376 US. at 283 n.23. 
15. In Garrison v. Louisiana, 379 U.S. 64, 77 

(1964), the Supreme Court held that “anything 

which might touch on an official’s fitness for office 

(Continued on page 22) 
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(Continued from page 20) 

is relevant.” A charge of criminal conduct by the 
public official is always relevant. Ocala Star-Banner 
Co. v. Damron, 401 U.S. 295 (1971). 

16. Four members of the Court wanted to estab- 
lish a standard of liability less restrictive than the 
New York Times standard when the plaintiff is a pub- 
lic figure. Curtis Publishing Co. v. Butts, 388 U.S. 
130, 155, rehearing denied, 389 U.S, 889 (1967) (plu- 
rality opinion of Harlan, J.). Three members of the 
Court voted to apply the New York Times standard 
to cases involving public figures. Id. at 164 (opinion 
of Warren, C.J.) and 172 (opinion of Brennan, J.). 
Two members of the Court wished to abandon the 
New York Times rule and to abolish libel judgments 
altogether, at least where they arise out of a discus- 
sion of public issues. Id. at 172 (opinion of Black, 

].). Since Justices Black and Douglas:were unable to 
persuade other members of the court to join their 
more extreme views, they sided with the Warren- 
Brennan position concerning the standard of liabili- 
ty applicable in “public figure” cases (i.e., the New 
York Times standard). 

Plaintiff Butts, the athletic director at the Uni- 

versity of Georgia, was held to be a public figure. 
17. Between 1967 and 1974, the Supreme Court 

addressed the “public figure” issue twice. In Green- 
belt Cooperative Publishing Association Inc. v. Bresler, 
398 U.S. 6 (1970), the Court held that a prominent 

teal estate developer (who was also a state legisla- 
tor) was a public figure because of his deep involve- 
ment in development activities, including his nego- 
tiations with the city government over zoning vari- 

ZZ 

ances and the sale of land for a school. In Monitor 
Patriot Co. v. Roy, 401 U.S. 265, 271 (1971), the 

Court held that candidates for public office are pub- 
lic figures, not public officials, “if for no other reason 
than to avoid straining the common meaning of the 
words.” 

During this period, a plurality of the Court 
voted to extend the New York Times rule to “all dis- 
cussion and communication involving matters of 

public or general concern,” even where the plainciff 
is a private figure, Rosenbloom v, Metromedia Inc., 
403 ULS. 29, 43-44 (1971), but this view was reject- 
ed by the Court in Gertz 0. Robert Welch Inc., 418 
U.S. 323, 346 (1974), 

18. The plaintiff in Gertz, an attorney involved 
in a controversial case, was held not to he a public 
figure because he had achieved no general fame or 
notoriety inthe community" and “did not thrust 
himself into the yortex of this public issue, nor did 
he enpage the public’s attention in an attempt to 
influence its outcome.” 418 U.S, ar 351-352. 

19, Justice Marshall's dissenting opinion in Fire- 
stone noted that plaintiff's activities in local society 
generated such publicity that she subscribed ro a 
press clipping service, that there were 45 articles in 
the two local newspapers abour her divarce case, 
and that she held several press conferences during 
the trial and obviously had access to the media. 424 

U.S. at 485. 
20. The court also held that “once a person 

becomes a public figure in connection with a partic- 
ular controversy, that person remains a public figure 
thereafter for purposes of larer commentary or treat 
ment of that controversy.” 645 F2d 1235. This issue 
was reserved by the Supreme Court in Wolston v. 
Reader's Digest Assoctation Inc., 443 US. 157, 166 

n.7 (1979), 

21. The 6th Circuit rest was used by the Ten- 

nessee Court of Appeals in Cloyd v. Press Inc., 629 
S.W.2d 24, 25-26 (Tenn. App. 1981) and Trigg v. 

Lakeway Publishers Inc., 720 S.W.2d 69, 73 (Tenn. 

App. 1986). The test formulated by the Supreme 
Court of Tennessee in dicta {s essentially the Gertz 

test. Press Inc. v. Verran, 569 5.W.2d 435, 441 

(Tenn. 1978), 
22. The Supreme Court referred to this standard 

as an “actual malice" standard. New York Times Co. 
v. Sullivan, 376 U.S. at 279-280. Later cases have 
shown that this was an unfortunate choice of words 
because “actual malice” was easily confused with 
“common-law malice” (ie., ill will, spite or hostili- 
ty). See, e.g., Beckley Newspapers Corp. v. Hanks, 
389 U.S. 81 (1967); Greenbelt Cooperative Publishing 
Association Inc. v. Bresley, 398 U.S. 6 (1970). 

23. Taylor v. Nashville Banner Publishing Co, 573 

S.W.2d 476 (Tenn. App. 1978), cert. denied, 441 

U.S. 923 (1979); Moore v, Bailey, 628 S.W.2d 431 

(Tenn. App. 1981); Trigg v. Lakeway Publishers Inc., 
720 S.Wi2d 69 (Tenn. App. 1986), See also Roberes 

v. Dover, 525 F Supp. 987 (M.D. Tenn. 1981); Sereet 
v. National Broadcasting Co., 645 F2d 1227, 1236- 
1237 (6th Cir.), cert, granted, 454 U.S. 815, appeal 
dismissed, 454 U.S. 1095 (1981); Schuler v, 
Newsweek Inc., 668 F.2d 911, 918-919 (6th Cir. 
1982). 

24. A recent law review article provides helpful 
guidance on this question. See Bloom, “Proof of 
Fault in Media Defamation Litigation,” 38 Vand. L.. 
Rev. 247, 255-335 (1985). According to this article, 

the following factors are often considered by cour, 
in deciding whether or not a media defendary mi 
guilty of recklessness in publishing a libelous itabe. 
ment about the plaintiff: 

!) Did the defendant harbor any ill will oy hing. 
tility toward the plaintiff? Was the defendant "py, ta 
ger" the plaintiff? 

2) What did the defendant's investigatigg 
include? Who were the sources? What was the cost 
and practicality of further verification? How Much 
lead time did the defendant have before the publica. 
tion deadline? 

3) How serious was the charge made against (ly. 
plaintiff? How unlikely was the charge against (hig 
particular person? 

4) Was the defendant aware of any informatiny 

which contradicted the charge against the plainti{i? 
5) Was there any reason to doubt the source(s)? 

Did the defendant fail to contact the plaintiff or any 

obvious source about the story before publication! 

6) lf the story concerns a complex or technirs] 
matter, did the defendant consult an. expert before 
publishing? 

7) Did the defendant fail to consult an authori. 
tative source, such as a public record, or fail to 

update information obtained some time ago? 

8) What were the tone, the style, and the lan- 
guage used in the article? Was the article balanced?! 

9) What editorial process was followed in eval))- 

ating and deciding to publish the article? 

10) Did an attorney review the article before 

publication? 
11) Did the plaintiff make a request for a retrac- 

tion after publication, and what was the defendant's 

response! 

25. 418. U.S. at 347-348. 
26. Professor Bloom’s article is also helpful in 

analyzing the question of negligence. See Bloom, 
supra, note 24, ar 355-393. Also helpful is Justice 
Powell's concurring opinion in Time Inc. v. Firestone, 
424 US. 448, 464-470 (1976), 

27. 418 U.S, at 349-350. Justice Rehnquist's 
opinion for the court in Time Inc. v. Firestone, 424 
U.S. at 460-461, contains a good discussion of the 

permissible elements of recovery in libel cases. 
Tennessee appellate courts have discussed the 

Gertz damages rule in several cases. See Memphis 
Publishing Co. v. Nichols, 569 S.W.2d 412, 418-419 
(Tenn. 1978); Handley v. May, 588 S.W.2d 772, 
776-777 (Tenn. App, 1979); Moore v. Bailey, 628 
S.Widd 431, 434-435 (Tenn. App. 1981); Emerson 4 
Garner, 732 S.W.2d 613, 617 (Tenn. App. 1987) 

The Tennessee “retraction” statute, T.C.A, 29-24- 

103, provides a way for newspapers and periodical 
to avoid punitive damages by making a retraction 

28, 472 US. at 761, The plurality opinion 0! 
Justice Powell was joined only by Justices O'Conno! 

and Rehnquist. Chief Justice Burger's views are not 
entirely clear, although he concurred in the Court's 

judgment, Id, av 763-764, Justice White, who also 
concurred in the Court's judgment, said he would 

prefer to overrule Gertz and restore the common-law 
rules of libel where the plaintiff is a private person. 
Justice White opined that the Gertz requirement of 

some degree of fault in libel cases should nor be 
applicable where the plaintiff is a private person and 
the statement does not involve a matter of public 
concern, Id. at 765-774. Justice Brennan's dissenting 
opinion, joined by Justices Marshall, Blackmun, and 
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grevenss excoriated the majority for its retreat from 
he principles of Gertz. Id. at 774-796. 

m™ 79. 465 U.S. at 789. The Court rejected the 
ument that First Amendment considerations 

could enter into the jurisdictional analysis. Id. at 

79 30. 465 U.S. at 777. The Court noted that the 

contacts of each defendant with the forum state 

must must he assessed individually. “(J)urisdi¢tion 
aver an employee does not automatically follow 

from jurisdiction over the corporation which 
loys him..." Id. at 78) 1.13. 
31. Id. at 773 n.2. The “single publication” rule 

is a matter of state law and has been adopted by the 
majority of states, Id. at 777 n.8, including Ten- 

nessee. See Applewhite v. Memphis State University, 
495 S.W.2d 190 (Tenn. 1973). 

32. Id. at 777. 
33. 376 USS. at 285-286. 
34. Gertz v. Robert Welch Inc., 418 U.S. at 342. 

35. Trigg v. Lakeway Publishers Inc., 720 S.W.2d 

at 73. 

36. In Hepps, 475 U.S. at 771 n.2, the Court 

noted that the Tennessee Supreme Court had 
reached the opposite conclusion in Memphis Publish- 
ing Co. v. Nichols, 569 S.W.2d 412, 420 (1978), 

where it was held that the plaintiff is not required to 

prove falsity. In Nichols, the Tennessee court said 
the defendant could prove truth as a defense. The 
rule of Nichols is invalidated by Hepps, at least where 
the libelous statement refers to a matter of public 
concern. 

A good example of how the Hepps tule is 
applied is found in Soloman v. Royal Oak Township, 
842 E2d 862, 867-868 (6th Cir. 1988). 

37.475 US. at 775. 
38. In Hutchinson v. Proxmire, 443 U.S. 111, 

120 n.9 (1979), however, the Supreme Court noted 

that determination of the defendant's state of mind 
“does not readily lend itself to summary disposition.” 
Cf. Ashley v. Hustler Magazine, 802 F.2d 856, 858- 
860 (6th Cir. 1986). But see Schultz v. Newsweek 

Inc., 668 F.2d 911, 917 (6th Cir. 1982) (“there is no 

tule which favors either granting or denying 
motions for summary judgment in defamation 
cases”). 

39. 383 US. at 88. 

40. 466 USS. at 514. 
41. See also Letter Carriers v. Austin, 418 U.S. 

264 (1974), in which the Court held that Linn 

applies to union organizing efforts as well as repre- 
sentation election campaigns. 

42. 379 U.S. at 74. Tennessee's criminal libel 
statute, T.C.A. 39-2-401 et seq., was repealed by the 
Tennessee Criminal Sentencing Reform Act of 
1989, Public Chapter 591 of the Public Acts of 
1989, which re-wrote the entire Tennessee criminal 

code. There is no libel provision in the new crimi- 
nal code, which became effective on Nov. 1, 1989. 

43. 443 U.S. at 127. The Speech or Debate 
Clause is Article I, Section 6 of the Constitution. In 

Hutchinson, Sen. William Proxmire was sued by a 

tesearch scientist whose work was funded by grants 
from agencies which received Sen. Proxmire’s infa- 
mous Golden Fleece award for wasteful government 
spending. 

44. Id. at 133. 

45. 472 U.S. at 485. The defendant in McDon- 
ald wrote two letters to President Reagan containing 

emp 

defamatory statements about the plaintiff, who was 
being considered for appointment as a U.S. attorney. 

46. See, e.g., New York Times Co. v. Sullivan, 

376 U.S. at 286; Garrison v. Louisiana, 379 U.S. 64 

(1964); Henry v. Collins, 380 U.S. 356 (1965). But 

see Hutchinson v. Proxmire, 443 U.S. at 133 n.16; 
Philadelphia Newspapers Inc. v. Hepps, 475 U.S. at 
779 n.4. 

47, Dun & Bradstreet Inc. v. Greenmoss Builders 
Inc., 472 U.S. 749, 773 and 783-784 (1985) (opin- 
ions of White, J., concurring, and Brennan, J., dis- 

senting). 

48. Trigg v. Lakeway Publishers Inc,, 720 S.W.2d 

at 75. 

49. Gertz v. Robert Welch Inc., 418 U.S. at 339- 

340. See also Orr v. Argus-Press Co., 586 F.2d at 

1114-1115. 

50. Hustler Magazine v. Falwell, 99 L.Ed. 2d 41, 

49 (1988). But see Clark v. American Broadcasting 

Cos. Inc. 684 E2d at 1217. 

51.651 S.W.2d at 721. 

52. 376 US. at 288. 

53. 383 US. at 81. 

54. Stones River Motors Inc. v. Mid-South Publish- 
ing Co. Inc., 651 S.W.2d 713, 718 (Tenn. App. 
1983). See also Taylor v. Nashville Banner Publishing 
Co., 573 S.W.2d at 483-484; Insurance Research Ser- 

vice Inc. v. Associates Finance Corp., 134 E Supp. 54, 
61-62 (M.D. Tenn. 1955); Michigan United Conser- 

vation Clubs v. CBS News, 665 E2d 110, 112 (6th 

Cir. 1981). 
55. See, e.g., Windsor v. Tennessean, 654 S.W.2d 

680, 685-687 (Tenn. App. 1983), cert. denied, 465 
USS. 1030 (1984); cf. Ray v. Time Inc., 452 E Supp. 
618 (W.D. Tenn. 1976), aff'd, 582 E 2d 1280 (6th 
Cir, 1978). But see Shipley v. Knoxville Journal Corp., 
670 S.W.2d 222 (Tenn. App. 1984). 

56. Memphis Publishing Co. v. Nichols, 569 
S.W.2d at 419. See also Falls v. Sporting News Publish- 
ing Co., 834 F2d 611, 615 (6th Cir. 1987); Clark v. 

American Broadcasting Cos. Inc., 684 E2d at 1213- 

1214. 

57. Stones River Motors Inc. v. Mid-South Publish- 
ing Co. Inc,, 651 S.W.2d at 719. 

58. Freeman v. Dayton Scale Co., 159 Tenn. 413, 

19 S.W.2d 255 (1929). 

59. Woods v. Helmi, 758 S.W.2d 219, 223 (Tenn. 

App. 1988). 
60. Logan’s Super Markets Inc. v. McCalla, 208 

Tenn. 68, 343 S.W.2d 892 (1961). 
61. Id 
62. Wells v. Carter, 164 Tenn. 400, 50 S.W.2d 

228 (1932); Sullivan v. Young, 678 S.W.2d 906, 911 

(Tenn. App. 1984). 
63. Lambdin Funeral Service Inc. v. Griffith, 559 

S.W.2d 791, 792 (Tenn. 1978). But see Moore v. Bai- 

ley, 628 S.W.2d 431 (Tenn. App. 1981); Spain v 
Connolly, 606 S.W.2d 540 (Tenn. App. 1980). 

64. Boody v. Garrison, 636 S.W.2d 715 (Tenn. 
App. 1981); Cornett v. Fetzer, 604 S.W.2d 62 (Tenn. 
App. 1980). 

65. Woods v. Helmi, 758 S.W.2d at 224. It is 

unclear whether the court used the term “actual 
malice” in the New York Times sense or the com- 
mon-law sense. In a Michigan case involving a simi- 
lar conditional privilege, the 6th Circuit Court of 

Appeals indicated that the meaning of the term 
“malice” under Michigan law was originally “bad 
faith, ill will and personal hostility” but has changed 
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to the New York Times definition. Schultz v. 
Newsweek Inc., 668 E2d at 918. 

66. A conditional privilege is also referred to as 
a qualified privilege. 

67. Riley v. Dun & Bradstreet Inc., 172 E2d 303 
(6th Cir. 1949). 

68. Street v. National Broadcasting Co., 645 E2d 
at 1227; Langford v. Vanderbilt University, 44 Tenn. 
App. 694, 318 S.W.2d 568 (1958); Langford v. Van- 
derbilt University, 199 Tenn. 389, 399, 287 S.W.2d 

32, 37 (1956); Black v. Nashville Banner Publishing 
Co., 24 Tenn. App. 137, 143, 141 S.W.2d 908, 913 
(1939), 

69. This privilege protects “comments upon 
facts or expression of views or opinions.” Venn v. 
Tennessean Newspapers Inc. 201 E Supp. at 56. 

Opinions which received some protection under the 
conditional privilege may now receive complete 
protection under Gertz, provided they are opinions 
and not facts. Street v. National Broadcasting Co., 645 

F2d at 1233. A recent 6th Circuit case contains an 

excellent discussion of the “fair comment” privilege. 

Falls v. Sporting News Publishing Co., 834 F.2d at 
615-616. 

70. The 6th Circuit observed: “Few areas of the 
law are as analytically difficult as that of libel and 
slander where courts attempt to mesh modern, first 
amendment principles with common law prece- 
dents.” Orr v. Argus-Press Co., 586 F2d at 1111. 

  

 


