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This is a breach of contract action originating from a purchase agreement (“Agreement”)

allegedly entered into between the plaintiff construction company and the defendant

homeowner.  The company filed a complaint alleging that the homeowner failed to make a

down payment required by the Agreement when the company had already paid a supplier for

materials and a sales commission to its salesman.  The homeowner filed a counter-complaint,

averring that he possessed only a limited understanding of the English language and that the

salesman had explained the Agreement as though it were an estimate.  The homeowner

sought damages pursuant to the Tennessee Consumer Protection Act.  Following a bench

hearing, the trial court found that because the homeowner understood very little English, the

Agreement did not constitute a binding contract.  The court dismissed both the complaint and

the counter-complaint.   The construction company appeals.  We determine that under the1

circumstances of this action, the homeowner’s lack of English language understanding and

skills did not preclude the formation of a binding contract.  We therefore reverse the trial

court’s dismissal of the complaint.  We remand for (1) a determination of whether the

homeowner breached the Agreement and (2) if a breach is found, a judgment in accordance

with the Agreement and the amount of damages previously demonstrated by the contractor

at trial.

  

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court

Reversed; Case Remanded

THOMAS R. FRIERSON, II, J., delivered the opinion of the Court, in which CHARLES D.

SUSANO, JR., C.J., and D. MICHAEL SWINEY, J., joined.
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OPINION

I.  Factual and Procedural Background

The defendant, Oscar Zacarias, suffered extensive damage to his residence caused by

tornadoes moving through Bradley County on or about April 27, 2011.  Mr. Zacarias

subsequently entered into the Agreement with the plaintiff, Advantage Windows, Inc.

(“Advantage”), dated June 15, 2011, in which Advantage agreed to perform repairs to the

roof, windows, siding, and interior of the damaged home.  A sales representative for

Advantage, Graylan Lawson, wrote the repair specifications contained in the Agreement

following a meeting with Mr. Zacarias and his insurance adjustor at Mr. Zacarias’s residence. 

The Agreement lists a total price for the work to be completed of $31,790.00 with a down

payment of $10,597.00 “due upon receipt of total proceeds from the insurance company.” 

Mr. Zacarias does not dispute that he signed each page of the four-page Agreement.

On December 9, 2011, Advantage filed a complaint alleging that Mr. Zacarias

breached the Agreement by failing to make the down payment or any portion thereof and by

not allowing Advantage to complete work on the residence.  Advantage further alleged in its

complaint that Mr. Zacarias had received the proceeds from his insurance company and hired

an unlicensed contractor to repair his home.  Advantage sought damages for breach of

contract in the full amount of $31,790.00 quoted in the Agreement.  At trial, Advantage

submitted receipts in the amount of $725.30 it had paid as sales commission to Mr. Lawson

and $5,279.89 it had paid to a custom window supplier in preparation for repairs to Mr.

Zacarias’s residence. 

On January 31, 2012, Mr. Zacarias filed an answer and counter-complaint, denying

all allegations and asserting that the Agreement was not an enforceable contract.  Mr.

Zacarias, who identified himself as Hispanic, averred that the Agreement was not an

enforceable contract because Advantage “took unfair advantage of his limited use of the

English language” and gave him the impression that the Agreement was an estimate only. 

Mr. Zacarias maintained in his counter-complaint that according to his understanding,

Advantage was not to commence work until it received the amount of $10,597.00, which he

stated was to have been “earnest money” from his insurance proceeds.  Requesting treble

damages, he alleged that Advantage had violated the Tennessee Consumer Protection Act

by, inter alia, willfully failing to provide a requested accounting and attempting to charge

“far in excess of the cost of completing the work.”  See Tenn. Code Ann. § 47-18-104
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(2013).  Mr. Zacarias also sought punitive damages for Advantage’s alleged intentional

misconduct. 

Advantage subsequently filed a motion for summary judgment.   Following a hearing2

conducted on October 14, 2013, the trial court entered an order denying the motion for

summary judgment on October 21, 2013.  In support of its ruling, the court found that a

question of fact existed “relating to whether or not the parties mutually assented and agreed

to be bound by the terms of the contract.”  

Following a non-jury trial conducted on December 4, 2013, the trial court entered an

order, dated December 18, 2013, dismissing with prejudice both Advantage’s complaint and

Mr. Zacarias’s counter-complaint.  The court found that because a preponderance of the

evidence established that Mr. Zacarias did not know or understand the English language,

“[t]here was no meeting of the minds and no way for Mr. Zacarias to form a binding contract

with Advantage Windows.”  Advantage timely appealed.  

II.  Issue Presented

Advantage presents one issue on appeal, which we restate as follows:

Whether the trial court erred by dismissing Advantage’s claim for breach of contract

based upon its finding that Mr. Zacarias did not understand the language in which the

Agreement was written and was therefore not bound by the Agreement.  

III.  Standard of Review

We review the trial court’s conclusions of law, including its interpretation of a written

agreement, de novo with no presumption of correctness.  See Ray Bell Constr. Co., Inc. v.

State, Tenn. Dep’t of Transp., 356 S.W.3d 384, 386 (Tenn. 2011); Cracker Barrel Old

Country Store, Inc. v. Epperson, 284 S.W.3d 303, 308 (Tenn. 2009).  We presume the factual

findings of the trial court to be correct and will not overturn those findings unless the

evidence preponderates against them.  See Tenn. R. App. P. 13(d); Morrison v. Allen, 338

S.W.3d 417, 425 (Tenn. 2011).  “In order for the evidence to preponderate against the trial

court’s finding of fact, the evidence must support another finding of fact with greater

convincing effect.”  Wood v. Starko, 197 S.W.3d 255, 257 (Tenn. Ct. App. 2006).  The trial

court’s determinations regarding witness credibility are entitled to great weight on appeal and

The date of this filing is unclear as the motion for summary judgment is not included in the appellate2

record.  
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shall not be disturbed absent clear and convincing evidence to the contrary.  See Morrison,

338 S.W.3d at 426; Jones v. Garrett, 92 S.W.3d 835, 838 (Tenn. 2002).

IV.  Enforceable Contract

Advantage contends that the trial court erred by determining the Agreement to be

unenforceable upon the court’s finding that Mr. Zacarias did not understand the English

language in which the Agreement was drafted.  Mr. Zacarias posits that the trial court

correctly found that due to the language barrier, there could be no meeting of the minds

between Advantage and Mr. Zacarias and therefore no enforceable contract.  We agree with

Advantage and conclude that the trial court erred in finding the contract unenforceable.

  To be enforceable, a “contract ‘must result from a meeting of the minds of the parties

in mutual assent to the terms, must be based upon a sufficient consideration, free from fraud

or undue influence, not against public policy and sufficiently definite to be enforced.’” 

Staubach Retail Servs.-Se, LLC v. H.G. Hill Realty Co., 160 S.W.3d 521, 524 (Tenn. 2005)

(quoting Doe v. HCA Health Servs. of Tenn., Inc., 46 S.W.3d 191, 196 (Tenn. 2001)). 

Although the parties’ signatures are “not always essential to establish a binding contract,”

“[o]ne function of the signature is to show the signor’s intent to be bound by the terms stated

. . . .”  See Moody Realty Co., Inc. v. Huestis, 237 S.W.3d 666, 674 (Tenn. Ct. App. 2007). 

When a party has signed a written agreement, we begin our review “with the presumption

that it contained his intentions and that he assented to be bound by those terms.”  Id. at 676

(citing the statutory presumption regarding signed agreements provided by Tenn. Code Ann.

§ 47-50-112(a)).  

Tennessee Code Annotated § 47-50-112(a) (2013) provides in pertinent part:

(a) All contracts . . . in writing and signed by the party to be bound, including

endorsements thereon, shall be prima facie evidence that the contract contains

the true intention of the parties, and shall be enforced as written; provided, that

nothing herein shall limit the right of any party to contest the agreement on the

basis it was procured by fraud or limit the right of any party to assert any other

rights or defense provided by common law or statutory law in regard to

contracts.

As this Court has explained:

One who signs a contract cannot later plead ignorance of its contents

if there was an opportunity to read it before signing.  See Solomon v. First

American Nat’l Bank, 774 S.W.2d 935, 943 (Tenn. Ct. App. 1989).  The law

-4-



will not allow a party to enter a contract and then seek to avoid performance

because he did not read the agreement or know its contents.  Giles v. Allstate

Ins. Co., 871 S.W.2d 154, 157 (Tenn. Ct. App. 1993) (citing Beasley v. Metro.

Life Ins. Co., 190 Tenn. 227, 229 S.W.2d 146 (Tenn. 1950)).  Otherwise,

written contracts would be worthless.  Id.  In general, the law holds parties

responsible for what they sign.  See id.  But see Teague Bros. v. Martin &

Bayley, Inc., 750 S.W.2d 152, 158 (Tenn. Ct. App. 1987) (excluding from this

general rule situations in which the neglect to read was induced through

artifice or trick by the party seeking to enforce the contract).

Moody Realty, 237 S.W.3d at 676.  

In dismissing Advantage’s complaint, the trial court reached specific findings of fact

and conclusions of law, stating in pertinent part:

1. The issue is whether or not the Defendant knew and understood

English sufficiently to enter into a contract written in English.

2. The testimony of both Advantage Windows’ CEO, Mike

Stewart, and Mr. Zacarias is credible.

3. The testimony of the only neutral witness, a neighbor for

Defendant, Dewayne Hicks, is credible.  Mr. Hicks testified that

he has known Mr. Zacarias for approximately ten (10) years and

over the course of time, Mr. Zacarias has never known much

English and that he has always communicated with Mr. Zacarias

mainly through hand gestures.

4. There is no preponderance of the evidence that Mr. Zacarias

knows or understands English.

5. There was no meeting of the minds and no way for Mr. Zacarias

to form a binding contract with Advantage Windows.

At trial, Mr. Zacarias testified through the assistance of a Spanish language

interpreter.  Mr. Zacarias explained that Mr. Lawson, acting on behalf of Advantage, met

with the insurance adjustor at Mr. Zacarias’s home on June 3, 2011.  Mr. Zacarias also

testified that he signed the Agreement with Advantage on June 15, 2011, further relating that

he chose colors delineated in the repair specifications included in the Agreement.  As he

explained, he thought the Agreement was an estimate.  Mr. Zacarias also indicated that he
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took the Agreement to his neighbor, Dwayne Hicks, for guidance prior to signing it. 

According to Mr. Hicks, he occasionally assisted Mr. Zacarias with his mail as Mr. Zacarias

“speaks very little English.”  Mr. Hicks acknowledged that he did not speak Spanish.   3

In support of his position, Mr. Zacarias argues that Advantage failed to present

evidence that he understood what he was signing or that there was a meeting of the minds

between Advantage and him.  This argument ignores the statutory presumption and general

rule that a party’s signature on a contract, provided it was not acquired through fraud, deceit,

or undue influence, is prima facie evidence that the contract contains that party’s intention. 

See Tenn. Code Ann. § 47-50-112(a); Moody Realty, 237 S.W.3d at 676.  It is well settled

in Tennessee that “the fact that a person is unable to read creates no presumption that he was

ignorant of the contents of a contract signed by him.”  See DeFord v. Nat’l Life & Accident

Ins. Co., 185 S.W.2d 617, 267 (Tenn. 1945).  Citing its earlier decision in DeFord, our

Supreme Court subsequently explained:

[W]e think the rule is absolute, that in the absence of fraud or sharp

dealing, one is estopped to repudiate his contract, or avoid the effect of the

execution of a contract, when by negligence or indifference, he has failed to

read it, or to have it read to him.  In the absence of fraud or deceit, the rule

is the same for those who can and those who cannot read, and the basis of the

rule is one of estoppel, the test being negligence and indifference, and not

illiteracy or incapacity.   

Richardson v. McGee, 246 S.W.2d 572, 574 (Tenn. 1952) (emphasis added).  

Mr. Zacarias argues that he did not have the resources to procure a translator at the

time he signed the Agreement and should therefore be excused from his obligation under the

Agreement.  We disagree.  We determine that as it is the responsibility of a party signing a

contract who cannot read to have the contract read to him, it is likewise the responsibility of

a party who cannot read the particular language in which the contract is drafted to obtain a

reading and an explanation of the contract language before signing. 

We note that as no transcript was prepared of the proceedings, the appellate record contains a3

statement of the evidence, including testimony presented at trial, prepared by counsel for Advantage pursuant
to Tennessee Rule of Appellate Procedure 24(c).  Mr. Zacarias filed no objections to this statement of the
evidence.  See Tenn. R. App. P. 24(c)-(e) (providing a fifteen-day period following service of the appellant’s
statement of the evidence in which the appellee may file objections, with differences regarding the accuracy
of the record and statement of the evidence to be submitted to and decided by the trial court).  Accordingly,
on appeal we treat the statement of the evidence as an accurate representation of the proceedings.
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As our Supreme Court explained in DeFord:

“[W]here a person cannot read the language in which a contract is written, it

is ordinarily as much his duty to procure some person to read and explain it to

him before he signs it as it would be to read it before he signed it if he were

able so to do, and his failure to obtain a reading and an explanation of it is such

gross negligence as will estop him from avoiding it on the ground that he was

ignorant of its contents.” 

DeFord, 185 S.W.2d at 622 (quoting 17 C.J.S., Contracts § 139).  See also Skaan v. Federal

Express Corp., No. W2011-01807-COA-R3-CV, 2012 WL 6212891 at *8 (Tenn. Ct. App.

Dec. 13, 2012) (reversing the portion of the trial court’s judgment that had found no

enforceable contract based upon the plaintiff’s inability to read or write in the English

language).  In Skann, this Court explained:

The trial court below declined to grant summary judgment based on the

contractual limitation period because it determined that genuine issues of

material fact existed regarding whether Mr. Skaan could read or write in

English and whether he could understand the importance of the agreement that

he was signing.  While this may be a disputed issue of fact, respectfully, it is

not material to the enforceability of the contractual limitation period.  It is well

established in Tennessee that a person who signs a contract is presumed to

understand the terms of the agreement that he has signed.

Id. (citing with approval DeFord, 185 S.W.2d at 621-22). 

Although Mr. Zacarias alleged in his counter-complaint that Advantage intentionally

misrepresented the Agreement as an estimate, he presented no evidence to support this

allegation at trial and does not raise it on appeal.  The Agreement is written over four pages

that each have the heading, “Purchase Agreement,” in large, bold font centered at the top of

the page.  As noted above, details of payment are included in the Agreement, and the word

“estimate” does not appear.  Upon our thorough review of the Agreement and the record as

a whole, we determine that Mr. Zacarias presented no evidence of fraud, deceit, or undue

influence committed by Advantage in acquiring Mr. Zacarias’s signature.  We therefore

conclude that the trial court erred in dismissing Advantage’s complaint based upon its finding

that Mr. Zacarias’s inability to understand English prevented a meeting of the minds.  

We reverse the trial court’s dismissal of the complaint.  We note that because the trial

court found the contract to be unenforceable, it dismissed Advantage’s complaint without

making a finding of fact as to whether Mr. Zacarias breached the contract.  See Federal Ins.

-7-



Co. v. Winters, 354 S.W.3d 287, 291 (Tenn. 2011) (“In a breach of contract action, claimants

must prove the existence of a valid and enforceable contract, a deficiency in the performance

amounting to a breach, and damages caused by the breach.”).  We therefore remand to the

trial court for (1) a determination of whether Mr. Zacarias breached the Agreement and (2)

if a breach is found, a judgment in accordance with the Agreement and the amount of

damages previously demonstrated by Advantage at trial.  See Hiller v. Hailey, 915 S.W.2d

800, 805 (Tenn. Ct. App. 1995) (“In a breach of contract action, the injured party is only

entitled to be put in the same position he would have been in had the contract been

performed, and he should not profit by the defendant’s breach.”).

V.  Conclusion

For the reasons stated above, we reverse the trial court’s judgment dismissing

Advantage’s complaint.  This case is remanded to the trial court, pursuant to applicable law,

for (1) a determination of whether Mr. Zacarias breached the Agreement and (2) if a breach

is found, a judgment in accordance with the Agreement and the amount of damages

previously demonstrated by Advantage at trial.  Costs on appeal are taxed to the appellee,

Oscar Zacarias.  

_________________________________

THOMAS R. FRIERSON, II, JUDGE

-8-


