
AGENDA

ADVISORY COMMISSION TO THE SUPREME COURT 
ON RULES OF PRACTICE AND PROCEDURE

Friday, August 12, 2016
9:00 a.m. Central/10:00 a.m. Eastern

1. Roll call & ascertainment of quorum.

2. Approval of May 20, 2016 minutes, attached. (pp. 1-7)

3. Comments from judicial liaisons.

4. Proposed comprehensive revision of Tenn. R. Civ. P. 26 (“General Provisions Governing
Disclosure and Discovery”) – Committee’s discussion draft (dated March 11, 2016),
attached.  [Committee: David Wade (Chair), Ursula Bailey, Gino Bulso, Charles Grant, Ron
Krelstein, Rick Ladd, Dorothy Pounders, and Lang Wiseman; Justice Kirby, ex officio] (pp.
8-12)

5. Tenn. R. Crim. P. 5, regarding preliminary hearings – Assistant Public Defender Matthew
Grosland’s draft amendment (revised 5/29/15), addressing issues relating to the scheduling
of preliminary hearings, and committee’s recent discussion points (Strain e-mail, 7/22/16),
attached.  (Committee will briefly report on their discussions, but this item will be deferred
to next meeting for further consideration by the committee.) [Committee: Steven Strain
(Chair), Judge Ward, Mark Fulks, Jimmy Lanier, and Jennifer Nichols.]  (pp. 13-20)

6. Tenn. R. Evid. 615, regarding exclusion of witnesses – Roger Moore’s proposed amendment
to address, in criminal prosecutions, the presence of the victim(s) (2/10/15 email) and also
a copy of current Tenn. R. Evid. 615, attached.  At the request of the committee, this item
is deferred to the next meeting, in light of pending appeal in State v. Randall T. Beaty, No.
M2014-00130-CCA-R3-CD.  [Committee: Roger Moore, Ron Krelstein, and  Mark Fulks.]
(pp. 21-23)

7. Tenn. R. Civ. P. 5A.02, regarding procedures for facsimile filings – at May 20 meeting, the
Commission approved a proposed amendment to Tenn. R. Civ. P. 5A.02, increasing from
10 to 50 the page limit on facsimile filings; this item is back on the agenda for approval of
the Reporter’s draft of the Advisory Commission Comment and for approval of identical
amendments to Tenn. R. Crim. P. 49.1(c)(3) and Tenn. R. App. P. 20A(b)(6). Reporter’s
drafts are attached.  [Committee: John Day, Jim Hivner, and Donna Russell.]  (pp. 24-26)

8. Tenn. R. App. P. 27(i), regarding page limitation for appellate briefs – draft amendment
(dated 4/26/16) and letter (dated 7/7/15) from then-Chief Judge Charles Susano, attached.
Committee will make oral report at the meeting. [Committee: John Day (Chair), Judge
Clement, and David Kozlowski]  (pp. 27-29) 



9. Senate Bill 1618 (sponsored by Senator Johnson) regarding “courthouse facility dogs” – 
Reporter’s revision of new Comment to Tenn. R. Evid. 611 and copy of State v. Jose Reyes,
No. M2015-00504-CCA-R3-CD, 2016 WL 3090904 (Tenn. Crim. App. May 24, 2016),
attached. [Committee: Jim Doran (Chair), Judge Ward, Chancellor Cole, David Kozlowski,
Jennifer Nichols, and Donna Russell.] (pp. 30-48)

10. Jim Hivner’s memo (2/23/16) proposing amendments to the Rules of Appellate Procedure
to require notices of appeal to be filed in the appellate court (rather than the trial court), in
light of the expected adoption of e-filing in the appellate courts, attached. Jim Hivner’s
revised proposed amendments will be distributed separately, before the August 12 meeting.
[Committee: Jim Hivner (Chair), Ron Krelstein, Tim Mickel, Lee Ramsey, and Donna
Russell.] (p. 49)

11. Court Improvement Program Work Group’s amendments to Tenn. R. Juv. P. 108, 109, 201,
202, 208, 210, 211, and 302; the Commission approved these amendments at the May 20,
2016 meeting and then deferred this item to August meeting for Leslie Kinkead and Lee
Ramsey to draft Advisory Commission Comments for the amendments. Updated drafts –
with proposed Comments – are attached. (pp. 50-68)

12. Court Improvement Program Work Group’s new proposed amendments to Tenn. R. Juv. P.
108 and 203, attached. (pp. 69-76)

13. Reporter’s proposed amendment to clarify Tenn. R. Civ. P. 60.02 in light of Supreme Court’s
decision in Turner v. Turner, 473 S.W.3d 257 (Tenn. 2015); Reporter’s drafts of two
alternative amendments and copy of Turner, attached. (pp. 77-108)

14. Proposed meeting dates for 2016-2017 term: December 2, 2016; February 24, 2017; May 19,
2017; and August 4, 2017.

15. Adjournment.
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MINUTES

ADVISORY COMMISSION TO THE SUPREME COURT 
ON RULES OF PRACTICE AND PROCEDURE

Friday, May 20, 2016

Commissioners present: Chair Jim Doran, Vice-Chair David Wade, Gino Bulso, John Day, Charles
Grant, David Kozlowski, Rick Ladd, Jimmy Lanier, Tim Mickel, Roger Moore, Jennifer Nichols,
Dorothy Pounders, Donna Russell, Steven Strain, and Lang Wiseman.

Commissioners absent: Ursula Bailey, Suzanne Cook, Lowe Finney, Mark Fulks, Ron Krelstein, and
Doug Overbey.

Others present: Justice Holly Kirby, Judge Robert Wedemeyer, Judge Frank Clement, Judge Mark
Ward, Chancellor William Cole, Jim Hivner, Jeana Hendrix, and Reporter Lee Ramsey.

Guests: Judge Neal McBrayer (Court of Appeals), Judge Jim Hunter (General Sessions Court,
Sumner Co.), AOC Director Deborah Taylor Tate, Leslie Kinkead (Court Improvement Program
Coordinator, AOC) Michelle Consiglio-Young (AOC Assistant General Counsel), Ron Blanton
(Assistant District Attorney, Sumner Co.), Lewis Jenkins (Dyersburg attorney), Marianne Schroer
(Executive Director, Williamson County CASA), and Evan Vineyard (AOC intern).

1. Reporter Ramsey called the roll. Chair Jim Doran noted the presence of a quorum.

2. The March 11, 2016 minutes were approved.

3. Reporter Ramsey informed the Commission of his planned retirement in January 2017 from
his staff-attorney position at the Supreme Court and, consequently, as Reporter for the
Commission. Justice Kirby thanked Lee Ramsey for his lengthy service both to the Court
and to the Commission, and then she announced that the Court, after a long search, had
selected Dyersburg attorney Lewis Jenkins to become the new Reporter upon Lee’s
retirement. She introduced Lewis Jenkins to the Commission, noting that he has a great
range of experience in civil litigation, including business litigation, and that he also had
earned an LL.M degree in taxation. She said that Mr. Jenkins practices law not only in
Dyersburg and West Tennessee, but also in East Tennessee. Additionally, she noted that Mr.
Jenkins has some experience representing clients in criminal cases. Chair Doran said Lee
will be sorely missed by the Commission, and he added that he looks forward to working
with Lewis as the new Reporter.

4. None of the other judicial liaisons had any preliminary comments to make to the
Commission.

5. Agenda item 9 (relating to Senate Bill 1618 and “courthouse facility dogs”) was taken out
of sequence to accommodate a guest, Ms. Marianne Schroer (Executive Director,
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Williamson County CASA), who was present for the Commission’s discussion of this item.
Chair Doran said a committee [Chair Doran, David Kozlowski, Judge Ward, Chancellor
Cole, Jennifer Nichols, and Donna Russell] had been appointed at the March 11 meeting and
that he had researched cases on this topic from other jurisdictions. His research showed that
comfort animals are used primarily in criminal cases, especially in cases involving child
sexual abuse; he said appellate courts from around the country uniformly held that trial
courts have the inherent authority to permit the use of courthouse facility dogs. Chair Doran
said the committee was concerned about adopting in a court rule the provisions of the
proposed bill because the General Assembly’s bill would have required the use of courthouse
facility dogs trained by one specific organization; he said the committee concluded that
naming one specific training organization not be appropriate in a court rule. The committee
ultimately concluded that this topic should be addressed in a new Advisory Commission
Comment to Tenn. R. Evid. 611, which governs the court’s control over the presentation of
evidence and the conduct of the trial.

Chair Doran invited Ms. Schroer to speak to the Commission about this topic. Ms. Schroer
said she is passionate about helping reluctant or traumatized witnesses and that she also is
concerned about the type of dogs that are allowed in the courtroom. She said some animals
are not prepared for what happens in the courtroom and that if something negative happened
in a courtroom, all animals could be viewed negatively. She agreed about not specifying a
particular training organization, but she said using trained dogs is important. She also noted
that there is legislation on this topic in Arkansas, Illinois, and perhaps Hawaii.

Chair Doran noted that an appeal involving this issue was pending (at the time of the
meeting) in Tennessee, and he said the Commission generally does not get involved in issues
currently under review by the Tennessee appellate courts. John Day said he agreed with the
proposal but asked about the use of a “support person,” as opposed to a comfort animal.
Chair Doran replied that case law and legislation in other jurisdictions allow “support
persons.” John Day said that trial judges can handle any problems regarding the use of a
particular animal or support person, and he moved for adoption of the proposed new
Comment to Tenn. R. Evid. 611. Steven Strain seconded the motion.

David Wade moved that the proposed Comment be modified by changing “suffering from”
to “subject to,” by adding “emotional” after “intellectual,” and by substituting “challenge”
for “disability.” John Day said he did not object to the amendment to his motion, and he also
suggested inserting the word “alleged” before “victim of a crime.” 

Dottie Pounders said she objected to expanding the use of comfort animals and support
persons beyond minor witnesses, but Chair Doran responded by saying the proposal is not
limited to minors; it also would apply to an adult with an intellectual disability. Chair Doran
suggested that the Commission vote on approving the new Comment and then Reporter
Ramsey would revise it, as suggested during the discussion, for ultimate approval at the
August meeting. The Commission voted unanimously to approve the draft Comment for 
revision by the Reporter and further consideration at the August 12 meeting. Chair Doran
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thanked Ms. Schroer for attending the meeting and for providing the Commission with her
comments on the topic.

6. Agenda item 13, regarding the Court Improvement Program Work Group’s proposed
amendments to Tenn. R. Juv. P. 108, 109, 201, 202, 208, 210, 211, and 302, was taken out
of sequence to accommodate Leslie Kinkead’s schedule. Ms. Kinkead (Court Improvement
Program Coordinator, AOC) summarized each of the Work Group’s proposed amendments;
although the Commission and the Supreme Court approved a comprehensive revision of the
Rules of Juvenile Procedure during the last business term, some of these additional
amendments were necessary due to statutory changes, and several other changes addressed
items that were overlooked in the comprehensive revision.

Regarding the proposed amendments to the Advisory Commission Comments for Tenn. R.
Juv. P. 109, Reporter Ramsey suggested that the reference to using “electronic means” for
affidavits in probable cause determinations should be changed to “audio-visual electronic
means” to be consistent with the term used in the comprehensive revision. Additionally, Jim
Hivner pointed out a punctuation error in the proposed amendment to Tenn. R. Juv. P. 108.
A motion was made and seconded to adopt the proposed amendments, with the suggested
changes by Reporter Ramsey and Jim Hivner; the amendments were unanimously approved 
by the Commission. Chair Doran asked Leslie Kinkead and Reporter Ramsey to draft
Advisory Commission Comments regarding the proposed amendments for presentation at
the August 12 meeting. 

7. Vice-Chair David Wade introduced agenda item 4, regarding the proposed comprehensive
revision of Tenn. R. Civ. P. 26 (“General Provisions Governing Disclosure and Discovery”).
He reported that the committee [David Wade (Chair), Ursula Bailey, Gino Bulso, Charles
Grant, Ron Krelstein, Rick Ladd, Dorothy Pounders, and Lang Wiseman; Justice Kirby, ex
officio] had met after the previous Commission meeting and that Gino Bulso had interfaced
with Chancellor Lyle on business court practices; Gino Bulso also had researched other
states and spoke with lawyers in Colorado about their discovery rules. Vice-Chair Wade said
the committee would meet again and continue its discussions.

Gino Bulso said that Colorado has the most similar procedures to our committee’s draft.
Colorado, he said, has a rule requiring disclosure of all relevant information, and he added
that his contacts in Colorado has said that the implementation of their new rule had not had
much of an impact, in part because the mandatory disclosure rule did not really change the
scope of discovery; instead, it only changed the timing of the exchange of information. He
said his contacts in Colorado said their rule is working well; they also told him that the
mandatory disclosure rule had improved lawyers’ communications with their clients at the
outset of a proceeding and led to a more frank and open discussion with the parties about the
case. He noted that Colorado did experience more “satellite litigation”– disputes over
compliance with the mandatory disclosure requirements – but such disputes have been
manageable.
Gino Bulso said that Chancellor Lyle and her staff attorney, Justin Seamon, are generally in
favor of mandatory disclosures, but they are concerned about an increase in satellite
litigation. They suggest using the federal rule or a rule from another state so that the courts
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will have a body of existing case law interpreting the rule. Chancellor Lyle, however, noted
a significant difference between business and tort litigation; she added that mandatory
disclosures might be more useful in tort litigation, because the pleadings in business cases
tend to be more detailed.

Vice-Chair Wade said the purpose of their presentation was to keep the Commission
apprised of the committee’s discussions going forward. He said the committee would meet
again and hopefully have something more substantive to report at the August meeting.

8. Steven Strain introduced agenda item 5 regarding proposed amendments to Tenn. R. Crim.
P. 5, addressing issues relating to preliminary hearings. He said he had contacted Judge Jim
Hunter (Sumner County General Sessions Court) and Ron Blanton (Assistant District
Attorney in Sumner County) because Matt Grosland’s initial proposal had arisen from
problems with preliminary hearings in that county; Steven Strain said, however, that those
problems resulted from the fact that Sumner County only had one general sessions court at
the time. Judge Hunter followed up by saying the County now has two general sessions
courts and that they are now holding preliminary hearings in a timely manner. He agreed
that, before the addition of the second court, preliminary hearings took a long time and that
they were not meeting the ten-day requirement for cases in which the defendant was jailed.
Assistant DA Blanton added that his office now has a new Assistant DA who is assigned to
handle preliminary hearings five days a week. He also said that, as a result of the new court
and the new Assistant DA, the backlog in Sumner County has been eliminated.

After Judge Hunter and Assistant DA Blanton made their comments, Steven Strain suggested
that this agenda item be deferred to the next meeting to allow the committee to continue its
discussions. Chair Doran therefore deferred this item to the August 12 meeting.

9. Roger Moore asked that agenda item 6 – his proposed amendment to Tenn. R. Evid. 615
regarding exclusion of witnesses – be deferred to the August meeting because of the pending
appeal in State v. Randall T. Beaty, No. M2014-00130-CCA-R3-CD.  [Committee: Roger
Moore, Ron Krelstein, and  Mark Fulks.] Chair Doran therefore deferred this item to the next
meeting.

10. Donna Russell introduced agenda item 7, John Day’s proposal to amend Tenn. R. Civ. P.
5A.02 by increasing from 10 to 50 the page limit on facsimile filings. Donna Russell said
this item was discussed at the last meeting but was deferred because the Clerks’ Conference
had this item on its conference agenda; Donna Russell reported that the Clerks’ Conference
had approved the proposal at their conference. As a result, she said the proposal was ready
to be voted upon by the Commission. John Day moved that the amendment be adopted, and
the motion was seconded. The proposed amendment was adopted unanimously in a voice
vote.

11. Judge Neal McBrayer summarized the proposed amendment to Tenn. R. App. P. 27(i),
regarding a page limitation for appellate briefs. He said the Court of Appeals has a history
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of receiving lengthy briefs that contain a lot of cutting and pasting and poor writing. For that
reason, he and Judges Goldin and Gibson had submitted a proposed amendment to the
Commission which would have imposed a page limitation on briefs. At the first Commission
meeting in which the proposal was discussed, Judge Witt had stated a number of concerns
with a page limitation on briefs filed in the Court of Criminal Appeals. Judge McBrayer
thereafter consulted with the Court of Criminal Appeals about various alternatives to address
this issue. Ultimately, Judge McBrayer decided that the best approach would be to retain the
current rule but to allow the three appellate courts to adopt their own specific rules
governing the length of briefs. He said that the advantage of that approach is that it would
allow the three courts to test different approaches and it also would give each court
flexibility in their internal rules. 

Vice-Chair Wade said that having different rules in different courts can be problematic for
practitioners, and he therefore prefers uniformity among the three appellate courts. Judge
McBrayer responded by saying that the federal courts have specific exceptions, and he also
said that he and Judge Woodall (on behalf of the Ct. Crim. App.) had a hard time coming up
with a one-size-fits-all approach. Chair Doran asked if Judge McBrayer anticipated having
one rule for each section of the Court of Appeals and Court of Criminal Appeals or one rule
that would apply to the whole court. Judge McBrayer said any internal rule adopted by an
intermediate court would apply to all sections of the court. He added that if a court were to
adopt a word-limit approach, the court would do outreach to the bar and also have a
transition period. Justice Kirby said she would be concerned if the adoption of an internal
rule adopted by an appellate court avoided the public-comment process.

On a related note, Lewis Jenkins observed that the Federal Rules of Appellate Procedure has
provisions governing fonts, etc., and that, without a limit on font size, lawyers could try to
skirt the rules by using illegibly small font sizes. Justice Kirby said that Lewis Jenkins’ point
underscores the importance of vetting proposed rules by the bar and the pubic in a comment
period. Judge McBrayer said that we do not currently say anything about fonts or font sizes,
and he suggested that coming up with standard usage would require a lengthy and very
specific Rule of Appellate Procedure. John Day observed that font choices and font sizes and
spacing manipulations are innumerable, and a page limitation – with nothing more – would
encourage more such manipulations. He suggested that it is time to explore a rule that looks
like the federal rule and sets out a uniform way of presenting materials to the court. Vice-
Chair Wade strongly agreed with John Day’s points.

Chair Doran tabled consideration of this item and appointed a committee [John Day (Chair),
Judge Clement, and David Kozlowski] to study this proposal in light of the comments during
the discussion. Roger Moore suggested that the committee look at Tenn. R. App. P. 30
(“Form of Briefs and Other Papers”) in addition to Tenn. R. App. P. 27, and Chair Doran
agreed with that suggestion.
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Judge McBrayer thanked everyone for their thoughtful comments. He said further study is
a good idea, especially with e-filing coming. He therefore said he was encouraged that the
Commission is studying this topic in more detail.

12. Jim Hivner summarized agenda item 10, the proposed amendments to the Rules of Appellate
Procedure to require notices of appeal to be filed in the appellate court (rather than the trial
court). He said the committee [Jim Hivner (Chair), Ron Krelstein, Tim Mickel, Lee Ramsey,
and Donna Russell] had met a couple of times and that revised proposals had recently been
sent to the Commission members. He said the appellate courts will be switching to e-filing
and to a flat-fee structure for court costs, both of which require amendments to the Rules of
Appellate Procedure, including changing the place of filing of notices of appeal from the trial
court to the appellate court. He noted that the proposed amendments also included a
transitional provision to deal with the inevitable situation in which a lawyer or litigant is
unaware of the rules changes and attempts to file the notice of appeal in the trial court.

Lewis Jenkins asked if the fax filing rule will permit fax-filing of notices of appeal.
Chancellor Cole also noted that trial court clerks use the filing date of the notice of appeal
for various purposes, so there needs to be a mechanism for the trial court clerk’s to learn of
the filing of a NOA in the appellate court. Jim Hivner said the proposed amendments would
require the appellate court clerk to provide notice to the trial court judge and the trial court
clerk upon the filing of a NOA. Lewis Jenkins also asked if certified/registered mail could
be used to file a NOA. Jim Hivner said that is a good question, but that Tenn. R. App. P. 20
would continue to apply; he added, however, that the committee could address that issue in
a Comment, if necessary. Jim Doran pointed out that the fax filing rule mentions service of
a NOA by the trial court clerk, which would need to be amended if the other amendments
are adopted.

John Day raised a question as to what would happen if a pro se appellant’s check “bounces”
– would his or her appeal be dismissed? Jim Hivner replied by saying that the failure to pay
the litigation tax results in the issuance of a show-cause order. John Day said a pro se litigant
or a lawyer of modest means could have a check bounce or a credit card declined and that
he would hate to have an automatic dismissal of the appeal. Vice-Chair Wade said he agrees
with John Day that failure to pay the litigation tax and/or filing fee should require a show-
cause order and not automatic dismissal. Chair Doran said this is an important point which
should be addressed in the rule. He therefore asked the committee to continue working on
the proposed amendments and report back at the August meeting. At Justice Kirby’s
suggestion, he also asked the committee to address the fax-filing issue.

13. Reporter Ramsey summarized the committee’s proposed amendments to Tenn. R. Civ. P.
4.04(10) and (11) and 4.05(5) to clarify the provisions governing default judgments and
service by certified or registered mail. [Committee: Lee Ramsey (Chair), David Kozlowski,
Ron Krelstein, and Rick Ladd.] Chair Doran said the amendments provided a good
clarification. A motion was made and seconded, and the amendments were adopted in a
unanimous voice vote.
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14. Reporter Ramsey withdrew agenda item 12 (whether to amend Tenn. R. App. P. 24 to
require parties in civil cases to abridge the record on appeal). In light of the more important
proposed amendments to the Rules of Appellate Procedure pending before the Commission,
he suggested that no action be taken on this less important item. 

15. Reporter Ramsey introduced agenda item 14, regarding proposed amendments to Tenn. R.
App. P. 3 and Tenn. R. Crim. P. 36 to clarify the appealability of a trial court’s ruling on a
motion to correct a clerical error. He explained that the amendments were needed because
earlier amendments to the two rules resulted in facial inconsistencies in the two rules. A
motion was made and seconded to adopt the amendments, and the amendments were
unanimously adopted in a voice vote.

16. Reporter Ramsey summarized agenda item 15, regarding a proposed amendment to clarify
Tenn. R. Civ. P. 60.02 in light of Supreme Court’s decision in Turner v. Turner, 473 S.W.3d
257 (Tenn. 2015). John Day said the text of the amendment would mean that a motion
alleging a void judgment could be filed in an “unreasonable time.” Justice Kirby responded
by saying that Turner says that the “reasonable time” provision in Rule 60.02 does not apply
to motions alleging a void judgment, and she added that Turner goes on to state that relief
still can be denied under “exceptional circumstances.” Chair Doran deferred consideration
of this item to the August meeting and asked Reporter Ramsey to revise the proposed
amendment to include a reference to “exceptional circumstances.” Charles Grant volunteered
to work with Reporter Ramsey on the revised amendment.

17. Reporter Ramsey summarized agenda item 16 – his proposed amendments to Tenn. R. App.
P. 9, 10, and 11 to require that the statement of facts make appropriate references to the
record or supporting exhibits to the application. A motion was made and seconded, and the
amendments were unanimously adopted by the Commission.
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PROPOSED AMENDMENTS TO Tenn. R. Civ. P. 26. 
DISCUSSION DRAFT  

MARCH 11, 2016 
SUBMITTED BY SUBCOMMITTEE ON REVISIONS TO RULE 26 

 
 
Amend Rule 26.01 as follows: 
 
Rule 26.01.  Discovery Methods. 
 
Parties may obtain discovery by one or more of the following methods:  Mandatory disclosures, 

depositions upon oral examination or written questions …. 
 
 
New Rule 26.07 
 
 
Rule 26.07.  Mandatory Disclosures. 
 
(1) In General.  Except as otherwise provided for herein or ordered by the court, a party, 
without awaiting a discovery request, shall provide and serve on all parties – subject to the 
requirements of Tenn. R. Civ. P. 26.02(5) – the following: 
 

(A) the name and the last known address, telephone number, and email address of 
each person likely to have knowledge or information regarding any discoverable matter – 
unless such knowledge or information would be used solely for impeachment purposes –
and a brief summary of the  information known or possessed by each such person; 
 
(B)  a copy – or a description by category and location – of all documents, 
photographs and similar visual or audible materials, electronically stored information, 
data compilations, and tangible things in the possession, custody or control of the 
disclosing party regarding any discoverable matter; 
 
(C) a computation of each category of damages claimed by the disclosing party – who 
shall also make available for inspection and copying in the manner required under Tenn. 
R. Civ. P. 34 the documents or other evidentiary material on which each computation is 
based, including information bearing on the nature and extent of injuries suffered; and, 
 
(D) complete copies of all documents to which the disclosing party refers in its 
pleadings. 
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(2)    Timing and Service of Mandatory Disclosures.  
 

(A) Timing.   
 

(i) Plaintiffs. Unless otherwise ordered by the court, a plaintiff shall serve its 
mandatory disclosures within forty-five (45) days immediately following service 
of the summons and complaint upon a defendant. 
 
(ii) Defendants. Unless otherwise ordered by the court, a defendant shall serve 
mandatory disclosures within forty-five (45) days immediately following service 
of the summons and complaint upon that defendant.   
 
(iii)  Parties later joined.  Unless otherwise ordered by the court, any 
subsequently joined or substituted party shall file its mandatory disclosures within 
forty-five (45) days immediately following service upon that party of any 
summons and complaint or otherwise being joined or substituted.  

 
(B) Extension Upon Filing Motion.  If a defendant prior to serving mandatory 
disclosures files a motion pursuant to Tenn. R. Civ. P. 12.02 or 12.03, and further files a 
motion for stay of the deadline to serve mandatory disclosures, then the time for serving 
mandatory disclosures by any party (i) shall be automatically extended for thirty (30) 
days immediately following a ruling by the court if the motion for stay is denied, or (ii) if 
the motion to stay is granted, until thirty (30) days immediately following a ruling by the 
court on the Rule 12.02 or 12.03 motion, or (iii) such other time as the court may order.  
Upon a showing of good cause, the court may grant or deny a motion for stay in whole or 
in part, and may further extend, limit, or otherwise modify the requirements or timing for 
mandatory disclosures to allow for the efficient and just disposition of the Rule 12.02 or 
12.03 motion.     
 
(C) Service.  Notwithstanding Tenn. R. Civ. P. 5.05, a party’s mandatory disclosures, 
and any amendment or supplementation thereof, shall not be filed with the court until 
they are used in the proceeding or the court orders filing.  Service of a party’s mandatory 
disclosures and any amendment or supplementation thereof shall be to counsel for any 
represented party, to any party appearing pro se, and to any unrepresented party who has 
not made an appearance in the action.   

 
 
(3) Additional Mandatory Disclosures Required in Divorce and Post-Divorce Actions. 
  

(A) Except as otherwise ordered by the court, a party, in addition to the requirements 
of Tenn. R. Civ. P. 26.07(1), and without awaiting a discovery request – subject to 
the provisions of Tenn. R. Civ. P. 26.02(5) – shall provide and serve on all 
parties, the following:  
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(i) the identity and description of each asset or category of assets in which the 
party claims any interest, such description to include a value for each asset 
or category of assets identified (and the basis for determining said value), 
and whether the party claims each asset or category of assets is joint, 
marital or separate property; 

 
(ii) the identity and description of each debt and liability (contingent or 

otherwise) owed by the party, such description to include the amount 
owed for each debt or liability (and the basis used for determining the 
amount), and whether the party claims said debt or liability is a joint, 
marital or separate obligation; 

 
(iii) a detailed summary and listing of the regular and recurring monthly 

expenses of the party; 
 
(iv) the amount of income from all sources, earned to date in the year during 

which the mandatory disclosures are first made; and, 
 
(v) a copy of the most recent two (2) years of federal income tax returns filed, 

along with any and all supporting statements and schedules filed 
therewith, including but not limited to federal Internal Revenue Service 
forms W-2s, 1099s, and K-ls. 

 
(B) Notwithstanding Tenn. R. Civ. P. 26.07(1) and (2), if the parties to a divorce 

action, prior to the expiration of forty-five (45) days immediately following 
service of the summons and complaint, file or otherwise submit to the court a 
marital dissolution agreement executed by the parties and a proposed permanent 
parenting plan executed by the parties in the event there are minor children of the 
marriage, then the time for serving mandatory disclosures by all parties shall be 
extended to: 
 
(i.) the occurrence of the earlier of the following events: 
 

a. entry of a final decree of divorce (such that no disclosures are 
necessary); 

 
b. thirty (30) days following the filing of a contest by any party of any 

provision of the marital dissolution agreement or proposed parenting 
plan previously filed or otherwise submitted to the court; or 

 
c. thirty (30) days following rejection by the court of any provision of the 

marital dissolution agreement or proposed parenting plan previously 
filed or otherwise submitted to the court; 

 
(ii.) or such other date as is fixed by the court. 
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(4)  Proceedings Exempted from Mandatory Disclosures.  The following proceedings are 
exempt from the requirement to make mandatory disclosures: 
 

(A) an action for judicial review of adjudicative or administrative proceedings; 
(B)  enforcement of an arbitration award; 
(C) entry and enforcement of a foreign judgment; 
(D) any action brought pursuant to the Uniform Child Custody Jurisdiction and 

Enforcement Act, including emergency relief;   
(E) class actions pursuant to Tenn. R. Civ. P. 23; and 
(F) appeals from General Sessions Court. 

   

(5)  Amendment and Supplementation of Mandatory Disclosures.   

(A) A party is under a duty seasonably to amend a prior mandatory disclosure if a 
party obtains information upon the basis of which a party knows that the disclosure was 
incorrect when made, or is no longer true.  When amending, the party shall state the 
reasons why an incorrect response or disclosure was made, or why a response or 
disclosure that was correct when made is no longer true. 

(B) A party is under a duty seasonably to supplement the party’s mandatory 
disclosures to include information thereafter obtained.    When supplementing, a party 
shall state the reason why the information supplemented was previously omitted. 

(C)   In addition, no later than sixty (60) days prior to trial, or no later than thirty (30) 
days prior to any deadline established by the court for completion of discovery, 
whichever is earlier, a party shall supplement its mandatory disclosures as required 
herein, or shall serve a notice or statement that no supplement is required. 

 
(6) Unacceptable Bases for Failure to Serve Mandatory Disclosures.  A party shall make its 
mandatory disclosures, and any amendments or supplementations thereto, based on the 
information then reasonably available to it. A party is not excused from making its disclosures 
because it has not fully investigated the case, or because the party challenges the sufficiency of 
another party’s disclosures, or because another party has not complied with its obligation to 
make mandatory disclosures.  
 
(7)  Penalties for Failure to Comply with Provisions Regarding Mandatory Disclosures. If a 
party fails timely to disclose, or seasonably to amend or supplement a mandatory disclosure, that 
party shall not be permitted to use the undisclosed witness, document, item, or information in 
any form at any hearing or trial, unless the failure is harmless or the party shows good cause for 
the failure.  Nothing herein shall limit the authority of a court to impose additional sanctions 
pursuant to Tenn. R. Civ. P. 37.  Nothing herein shall limit the authority of the court to impose 
additional sanctions pursuant to Tenn. R. Civ. P. 37. 
 
(8) Modification by Court.  Nothing herein shall limit the authority of a court, upon a 
showing of good cause, to modify the operation of this Rule or otherwise create a discovery 
schedule or plan pursuant to Tenn. R. Civ. P. 26.06. 
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(9) Other Discovery.  Nothing in this Rule shall be interpreted to limit in anyway the ability 
of a party to obtain additional discovery pursuant to any method permitted by the Tennessee 
Rules of Civil Procedure.   
 

RENUMBER AND AMEND Rule 26.08, as follows: 

The heading of the rule should read:  Signing of Mandatory Disclosures, Discovery Requests, 
Responses and Objections. 

The text should add the words “mandatory disclosures” where appropriate in the first, second, 
and fourth sentences of the first paragraph of the rule and in the second paragraph of the rule so 
that the listing of discovery proceedings will read “mandatory disclosure, request, response, or 
objection” at each location.  

AMEND Rule 37.01 (2) as follows: 

“(2)    If a party fails to comply with its obligations to make mandatory disclosures, a deponent 
fails to answer a question….” 
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From:  "Steven H. Strain" <shstrain@tndagc.org> 
To: Lee Ramsey <Lee.Ramsey@tncourts.gov>, Jim Doran <Jim.Doran@wallerlaw.com> 
CC: Jimmy Lanier <Jimmy.Lanier@tn.gov>, Jennifer Nichols <jennifer.nichols@scdag.com>, Mark 
Ward <Mark.Ward@shelbycountytn.gov>, "'mfulks@bakerdonelson.com'" <mfulks@bakerdonelson.com>, 
"'Justice.HollyKirby'" <Justice.Holly.Kirby@tncourts.gov> 
Date:  7/22/2016 9:49 AM 
Subject:  Rule 5 Revision 
 
Lee 
 
The subcommittee has reviewed the proposed revision.  Several of us have difficulties with the proposal as written.  
That being said we would like to continue to work on the issue of the timing of preliminary hearings.  Judge Ward 
pointed out the manner in which several of our sister states deal with the issue. 
 
The following is from Judge Ward: 
 
                "I have a few comments about the proposed rule....just to give some food for thought. 
 
(1)    In Shelby County, the General Sessions Judges already, on occasion, grant dismissals for failure to have a 
timely preliminary hearing....in essence they believe they have that inherent power without any specific rule. I have 
no problem with spelling out that judges have the power to remedy the denial of a timely preliminary hearing, but I 
think they should have some flexibility depending on the facts of each case etc. 
 
(2)    The volume in Shelby County is going to cause a whole lot of problems with complying with the rule as 
proposed. 
 
(3)    In Tennessee, it has been unclear whether the 10 days for in-custody prelims runs from date of arrest or from 
arraignment, this rule proposes to make it run from date of arrest. The federal rule makes it from date of 
arraignment, which gives the feds more time to conduct a preliminary hearing. 
 
(4)    Also the feds have changed their in custody time to 14 days....from time of arraignment....thus giving them 
more time to get the preliminary hearing completed. Also keep in mind that at a federal preliminary hearing, hearsay 
is admissible. Thus, an FBI agent (or similar) can provide all the testimony necessary. In State court, hearsay is 
generally not admissible, and you need live witnesses, who sometimes have to be subpoenaed. All in all, a 
preliminary hearing in state court cannot be compared to a preliminary hearing in federal court as far as ease of 
getting it done. 
 
(5)    The proposed rule sets forth a litany of ways a defendant can cause a delay in a preliminary hearing and 
makes the remedy a mandatory dismissal if one of these "ways" is not applicable. I have concern that we cannot 
think of all the "ways" a defendant can cause delay......and we will hamstring the general sessions judges. I'm willing 
to bet we could find things in the litany we have missed. Example: What happens in Shelby County is that a 
defendant may make bond and then fail to appear at a report date (or for booking)............he may not be found for 
months.......the failure to appear at a report date or something short of a preliminary hearing is not listed as one of 
the "ways" a defendant can cause delay. 
 
(6)    I'm also willing to bet that the proposed rule will greatly increase our public defender's caseload. If a 
defendant cannot retain a lawyer within 10 days, but refuses to waive the timely preliminary hearing, the Court will 
be forced to appoint the public defender........I'm just thinking the p.d. is going to get sucked into more cases. 
 
(7)    I spoke to some general sessions judges about the proposed rules requiring the automatic dismissal for 
misdemeanor citations......they don't think the volume will allow them to comply. Apparently we have quite a 
number in Shelby County. 
 
(8)    To summarize my rambling thoughts.......I think we should look into expanding the time for in-custody 
preliminary hearings (especially in light of our limitations on hearsay evidence), I have no problem with specifying 
a "remedy" for an untimely preliminary hearing (the feds don't dismiss, but grant bond), but I think the rule should 
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give the judge some discretion and allow extensions of time to conduct the hearing in some circumstances. I'm not 
sure what language would be appropriate...."for good cause shown"....etc. 
 
Some examples: 
 
Alabama R. Crim P. 5.1 
 
(c) Delay. If a preliminary hearing has not been commenced within 21 days as required in section (a), unless 
postponed as provided in section (d), the defendant shall be released from custody automatically, unless the 
defendant is charged with a non-bailable offense, in which case the judge presiding shall immediately notify the 
presiding judge of that circuit of the delay and the reasons therefor.  The circuit court may thereupon order the 
hearing set for a time specified by the court. 
(d) Postponement. Upon motion of any party, or upon the district judge's own initiative, the preliminary hearing may 
be postponed beyond the time limits specified in section (a), upon a finding that circumstances exist that justify 
delay, and in that event the court shall enter a written order detailing the reasons for the finding and shall give the 
parties prompt notice thereof. 
 
Alaska Rules of Criminal Procedure 5(e)(4): In the absence of consent by the defendant, the judicial officer may 
extend these time limits only upon a showing that extraordinary circumstances exist and that delay is indispensible 
to the interest of justice. 
 
Arizona R. Crim P. 5.1(c) Upon motion of any party, or on his or her own initiative, the magistrate may postpone 
the hearing beyond the 20-day time limit specified in Section (a), upon a finding that extraordinary circumstances 
exist and that delay is indispensible to the interests of justice, entering  written order detailing the reasons for his or 
her finding and giving the parties prompt notice thereof. 
 
 
(9)    Notice that the Alabama and Alaska rules do not require any remedy for delays in out-of custody preliminary 
hearings. I think their thought processes are that the only real injury to a defendant arises if they are in custody 
without a finding of probable cause. Also notice that Alabama allows 21 days and Alaska 20 days for in-custody 
preliminary hearings.  Our rule was patterned after the federal rule....which allows hearsay evidence, but has still 
extended the time to 14 days. 
 
So....I'm thinking we need to consider: (1) whether to specify a remedy for an untimely preliminary hearing and the 
wording of that remedy; (2) whether to include out-of-custody defendant's in that remedy; (3) whether to expand the 
time to conduct in-custody preliminary hearings, and, if so, what time frame; and (4) what language would be 
appropriate to give the general sessions judge some flexibility in extending the time to conduct the hearing. I do not 
like the "mandatory" dismissal and "litany" of exceptions. I just don't think it is flexible enough. 
 
I apologize for my rambling thoughts...................but I propose that before we act on the present proposal, that we 
take a hard look at how the feds and other jurisdictions have addressed this situation. 
 
Mark Ward" 
 
Justice Kirby has been copied on some of our e mails and is agreement that we continue to study the issue. 
 
Please feel free to contact me if you have any questions.  And please note this is going out before the July 26 
deadline.  This is a first for me.  :) 
 
Thanks 
 
Steve 
 
 
Steven H. Strain 
Assistant District Attorney General 
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PO Box 1058 
Jasper, TN 37347 
423-942-5289 office 
423-942-5670 fax 
shstrain@tndagc.org 
 
[http://intranet.tndagc.org/images/seals/175x175/thumb/seal_glow_r.jpg]<http://intranet.tndagc.org/images/seals/17
5x175/fullsize/seal_glow.jpg> 
 
LEGAL CONFIDENTIAL: The information in this e-mail and in any attachment may contain information that is 
privileged either legally or otherwise. It is intended only for the attention and use of the named recipient. If you are 
not the intended recipient, you are not authorized to retain, disclose, copy or distribute the message and/or any of its 
attachments. If you received this e-mail in error, please notify me and delete this message. 
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From:  "Moore, Roger (D.A.)" <RogerMoore@jis.nashville.org> 

To: Lee Ramsey <Lee.Ramsey@tncourts.gov> 

Date:  2/10/2015 4:38 PM 

Subject:  RE: Advisory Commission -- deadline 

 

I have something I would like to propose regarding Tenn. R. Evid. 615, which is already on the 

agenda.  This is purely criminal so I don't think it would interfere with what has been discussed 

already.  My proposal would be as follows: 

 

Amend Tenn. R. Evid. 615 by replacing the period at the end of the 4th sentence of the Rule with 

a comma followed by "or (4) in a criminal prosecution the victim(s) of a crime." 

 

I think this would remedy any possible conflict between Rule 615 as it now exists and the 

provisions of Article I, Section 35 of the Tennessee Constitution which provides that a crime 

victim has "(T)he right to be present at all proceedings where the defendant has the right to be 

present ,". The current Advisory Commission Comment refers to what a prosecutor may do 

under category (2) but there are many instances where there is more than one victim in any given 

case, and where that occurs all victims have the constitutional right to be present.  (I think that 

could also be a "virtual" presence but that's another issue). 

 

I certainly defer to you as to whether this is something that is worth putting before the 

Commission, and I'm sorry to be so late in getting it to you. 

 

And on an entirely different note, I have noticed the Court of Criminal Appeals has been 

compelled to reverse some cases that have come up in the context of new Rule 36.1 of the Rules 

of Criminal Procedure.  Didn't know if you had seen or heard anything about how 36.1 was 

being used (and possibly abused) by criminal defendants. 

 

Hope you're doing well.  Look forward to seeing you on the 27th. 

 

Roger 
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Rule 615. Exclusion of Witnesses, TN R REV Rule 615

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1

West's Tennessee Code Annotated
State and Local Rules Selected from West's Tennessee Rules of Court

Tennessee Rules of Evidence
Article VI. Witnesses

Rules of Evid., Rule 615

Rule 615. Exclusion of Witnesses

Currentness

At the request of a party the court shall order witnesses, including rebuttal witnesses, excluded at trial or other adjudicatory
hearing. In the court's discretion, the requested sequestration may be effective before voir dire, but in any event shall be effective
before opening statements. The court shall order all persons not to disclose by any means to excluded witnesses any live trial
testimony or exhibits created in the courtroom by a witness. This rule does not authorize exclusion of (1) a party who is a
natural person, or (2) a person designated by counsel for a party that is not a natural person, or (3) a person whose presence
is shown by a party to be essential to the presentation of the party's cause. This rule does not forbid testimony of a witness
called at the rebuttal stage of a hearing if, in the court's discretion, counsel is genuinely surprised and demonstrates a need for
rebuttal testimony from an unsequestered witness.

Credits
[Adopted effective January 1, 1990; amended effective July 1, 1997.]

Editors' Notes

ADVISORY COMMISSION COMMENT
The Commission took a realistic view of the sequestration rule. If “The Rule” is to be meaningful, witnesses should not only
be instructed to refrain from discussing their courtroom testimony, but lawyers and others should be instructed not to transmit
what witnesses say in court. Note that rebuttal witnesses are covered by the proposal, contrary to current Tennessee practice.

This rule does not prohibit a witness from reviewing depositions of other witnesses before testifying.

Under subsection (3) in the final sentence, the court has discretion to allow a witness to remain in the courtroom or even at
counsel table if the witness's presence is “essential to the presentation of the party's cause.” Such a witness might be an expert
witness a lawyer needs to help the lawyer understand opposing testimony. Also, an expert witness who is to learn facts only
through hearing testimony in court could be allowed to sit in the courtroom under this subsection. See Rule 703.

If a witness inadvertently and unintentionally hears some trial testimony, the sense of the rule would permit the judge to allow
the witness to testify if fair under the circumstances.

Under Rule 101, the Evidence Rules apply to rulings in “trial courts.” Strictly speaking, Rule 615 is intended to apply only to
sequestration of witnesses at trial. A lawyer who wishes to exclude nonparties from oral depositions must resort to T.R.Civ.P.
26.03(5), allowing on motion a protective order “that discovery be conducted with no one present except persons designated
by the court.”

[Comment amended effective July 1, 1992.]
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Rule 615. Exclusion of Witnesses, TN R REV Rule 615

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2

ADVISORY COMMISSION COMMENT TO 1997 AMENDMENT
The amended rule contains three changes. One gives the court discretion to delay sequestration until after voir dire, perhaps
because of a need to ask prospective jurors whether they know the witnesses.

The second change modifies the second category of persons not sequestered. A “party that is not a natural person” includes,
among other entities, a corporation and the State of Tennessee. Consequently, the prosecuting attorney could designate a crime
victim, a relative of the crime victim, or an investigating officer. Like category (1), category (2) is a matter of right. Category
(3), in contrast, is a matter of judicial discretion.

The third change is addition of a sentence at the end of the rule to give the court authority to make an exception for rebuttal
witnesses. Such an exception requires, however, a dual showing of genuine surprise and demonstrable need.

Note that the rule prohibits disclosure of live testimony “by any means.” A lawyer may mention subject matter to a witness not
yet called, even though the subject matter has been raised by evidence. Care must be taken, however, to avoid implying to the
potential witness what an earlier witness said from the stand.

2004 ADVISORY COMMISSION COMMENT
Expert witnesses generally should be considered “essential persons” and therefore should not be sequestered. In State v. Bane,
57 S.W.3d 411, 423 (Tenn. 2001), the Court stated: “[W]e believe that the dangers Rule 615 is intended to prevent generally
do not arise with regard to expert witnesses in any proceeding.”

[Comment adopted effective July 1, 2004.]

Notes of Decisions (101)

Rules of Evid., Rule 615, TN R REV Rule 615
Current with amendments received through 12/1/2013

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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TENNESSEE RULES OF CIVIL PROCEDURE

RULE 5A

FACSIMILE FILING OF PAPERS

[Amend Rule 5A.02(5) as indicated below:]

5A.02. Filing Procedures. — (1) *  *  *  *

(5) No facsimile filing shall exceed ten (10) fifty (50) pages in length, including the cover

sheet, unless authorized by the court; absent such authorization, a facsimile transmission exceeding

ten (10) fifty (50) pages, including the cover sheet, shall not be filed by the clerk. A facsimile filing

may not be split into multiple facsimile transmissions to avoid this page limitation. All documents

filed by facsimile transmission shall comply with all applicable rules of court, including, without

limitation, rules governing the content and form of pleadings and other papers; the signing of

pleadings, motions and other papers; and the service of all papers.

(6) *  *  *  *

Advisory Commission Comment [2017]

Rule 5A.02(5) is amended to increase the page limit for facsimile filings from ten (10) to fifty
(50).
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TENNESSEE RULES OF CRIMINAL PROCEDURE

RULE 49.1

FACSIMILE FILING OF PAPERS

[Amend Rule 49.1(c)(3) as indicated below:]

(c) REQUIREMENTS FOR FACSIMILE FILED DOCUMENTS. — 

(1) *  *  *  *

(3) LENGTH. — No facsimile filing shall exceed ten (10) fifty (50) pages in length, including

the cover sheet, unless authorized by the court; absent such authorization, a facsimile transmission

exceeding ten (10) fifty (50) pages, including the cover sheet, shall not be filed by the clerk. A

facsimile filing may not be split into multiple facsimile transmissions to avoid this page limitation. 

(4) *  *  *  *

Advisory Commission Comment [2017]

Rule 49.1(c)(3) is amended to increase the page limit for facsimile filings from ten (10) to
fifty (50).
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TENNESSEE RULES OF APPELLATE PROCEDURE

RULE 20A

FACSIMILE FILING OF PAPERS

[Amend Rule 20A(b)(6) as indicated below:]

(b) Filing Procedures. — 

(1) *  *  *  *

(6) No facsimile filing shall exceed ten (10) fifty (50) pages in length, including the cover

sheet, unless authorized by the court. A facsimile filing may not be split into multiple facsimile

transmissions to avoid this page limitation. All documents filed by facsimile transmission shall

comply with all applicable rules of court, including, without limitation, rules governing the content

and form of the papers, and the service of all papers.

(7) *  *  *  *

Advisory Commission Comment [2017]

Rule 20A(b)(6) is amended to increase the page limit for facsimile filings from ten (10) to
fifty (50).
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Amendment to Rule 27(i) 

(draft 4/26/16) 

 

As Originally Proposed 

Except by order of the appellate court or a judge thereof, a principal brief may not exceed 

12,500 words, and reply briefs shall not exceed 5,000 words. Only the cover page, table 

of contents, and table of authorities are exempted from the word count requirement. All 

briefs must also contain a certificate of compliance, signed by the party or the party’s 

counsel, that the brief complies with the word-count requirement and specifically stating 

the number of words in the brief. The person preparing the certificate of compliance may 

rely on the word count of the word-processing system used to prepare the brief.  

 

 

Current Proposal 

Delete current Rule 27(i) and substitute in lieu thereof the following: 

(i) Length Limitations. - Pursuant to rule or order, an appellate court may adopt a 

word count or page limitation for principal and reply briefs.  In the absence of a rule or an 

order, arguments in principal briefs shall not exceed 50 pages, and arguments in reply 

briefs shall not exceed 25 pages.  

 

27



28



29



TENNESSEE RULES OF EVIDENCE 
 

RULE 611 
 

MODE AND ORDER OF INTERROGATION AND PRESENTATION 
 
 
 
[Add the “Advisory Commission Comment [2017]” set out below; the text of the rule and the 
existing Comments are unchanged:] 
 
 (a) Control by Court. — The court shall exercise appropriate control over the 

presentation of evidence and conduct of the trial when necessary to avoid abuse by counsel. 

 (b) Scope of Cross-Examination. — A witness may be cross-examined on any matter 

relevant to any issue in the case, including credibility, except as provided in paragraph (c)(2) of 

this rule. 

 (c) Leading Questions. — 

 (1) Leading questions should not be used on direct examination of a witness except as 

may be necessary to develop the witness's testimony. Leading questions should be permitted on 

cross-examination. 

 (2) When a party calls a hostile witness, an adverse party (or an officer, director, or 

managing agent of a public or private corporation or of a partnership, association, or individual 

proprietorship which is an adverse party), or a witness identified with an adverse party, 

interrogation may be by leading questions. The scope of cross-examination under this paragraph 

shall be limited to the subject matter of direct examination, and cross-examination may be by 

leading questions. 

 
Advisory Commission Comments 

 
 Part (a) recognizes the inherent power of a court to control trial conduct to prevent 
lawyers from abusing the process. 
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 Part (b) retains the English rule permitting wide-open scope of cross-examination 
historically favored in Tennessee. Sands v. Southern Railway Co., 108 Tenn. 1, 64 S.W. 478 
(1901), is the leading case. 
 
 Part (c) attempts to resolve leading question problems. Generally a lawyer may lead on 
cross but not on direct. 
 

Advisory Commission Comments [2011] 
 
 Amended Rule 611 allows a lawyer to ask leading questions when calling a “witness 
identified with an adverse party” in all civil and criminal proceedings. 
 
 

Advisory Commission Comments [2017] 
 
 Nothing in these rules prohibits the court in its inherent authority from permitting a 
suitable animal, toy, or support person to accompany a witness who is a minor, an alleged victim 
of a crime, a person with a demonstrable intellectual or emotional challenge, or a person 
otherwise shown to be a witness at risk for being unable to communicate effectively without the 
aid of such comfort. See State v. Jose Reyes, No. M2015-00504-CCA-R3-CD, 2016 WL 
3090904 (Tenn. Crim. App. May 24, 2016). 
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 IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE 

 AT NASHVILLE 
Assigned on Briefs February 9, 2016 

 

STATE OF TENNESSEE v. JOSE REYES  
 

Appeal from the Criminal Court for DeKalb County 

No. 2013-CR-99      David A. Patterson, Judge 

 

 

No. M2015-00504-CCA-R3-CD – Filed May 24, 2016 

 

 

 

The defendant, Jose Reyes, was convicted of one count of rape of a child and sentenced 

to thirty-two years at 100%.  On appeal, he argues that the evidence is insufficient to 

sustain the verdict and that the trial court erred in several of its rulings.  Specifically, he 

asserts that the trial court erred in:  denying his motion in limine to prevent the Child 

Advocacy Center facility dog from being present with the victim as he was testifying; 

denying his motion to suppress his written statement and his motion in limine that the 

statement be excluded at trial; denying his motion to dismiss the superseding indictment; 

denying his motion for a continuance to locate a witness; denying his motion in limine to 

exclude testimony regarding his having sexual relations or watching pornography in the 

presence of the victim; denying his motion for judgment of acquittal; imposing an 

excessive sentence; and considering the victim impact statement, which included 

references to HIV, herpes, and gonorrhea.  Following our review, we affirm the judgment 

of the trial court.  

 

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court Affirmed 
 

ALAN E. GLENN, J., delivered the opinion of the court, in which JAMES CURWOOD WITT, 

JR., and ROBERT L. HOLLOWAY, JR., JJ., joined. 

 

Craig P. Fickling, District Public Defender; and Allison R. West, Assistant Public 

Defender, for the appellant, Jose Reyes. 

 

Herbert H. Slatery III, Attorney General and Reporter; James E. Gaylord, Senior 

Counsel; Bryant C. Dunaway, District Attorney General; and Greg Strong, Assistant 

District Attorney General, for the appellee, State of Tennessee. 

 

 

 

32



2 

 

OPINION 

 

FACTS 

 

The defendant was convicted of raping the victim, who was 10 years old at the 

time of the trial and had been spending the night with the defendant when the offense 

occurred. 

 

The victim‟s grandmother testified as the first witness, saying that she had a close 

relationship with him and would “spoil him every chance [she] got.”  In November 2012, 

he was living alternately with her and with his mother, as well as with “friends.”  Once or 

twice a month, as well as on weekends, he would stay with a “long-time family friend,” 

from whom the defendant rented a room.  In March 2013, the defendant moved from the 

friend‟s residence, apparently to live with some of his friends in a trailer and, later, to a 

house next to it.  

 

 She said that the victim and defendant were “good friends,” and the victim 

continued to spend several nights per week, as well as weekends, at the defendant‟s new 

residence.  Following a conversation she had with the victim, she became “very upset” 

and “confronted” the defendant.  She said that she does not speak Spanish and, thus, 

questioned him in English regarding what the victim had told her.  He “denied it and he 

cried and he begged and said he would never hurt him.  And I told him but you did.”  The 

following day, the victim‟s mother took him to the sheriff‟s department and met with 

Detective Mike Billings, who began investigating the matter. 

 

 On cross-examination, the victim‟s grandmother said that the victim had been 

staying with the defendant, in this fashion, for several months and seemed to be happy.    

 

 The victim testified that presently he was 10 years old.  From November 2012 

through March 2013, he was staying, alternately, at his grandmother‟s house and at that 

of his aunt, where the defendant also lived.  He said that he spoke “[a] little” Spanish, 

conversed with the defendant in English, and was understood by the defendant.  He said 

that when he was with the defendant in the defendant‟s bedroom, the defendant “[s]tuck 

his privates in my butt.”  The victim said that the defendant touched him “skin to skin” 

and did not touch him anywhere else.  This happened around the first of 2013, and he told 

his grandmother, although not right after it had happened.  The victim explained that he 

was referring to the defendant‟s penis when he talked about his “privates.”  

 

 On cross-examination, the victim said that, although he had not bled after the 

incident, he had a “really bad pain.”  He said he did not return to stay with the defendant 

after this happened and had not seen him since then.  
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 Sheriff Patrick Ray, of the DeKalb County Sheriff‟s Office, testified that the 

defendant was being housed in the county jail.  When he spoke with the defendant, he did 

so in English; Sheriff Ray said he could not speak Spanish.  

 

 Detective Mike Billings said he had worked in law enforcement for approximately 

20 years and had formerly worked for Sheriff Ray.  He said that the victim and his 

mother had come to the Sheriff‟s office on March 6, 2013, where he met with them.  He 

called the Department of Children‟s Services, and, along with one of its representatives,   

met with the victim and his mother.  Later that day, he went to the defendant‟s residence, 

where the defendant answered the door, saying to him, “I know why you‟re here, you‟re 

here because of [the victim].”  The defendant told Detective Billings that he knew there 

were “some allegations made against him that he had raped [the victim].”  The defendant 

gave permission for his residence to be searched and, afterwards, Detective Billings took 

him to the sheriff‟s office for an interview.  He spoke English to the defendant, who 

responded in English.  He said that the sheriff‟s department could summon interpreters to 

talk with non-English speakers, but he did not need one in speaking with the defendant 

because each understood the other.  He advised the defendant of his Miranda rights, and 

the defendant waived them in writing.  Detective Billings asked if the defendant wanted 

to write out his statement, and he responded that he would rather have Detective Billings 

do so.  Detective Billings then proceeded to write exactly what the defendant told him, 

and, after finishing, read the statement to the defendant and asked if there were any 

additions or deletions to be made.  The defendant responded that there were not and 

signed the statement.  As read aloud by Detective Billings, the defendant had told him: 

 

 I have lived in DeKalb County for about seven years and about four 

months ago I met [the victim].  And he would want to come to my house 

and stay all night with me on the weekends [the victim] had stayed at my 

house about twenty times and sometimes he would sleep with me and most 

of the time we both slept in our boxers.  There was two times he would try 

to get in the bed naked and I told that is not right and sometimes he would 

put them on and sometimes he would just jump under the covers naked. 

 

 Sometimes I could smell him and I would make him take a shower 

and I would stand by the door and he would try and spray water on me at 

my face, but it wouldn‟t make me mad. 

 

 It has been a month since I had sex and it was with a girl from the 

bar I met. I do know Tina Young was over there at my house one night or 

two and we had sex.  I don‟t remember if [the victim] saw us or not. 

Sometimes when we was driving down the road, [the victim] would say 
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stuff like my penis is hard and I would tell him to shut up and sometimes he 

would ask if I would take him to the strip club, but I told him he could not 

go. 

 

 One time I was in the living room watching TV and (sic) came out 

of my room and he said come look and he had a hard on.  And I said what, 

what the hell are you doing and he said he played Grand Theft Auto game 

and it was giving him a hard on. 

 

 I never raped [the victim], but one time I was high that day and he 

wanted me to do it.  I told him a thousand times not to, but he kept on 

asking and saying please get frisky.  I told him it‟s not right.  He promised 

if I did this he wouldn‟t let anyone else try it.  We was lying down and I put 

a condom on, but I didn‟t stick it all the way in, just rubbed it on him twice. 

I wish I didn‟t do it, I was just fucked up in the head and I would never do 

anything to hurt [the victim].  Signed by [the defendant].   

 

 Detective Billings further testified that he had collected from the defendant‟s 

residence “condoms, unopened condoms, condoms under the bed, porno movies.”  

 

 Following the testimony of Detective Billings, the State rested its case-in-chief, 

and the defendant then did likewise, without presenting proof. 

 

ANALYSIS 

 

We will consider the issues raised on appeal by the defendant. 

 

I.  Presence of Dog in the Courtroom 

 

The defendant filed two motions in limine regarding the presence in the courtroom 

of a “facility” dog.  The first motion asserted that the presence of the dog, “Murch,” 

which was provided by the Child Advocacy Center, for the victim during his testimony, 

would be “overly prejudicial to the defendant.”  The second motion asked that, if the trial 

court did allow the facility dog to be present in the courtroom during testimony, “the dog 

. . . be available to assist all witnesses in the trial, if desired by the witness, including the 

Defendant, should the Defendant exercise his right to testify in his own defense.” 

Subsequently, the trial court conducted an evidentiary hearing on these motions.  

 

At the hearing, Jennifer Wilkerson, the Executive Director of the Upper 

Cumberland Child Advocacy Center testified that she was Murch‟s handler.  She said that 

he was a “facility dog” and could be utilized in a number of ways, including when there 
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was trauma to a victim or witness to a crime.  Ms. Wilkerson said that Murch had been 

trained from birth until he was nearly two years old for obedience, as a service animal, 

and had gone through public access tests.  She, herself, had gone through a two-week 

training program, which training she maintained each year, to be his handler.  In a 

courtroom, he was to lie “very quiet and calm,” be “invisible,” and provide “comfort.”  

 

Ms. Wilkerson said that she was trained as a forensic interviewer, which she 

described as a “neutral non-biased party who interviews a child.”  She described the 

changed behavior of the victim when he was with Murch: 

 

[The victim] was very apprehensive and appeared very anxious, 

scared and frightened about the process.  After bringing Murch in and 

allowing [the victim] to spend a little time with him, he seemed to 

immediately calm down.  He was drawn to the animal, pet [sic] the dog, 

and appeared to be a little bit more relaxed and able to focus and talk.  

 

She continued that the victim seemed “much more relaxed and comfortable in the 

court environment with the animal present.”  She said that, if Murch was to be beside the 

victim during his testimony, she would ask that the victim first be seated and she then 

would walk Murch to him and place the dog in a “down command position.”  

 

The State explained that, at the trial and before the jury returned to the courtroom, 

the victim would be seated on the witness stand, with Murch in a down position at his 

feet, where he would remain during direct and cross-examination.  After the victim 

concluded his testimony, the jury then would be excused from the courtroom before the 

victim and Murch left the witness stand.  The court noted that, by this procedure, the jury 

“could not see him much from what I can see, if he‟s going to be at the side of this jury 

box.  I can‟t see him from where I am, the dog, that is.”  At the conclusion of the hearing, 

the court denied the first motion in limine and permitted Murch to be with the victim as 

he was testifying. The court granted the defendant‟s second motion in limine, thus 

making the dog available to any witnesses who testified, using the same procedure as 

intended with the victim.  However, it does not appear from the record that Murch was 

present in the courtroom other than during the testimony of the victim. 

 

At the conclusion of the trial, the court gave a special jury instruction as to Murch: 

 

During this trial, a witness was accompanied by [a] courthouse 

facility dog.  The dog is trained, it is not a pet and it does not belong to the 

witness.  The dog is equally available to both the prosecution and the 

defense.  You must not draw any inference regarding the dog‟s presence. 
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Each witness‟[s] testimony should be evaluated upon the instructions that I 

give you.  

 

While the cases involving the use of a facility dog during a trial are not plentiful, it 

is clear that the evolving law permits their use. 

 

In State v. Dye, 309 P.3d 1192 (Wash. 2013), the fifty-six-year-old victim of a 

residential burglary had a mental age estimated at between six and twelve years of age, 

and an IQ of 65.  A number of items were stolen from his apartment by his former live-in 

girlfriend and another boyfriend of hers.  After the thefts, the victim became very fearful, 

sleeping with mace, a frying pan, and two knives. During his interview by defense 

counsel, the victim was accompanied by Ellie, a golden retriever that lived with and was 

trained by the prosecutor assigned to the victim‟s trial. The State asked that Ellie be 

allowed to accompany the victim at the trial, arguing that the victim had significant 

anxiety regarding it, the fact that he functioned at the level of a child, and that he was 

fearful of the defendant. Finding that the victim was developmentally disabled, had 

suffered significant emotional trauma, and that Ellie would be lying at his feet during 

testimony, the trial court allowed the victim‟s testimony to proceed as requested by the 

State.   

 

On appeal, the Washington Supreme Court approved the presence of the facility 

dog during the trial.  The court noted that the cases in this regard were “in largely 

universal agreement that abuse of discretion is the correct standard” of review. Further, 

the court observed that:  

 

Both the general trend of courts to allow special procedural 

accommodations for child witnesses and the deference built into the abuse 

of discretion standard require us to respect the trial court‟s decision in how 

to structure its own proceedings. While the possibility that a facility dog 

may incur undue sympathy calls for caution and a conscientious balancing 

of the benefits and the prejudice involved, the trial court balanced the 

competing factors appropriately. 

 

Dye, 309 P.3d at 1200-01. 

 

Likewise, in People v. Chenault, 227 Cal. App. 4th 1503 (Cal. Ct. App. 2014) the 

defendant was tried for committing lewd acts on two juveniles, one of whom was eleven 

years old at the time of trial, and the other thirteen.  The prosecution asked that the court 

allow the use of a service dog, which had provided support for victims and witnesses for 

several years, with the dog sitting under the witness stand as the two victims testified.  On 

appeal, the court concluded that, in determining whether a service dog could be used in 
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this fashion, the trial court should consider the facts of the case, circumstances of the 

witnesses, and whether the presence of the dog would assist the witness “to testify 

without undue harassment or embarrassment and provide complete and truthful 

testimony.”  Id. at 1517.  In allowing the presence of the service dog, the court explained 

on appeal, the trial court should “attempt to make the presence of the support dog as 

unobtrusive and as least disruptive as reasonably possible” and shall give an “appropriate 

admonishment to the jury to avoid, or at least minimize, any potential prejudice to the 

defendant.”  Id. 

 

In People v. Tohom, 109 A.D.3d 253 (N.Y. App. Div. 2013), the court discounted 

any prejudice to the defendant from the presence of “Rose,” a Therapy Assistance Golden 

Retriever, to accompany the minor victim to the witness stand to testify regarding her 

being sexually assaulted by her father, resulting in her twice becoming pregnant and 

having abortions: 

 

 We are not unmindful that Rose may have engendered some 

sympathy for [the victim] in the minds of the jurors.  However, there is no 

proof that such sympathy was significantly greater than the normal human 

response to a child‟s testimony about his or her sexual abuse at the hands of 

an adult. 

 

Id. at 268. 

 

The court further noted that the trial court gave “specific instructions that it must 

not permit sympathy to enter into its considerations,” an instruction which the jury was 

presumed to follow.  Id. 

 

In the present appeal, the trial court also determined that the presence of Murch 

during the young victim‟s testimony would ease his being able to testify and that Murch 

would be handled in such a way as to make his presence as unobtrusive as possible and, 

further, the trial court instructed the jury that no inferences should be made, nor sympathy 

result from the presence of the facility dog.  Accordingly, we cannot conclude that the 

trial court abused its discretion in permitting the use of the facility dog, Murch, during the 

trial.  See Casey Holder, Comment, All Dogs Go to Court: The Impact of Court Facility 

Dogs as Comfort for Child Witnesses on a Defendant‟s Right to a Fair Trial, 50 Hous. L. 

Rev. 1155, 1157 (2013). 

 

This assignment is without merit.  
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II.  Sufficiency of the Evidence 

  

The defendant argues that the state failed to present sufficient proof that he 

penetrated the victim.  

 

In considering this issue, we apply the rule that where sufficiency of the 

convicting evidence is challenged, the relevant question of the reviewing court is 

“whether, after viewing the evidence in the light most favorable to the prosecution, any 

rational trier of fact could have found the essential elements of the crime beyond a 

reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979); see also Tenn. R. 

App. P. 13(e) (“Findings of guilt in criminal actions whether by the trial court or jury 

shall be set aside if the evidence is insufficient to support the findings by the trier of fact 

of guilt beyond a reasonable doubt.”); State v. Evans, 838 S.W.2d 185, 190-92 (Tenn. 

1992). 

 

All questions involving the credibility of witnesses, the weight and value to be 

given the evidence, and all factual issues are resolved by the trier of fact. See State v. 

Pappas, 754 S.W.2d 620, 623 (Tenn.Crim.App.1987). “A guilty verdict by the jury, 

approved by the trial judge, accredits the testimony of the witnesses for the State and 

resolves all conflicts in favor of the theory of the State.” State v. Grace, 493 S.W.2d 474, 

476 (Tenn. 1973).  Our supreme court stated the rationale for this rule: 

 

This well-settled rule rests on a sound foundation. The trial judge 

and the jury see the witnesses face to face, hear their testimony and observe 

their demeanor on the stand.  Thus the trial judge and jury are the primary 

instrumentality of justice to determine the weight and credibility to be 

given to the testimony of witnesses. In the trial forum alone is there human 

atmosphere and the totality of the evidence cannot be reproduced with a 

written record in this Court. 

 

Bolin v. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 

Tenn. 464, 370 S.W.2d 523 (1963)).  “A jury conviction removes the presumption of 

innocence with which a defendant is initially cloaked and replaces it with one of guilt, so 

that on appeal a convicted defendant has the burden of demonstrating that the evidence is 

insufficient.” State v. Tuggle, 639 S.W.2d 913, 914 (Tenn.1982).   

 

Rape of a child is defined as “the unlawful sexual penetration of a victim by the 

defendant or the defendant by a victim, if the victim is more than three (3) years of age 

but less than thirteen (13) years of age.” Tenn. Code Ann. § 39-13-522(a).  Sexual 

penetration is defined as “sexual intercourse, cunnilingus, fellatio, anal intercourse, or 

any other intrusion, however slight, or any part of a person‟s body or of any object into 
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the genital or anal openings of the victim‟s, the defendant‟s, or any other person‟s body, 

but emission of semen is not required.” Tenn. Code Ann. § 39-13-501(7). 

 

As we will explain, we conclude that the State sufficiently proved that the 

defendant penetrated the victim.  

 

Our supreme court explained in State v. Bowles, 52 S.W.3d 69, 74 (Tenn. 2001), 

that “[t]he occurrence of penetration, even though penetration is statutorily defined, is a 

question of fact.  Thus, if the evidence is such that any rational trier of fact could have 

found penetration beyond a reasonable doubt, the evidence must be deemed sufficient.” 

Applying this rule, the court in State v. Maxwell Monroe Hodge, No. E2014-01059-

CCA-R3-CD, 2015 WL 1417285, at *4 (Tenn. Crim. App. Mar. 26, 2015), perm. app. 

denied (Tenn. June 12, 2015), explained that the proof of penetration was sufficient: 

 

[T]he victim testified that she was awakened by feeling the 

defendant's hand on her vagina and that “it felt like he was trying to pry 

[her] open.”  When asked on direct examination whether she felt the 

defendant's fingers “manipulating or touching [her] vaginal area” the victim 

replied, “I felt the pressure. That‟s what woke me up.”  On cross-

examination, the victim testified, “Pressure, penetration in my mind is the 

same thing.” When asked if she knew whether he had “actually penetrated 

[her] vagina,” the victim replied, “I felt violated and penetrated, yes, sir.” 

 

In State v. Albert L. Schlief, No. E2008-02147-CCA-R3-CD, slip op. at 15-16 

(Tenn. Crim. App. Mar. 15, 2010), this court concluded that proof of penetration was 

sufficient based upon the victim‟s testimony that that the defendant “„tried to put his 

wiener in [her] butt,‟” that his penis did not “enter [her] body,” that she could tell that the 

accused was trying to penetrate her anus with his penis “„[b]ecause [she] felt him . . . [o]n 

[her] butt,‟” and that the action was “„[u]ncomfortable.‟”  

 

In the present appeal, the victim testified on direct examination that the defendant, 

“stuck his privates in my butt” and, on cross-examination, that the defendant made him 

feel “really bad pain.”  Defense counsel correctly points out that, during cross-

examination, the victim agreed when counsel asked if the defendant had “put his private 

on your private.”  However, the jury was entitled to resolve any conflicts in the victim‟s 

testimony, and we conclude that a reasonable jury could have determined that the 

defendant penetrated the victim‟s anus.  Accordingly, this issue is without merit. 
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III.  Motion to Suppress Defendant’s Statement 

 

The defendant argues that the court erred in allowing Detective Mike Billings, of 

the DeKalb County Sheriff‟s Department, to recite to the jury the statement made to him 

by the defendant regarding the complaint of the victim because the defendant‟s statement 

was not made “voluntarily, knowingly, or intelligently.” 

 

At the hearing on the motion to suppress, Detective Billings testified that he had 

investigated the rape complaint against the defendant.  He said he had spoken with him 

both at the defendant‟s residence, which he searched, as well as at the jail.  He said that, 

at the jail, he advised the defendant of his Miranda rights and interviewed him on the day 

of his arrest from 11:15 p.m. until 2:00 a.m.  Detective Billings did not feel, during the 

interview, that the defendant could not understand English; and the defendant did not say 

that he did not.  Additionally, the defendant did not ask for an interpreter and Detective 

Billings had “no problem whatsoever” understanding him.  To further show the 

defendant‟s ability to understand English, during the hearing Detective Billings read 

aloud a letter, written in English, which had been taken from the defendant at the jail and 

had been intended for “one of the victim‟s fathers”:  

 

I‟m so sorry for what‟s going on, all this.  I don‟t know if you 

believe me or not.  I‟m not sure you don‟t.  The detective set me up on lies.  

He got all the evidence from mom, make (sic) me say anything I don‟t 

want.  He knew how much I care [for the victim] and know it (sic).  I would 

do anything for [the victim].  He, he forced me to say what I say (sic) was 

in love, for I feel for you all.  He told me it, if it, I don‟t say it, who he 

want, he was going to put [the victim] in foster home and get his mother 

arrested.  Nanna won‟t have her grandchildren.  I feel like piece of trash 

who give up and say what he wants to.  I did it cause I didn‟t want this to 

happen.  I know you don‟t believe me and none will. 

 

I did never hurt, I didn‟t never hurt your son, I swear.  Just think 

about it.  I am HIV positive, give me the test and you‟ll find out the truth.  I 

live for the truth because I promised to him I would do anything. 

 

Detective Billings said on cross-examination that there “was no point that I felt he 

needed any assistance.  [The defendant] was talking to me in English just like we‟re 

talking.”  He added that the defendant “never said a Spanish word at all during the 

interview and I would not know, because he spoke English the whole time we talked.  He 

never spoke Spanish.”  He said that at the beginning of the interview and reading the 

Miranda rights to the defendant, he asked, “Did he understand,” and the defendant 

responded that “he understood English and understood what I was talking about.” 
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Detective Billings said that, after he had written out the defendant‟s statement, he “read it 

to him and held it in front of him and we went over it together and said (sic) is this 

correct, is this your statement to me and he said yes.”  

   

The defendant testified at the hearing that he twice asked Detective Billings for a 

lawyer and was told he would get a lawyer when he went to court.  He said that Detective 

Billings “asked [him] some questions, but he was pretty much like making me, like 

forcing me to agree.  And he was using my feelings, feelings that I have for that child.” 

The defendant continued that he was afraid that Detective Billings would arrest the 

victim‟s mother and “put the child away somewhere.”  The defendant said he felt he “was 

forced to say everything [he] was supposed to say.”  He said that Detective Billings spoke 

only English to him, but he could not understand all that was said.  

 

Following the testimony at the hearing, the trial court explained why the 

defendant‟s statement was admissible at trial: 

 

[T]here isn‟t a question in the court‟s mind that the defendant 

understands English.  He has a real difficulty here today. . . .  [I]n order to 

show that he did not voluntarily waive his rights, there has been testimony 

to show that he knew exactly what it was that was being asked of him. . . .  

I understand and I believe that the defendant understands when he‟s told 

that he doesn‟t have to speak and he can have an attorney and that‟s what 

has been testified to here today.  You don‟t have to speak, you may have an 

attorney, pretty simple.  A matter of do you understand Miranda and its 

ramifications, I think may give him a little difficulty but there‟s no question 

that the [S]tate has shown today that the constitutional rights of the 

defendant have not been violated, that the statement is freely and 

voluntarily given and it‟s given with an understanding to questions that are 

being asked, the importance of the answers that are being given.  And so 

the written statement, for these purposes and for the purposes of this 

motion, [is] admissible.  

 

The Fifth Amendment to the United States Constitution provides that “[n]o person 

. . . shall be compelled in any criminal case to be a witness against himself.”  U.S. Const. 

amend. V.  The corresponding provision of the Tennessee Constitution states “[t]hat in all 

criminal prosecutions, the accused . . . shall not be compelled to give evidence against 

himself.”  Tenn. Const. art. I, § 9.  Thus, to be admissible at trial, a confession made 

while under custodial interrogation must be shown to have been freely and voluntarily 

given, after the defendant‟s knowing waiver of his constitutional right to remain silent 

and to have an attorney present during questioning.  See Miranda v. Arizona, 384 U.S. 
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436, 444 (1966).  Courts look to the totality of the circumstances to determine whether a 

confession is voluntary.  State v. Smith, 933 S.W.2d 450, 455 (Tenn. 1996).  

 

When this court reviews a trial court‟s ruling on a motion to suppress evidence, 

“[q]uestions of credibility of the witnesses, the weight and value of the evidence, and 

resolution of conflicts in the evidence are matters entrusted to the trial judge as the trier 

of fact.” State v. Odom, 928 S.W.2d 18, 23 (Tenn. 1996). Moreover, the party prevailing 

at the suppression hearing is afforded the “strongest legitimate view of the evidence and 

all reasonable and legitimate inferences that may be drawn from that evidence.” State v. 

Keith, 978 S.W.2d 861, 864 (Tenn. 1998). The findings of a trial court in a suppression 

hearing are upheld unless the evidence preponderates against those findings. See id. The 

application of the law to the facts found by the trial court is a question of law and is 

reviewed de novo. State v. Walton, 41 S.W.3d 75, 81 (Tenn. 2001).  

 

Following the testimony of witnesses at the hearing on the motion to suppress, as 

we have set out, the court found that the defendant understood English and had 

voluntarily and knowingly waived his rights before giving his statement.  As trier of fact, 

the court accredited the testimony of the State‟s witnesses and discounted that of the 

defendant.  Because the evidence does not preponderate against these findings, we 

conclude that this assignment is without merit.     

 

IV.  Motion to Dismiss Superseding Indictment 

 

The defendant argues that the superseding indictment should have been dismissed 

because it changed the dates of the offense, denying him of notice of “which date(s) he 

should be prepared to defend against.”  The State responds that, other than assert the 

changed dates impaired his ability to defend himself, the defendant presented no evidence 

to prove this claim that he was prejudiced because of the superseding indictment.  

 

The original indictment alleged the defendant had committed the offense on “the 

22nd day of February, 2013.”  The superseding indictment, presented to the grand jury on 

April 17, 2014, alleged that the offense occurred “between the 1st day of November, 

2012 and the 7th day of March, 2013.”  The trial in this matter began approximately two 

months later, on June 30, 2014.  

 

An indictment is not required to state the exact date an offense is alleged to have 

occurred unless the date of the offense is a material ingredient to the offense.  See Tenn. 

Code. Ann. § 40-13-207; State v. Byrd, 820 S.W.2d 739, 740 (Tenn. 1991).  “[T]he State 

need allege only that the offense was committed prior to the finding of the indictment or 

presentment.”  Byrd, 820 S.W.2d at 740. 
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In this matter, the defendant has not shown that his trial preparation was hampered 

by the changed dates.  We note he filed a bill of particulars after the return of the 

superseding indictment, to which the State responded with the time of day and location of 

the act, identified a witness and described what had occurred.  

 

Because the defendant has not shown that his ability to defend himself was 

affected by the superceding indictment, we conclude that this issue is without merit. 

 

V.  Motion for Continuance 

 

On the day of trial, the defendant filed a motion for continuance, stating that 

defense counsel had “recently discovered new contact information for a potential defense 

witness,” that counsel believed the “potential witness [would] be extremely helpful to 

[the] defense,” and counsel had “made multiple attempts to contact the potential witness 

and left multiple voice messages at the new phone number.”  The defendant argues that 

the trial court erred in denying this motion.  

 

The granting of a continuance lies within the sound discretion of the trial court, 

and we will not reverse that decision absent a showing of an abuse of discretion.  State v. 

Schmeiderer, 319 S.W.3d 607, 617 (Tenn. 2010) (citing State v. Odom, 137 S.W.3d 572, 

589 (Tenn. 2004)).  “An abuse of discretion is demonstrated by showing that the failure 

to grant a continuance denied defendant a fair trial or that it could be reasonably 

concluded that a different result would have followed had the continuance been granted.” 

Id. (quoting State v. Hines, 919 S.W.2d 573, 579 (Tenn. 1995)).  

 

Because we have only the defendant‟s version of what the testimony of these two 

witnesses would have been, we cannot assess the extent to which they might have 

benefitted him, especially given the strong proof in this matter.  Further, it is apparent 

from the record that defense counsel already had expended considerable effort in 

attempting to secure these witnesses for the trial, and there is no basis for our concluding 

that a resetting of the trial would have been of benefit in this quest.  We cannot conclude 

that the trial court abused its discretion in denying the continuance. 

 

VI.  Motion in Limine 

  

As we have set out, prior to the trial, the defendant filed a motion in limine, asking 

that the court prohibit the state from presenting any evidence regarding his “watching 

porography with or without  the alleged victim present,” or “having sexual intercourse in 

the presence of the alleged victim,” such evidence being irrelevant to the issues.  
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We review the trial court‟s decision to admit or exclude this evidence under an 

abuse of discretion standard.  See State v. McLeod, 937 S.W.2d 867, 871 (Tenn. 1996).  

Tennessee Rule of Evidence 401, which governs the initial issue of relevancy, requires 

the trial court to first determine whether the proffered evidence is relevant.  Evidence is 

relevant if it has “any tendency to make the existence of any fact that is of consequence 

to the determination of the action more probable or less probable than it would be without 

the evidence.”  Tenn. R. Evid. 401.  Tennessee Rule of Evidence 403 provides that, even 

if relevant, evidence may be excluded if its probative value is substantially outweighed 

by the danger of unfair prejudice.  

 

At the hearing on this motion in limine, the defendant argued that the jury should 

not hear that portion of his statement as to the defendant‟s watching pornography with or 

without the victim present or having intercourse in the presence of the victim.  We note 

that the defendant‟s statement to Detective Billings refers to the defendant‟s having 

sexual relations with a woman, but he did not remember whether the victim had seen 

them or not.  At the conclusion of the hearing, the trial court noted that the defendant‟s 

statement previously had been found to be admissible, and the court concluded that the 

probative value of the references to the defendant‟s watching pornography or having 

sexual relations with a woman was not outweighed by any prejudicial effect.  Later, when 

Detective Billings testified before the jury, he read the defendant‟s statement as he had 

recorded it, including the two references to which the defendant had objected.  The victim 

was not asked about either of these matters on either direct or cross-examination.  During 

the arguments on this motion at the hearing on the motion for new trial, the court 

amplified its ruling at trial, explaining that “[t]he cases such as these obviously involve 

grooming of the victim by the defendant and that testimony lent itself to show that.”  This 

portion of the defendant‟s statement was not mentioned by the State during its closing 

arguments.  

 

We cannot conclude that the trial court erred in ruling that the probative value of 

the statements outweighed any prejudicial effect.  Additionally, given the fact that this 

case was defended upon the claim that penetration had not occurred, only touching, any 

error by the trial court with this evidentiary ruling would have been harmless.    

 

VII.  Motion for Judgment of Acquittal 

 

As to this issue, the defendant makes the same claim that he did regarding the 

sufficiency of the evidence, namely, that the State presented insufficient evidence of 

penetration.  As we have explained, we disagree with that argument and conclude that 

this claim is without merit.  
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VIII.  Sentencing 

 

On appeal, the defendant argues that his sentence should have been twenty-five 

years, the minimum for the convicted offense, rather than thirty-two years, as ordered by 

the trial court.  The State responds that the sentence should be affirmed.  

 

Under the 2005 amendments to the sentencing act, a trial court is to consider the 

following when determining a defendant‟s sentence and the appropriate combination of 

sentencing alternatives: 

 

(1) The evidence, if any, received at the trial and the sentencing 

hearing; 

 

(2) The presentence report; 

 

(3) The principles of sentencing and arguments as to sentencing 

alternatives; 

 

(4) The nature and characteristics of the criminal conduct involved; 

 

(5) Evidence and information offered by the parties on the mitigating 

and enhancement factors set out in §§ 40-35-113 and 40-35-114; 

 

(6) Any statistical information provided by the administrative office 

of the courts as to sentencing practices for similar offenses in Tennessee; 

and 

 

(7) Any statement the defendant wishes to make in the defendant‟s 

own behalf about sentencing. 

 

Tenn. Code Ann. § 40-35-210(b) (2014). 

 

The trial court is granted broad discretion to impose a sentence anywhere within 

the applicable range, regardless of the presence or absence of enhancement or mitigating 

factors, and “sentences should be upheld so long as the statutory purposes and principles, 

along with any enhancement and mitigating factors, have been properly addressed.”  

State v. Bise, 380 S.W.3d 682, 706 (Tenn. 2012).  We review a trial court‟s sentencing 

determinations under an abuse of discretion standard, “granting a presumption of 

reasonableness to within-range sentencing decisions that reflect a proper application of 

the purposes and principles of our Sentencing Act.”  Id. at 707.  
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In sentencing the defendant, the court explained that it was relying on the 

presentence report, the principles of sentencing, the nature and characteristics of the 

criminal conduct, information offered by the parties as to mitigation and enhancement 

factors, and the statement of the defendant during the sentencing hearing.  It is clear that 

the trial court properly considered statutes, case law, and the information specific to the 

defendant in concluding that the defendant‟s sentence should exceed the minimum.  The 

court placed great emphasis on the defendant‟s abusing a position of private trust that he 

had developed with the victim, as well as the victim‟s family.  The court placed less 

emphasis on the facts that the defendant had “great difficulty” in school, was being 

regularly tested for sexual diseases, and had two prior convictions for DUI.  Finding three 

enhancement factors and no mitigating factors, the court exceeded the minimum sentence 

for the conviction.  We cannot conclude that the court erred in this determination.  

        

IX.  Victim Impact Statement 

 

The defendant argues that the trial court erred in allowing the State to “read into 

the record a victim impact statement written by the alleged victim‟s mother” which 

stated: 

[The victim] was exposed to HIV during the many times he was 

raped.  Every three months he has to be taken for a blood test.  [He] takes 

medication on a daily basis to keep from having breakout [sic].  When 

medication [sic], when he is stressed out, he has breakouts regardless.  

 

After this statement had been read aloud by the State, the defendant objected, 

arguing that there was no evidence in the record “about what the [victim] has or has not 

contracted.  When questioned by the court as to whether there would be any testimony 

regarding these assertions, the State provided a negative response.  

 

On appeal, the defendant argues that it was “inappropriate for the trial court to 

consider this inflammatory statement.”  However, the defendant makes no references to 

the record indicating the court did anything other than to allow this statement to be read 

aloud by the State.  Additionally, we note that, during sentencing, the trial court 

specifically observed that there was no testimony regarding this alleged fact and, as a 

result, it was “not before the court in its record today.”  Accordingly, we conclude that 

the court did not rely upon this claim, and the assignment is without merit. 
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CONCLUSION 

 

Based upon the foregoing authorities and reasoning, we affirm the judgment of the 

trial court.  

 

 

_________________________________  

ALAN E. GLENN, JUDGE 
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[email from Jim Hivner, 2/23/2016 2:11 p.m.] 

 

From:  Jim Hivner 

To: Lee Ramsey 
Date:  Feb. 23, 2016 

Subject:  Tenn. R. App. P. & Electronic filing  
 

 

Lee, 
  

I know that we have discussed a couple of minor non-substantive changes to the appellate rules that I 
have considered proposing but I am not going to bring those to the commission at this time.  One or 

more of those will be affected by the proposal I am now putting forward that you and I have also 
discussed.  I would like to propose a change that will primarily affect TRAP Rules 3, 4 and 5.  The 

proposal is that the filing of the notice of appeal shall be with the appellate court clerk rather than the 

trial court clerk. 
  

The primary reasons for proposing this change and any additional changes related thereto are as follows: 
  

1.  The Supreme Court has started the process for the development and implementation of electronic 

filing in the appellate courts.  The Supreme Court has adopted amendments to its Rule 46 which 
establishes voluntary electronic filing upon the implementation of an electronic filing system in the Clerk's 

office.  Efforts are underway to contract with a vendor to develop the electronic filing system for use by 
the Appellate Court Clerk.  Since the system will be used for filing with the Appellate Court Clerk, it 

would be inefficient for the party to have to file a paper copy Notice of Appeal with the trial court clerk 

and then wait to be able to utilize the electronic filing system after the trial court clerk submits the paper 
document to the Appellate Court Clerk.  To obtain the greatest benefit from this e-filing system, parties 

should be able to initiate their appeals through use of the system.  This appears to require a rule 
change. 

  
2.  The Supreme Court has authorized the Appellate Court Clerk to propose a new fee structure that 

contemplates the payment of a flat fee for the filing of notices of appeal and other initiating documents.  

The intent would be that the fee charged would cover all of the costs of an appeal (except in specific or 
extraordinary circumstances).  Currently, costs of an appeal are generated with each individual filing and 

many are based on the number of copies filed.  The current fee structure must be changed to 
incorporate the implementation of electronic filing and a flat fee structure appears to be reasonable and 

most efficient.  A proposal is currently before the legislature that would allow the Supreme Court to 

establish such a fee structure for the services of the Appellate Court Clerk.  As part of the 
implementation of this new fee structure, litigants will be required to pay the flat fee (i.e. costs) at the 

initiation of a proceeding (appeal, etc.) in the appellate courts.  These costs can be reassessed at the 
end of the proceedings and collected by the parties.  If the notice of appeal is filed with the trial court 

clerk, this may create confusion and/or complications in ensuring payment is accomplished at the 
initiation of a case.  There is no desire on my part to request the trial court clerks to serve as the 

appellate court clerk's cashier.  Having the notice of appeal filed with the appellate court clerk should 

alleviate much of this confusion/complication. 
  

There are other reasons that, from my perspective, make this a serious proposal that warrants strong 
consideration from the Rules Commission.  In light of the fact that implementation of electronic filing will 

likely take place by the end of 2016 or the beginning of 2017, it is my sincere hope that the Rules 

Commission will appoint a committee to review the necessary changes to the rules for implementation of 
this proposal and consider any issues that may need to be addressed as a result of this proposal. 

 
Jim   
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RULE 108. INJUNCTIVE RELIEF. 
 
[Amend Rule 108 and the original Advisory Commission Comment to read as follows (new text 
underlined; deleted text stricken):] 
 
(a) How Obtained. 

(1) A request for injunctive relief shall be in the form of a motion or a petition, or on the 
court's own initiative, and may be obtained by: 

(A) An ex parte restraining order; 
(B) An injunction issued during the pendency of a matter; or  
(C) An injunction issued as part of a dispositional order;. 
(D) A no contact order pursuant to T.C.A. § 37-1-152. 

(2) Every request for injunctive relief shall state whether a previous application for the relief 
has been refused by any court. 

 
(b) In General. 

(1) Every ex parte restraining order or injunction shall be specific in terms and shall describe 
in reasonable detail the act restrained or enjoined. 
(2) Every ex parte restraining order or injunction shall be indorsed with the date and hour 
of issuance, shall be signed by the judge or magistrate granting it, and shall be filed in the 
clerk's office. 
(3) Every ex parte restraining order or injunction shall be binding upon the parties to the 
action, their officers, agents and attorneys; and upon other persons in active concert or 
participation with them who receive actual notice of the ex parte restraining order or 
injunction by personal service or otherwise. 

 
(c) Ex Parte Restraining Order. 

(1) An ex parte restraining order shall only restrict the doing of an act. 
(2) An ex parte restraining order may be issued by the judge of the court in which the matter 
is pending or is to be filed, or by any magistrate serving such court. 
(3) An ex parte restraining order may be issued when the court finds: (1) that a child 
may abscond or be removed from the court's jurisdiction; or (2) that there is a danger of 
immediate harm to a child such that a delay for a hearing would be likely to result in severe 
or irreparable harm. 
(4) The standard of proof applicable in issuance of an ex parte restraining order shall be 
probable cause. The court may consider a motion, petition, sworn affidavit, sworn testimony 
or reliable hearsay. 
(5) A copy of the ex parte restraining order shall be promptly served on each party by a 
person authorized to serve a summons. If an ex parte restraining order is issued at the 
commencement of an action, a copy shall be served with the summons. 
(6) An ex parte restraining order becomes effective and binding on the party to be restrained 
at the time of service or when the party to be restrained is informed of the order, 
whichever is earlier. 
(7) An ex parte restraining order shall expire by its terms and shall not exceed 15 days 
unless within such time period: (1) the court extends the order after affording the party to  be 
restrained an opportunity to be heard, or (2) the party to be restrained consents to  the 
extension. Any such extension of an ex parte restraining order shall be in the form of an 
injunction. 
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(d) Injunction. 
(1) An injunction may restrict or mandatorily direct the doing of an act, either temporarily 
or permanently. 
(2) Prior to the issuance of an injunction, the court shall afford the party to be enjoined 
notice, grounds therefore, and an opportunity to be heard. 
(3) An injunction may be issued, modified or dissolved by the judge or magistrate of the 
court in which the matter is pending. The court shall only modify or dissolve an injunction 
when the court finds such to be consistent with the child's best interests. 
(4) Du ring the pendency of a matter, the court may issue an injunction when the court 
finds that the conduct of the person to be enjoined is or may be detrimental or harmful to the 
child. 
(5) As part of a dispositional order, the court may issue an injunction when the court finds 
that the conduct of the person to be enjoined is or may be detrimental or harmful to the 
child and would tend to defeat the execution of a dispositional order. 
(6) The standard of proof applicable in issuance of injunctive relief shall be preponderance 
of the evidence. Evidence shall be admitted in accordance with the Rules of Evidence. 
In the court's discretion, any evidence so admitted may be admissible in the underlying 
matter and need not be repeated if all parties participated in the hearing for injunctive relief. 
(7) The court may issue an injunction upon such terms and conditions, and the injunction 
shall remain in force for such time, as the court determines to be consistent with the 
child's best interests. 

 
(e) Injunctive Relief Against Non-Party. The court may issue an ex parte restraining 
order, injunction, or no contact order against a person who is not a party to the dependent 
and neglected, delinquent, or unruly proceeding if that person's conduct is or may be 
detrimental or harmful to the child. In such cases, the person to be restrained or enjoined 
shall be a party only to the petition or motion for injunctive relief. Neither the request for 
injunctive relief nor the order granting injunctive relief shall confer party status in the 
underlying case on the person to be enjoined. 

 
Advisory Commission Comments. 

 
Inju nctive relief may be issued pursuant to T.C.A. § 37-1-152. 

 
The Commission has chosen to use the term "restraining order" to refer only to an ex parte 
order granted by the court, while the term "injunction" applies to all orders granted after a 
hearing. The Commission chose the term "injunction" to clarify that the court may restrain an act 
or mandatorily direct the doing of an act. 

 
A dependent and neglect matter is an inquiry as to the status of a child rather than a proceeding 
to determine guilt or to apportion blame or liability among various persons. As the court 
stated in State Dep't of Children's Servs. v. Huffines-Dalton, No. M2008-01267-COA-R3-JV, 
2009 Tenn. App. LEXIS 364, at *18, 2009 WL 1684679 (Tenn. Ct. App. June 15, 2009): 

 
Under Tenn. Code Ann. § 37-1-129, the court must first hold a hearing and 
make findings whether a child is dependent and neglected within the  meaning 
of the statute. "The function of the adjudicatory hearing is to determine whether 
the allegations of dependency, neglect, or abuse are true." Accordingly, the 
adjudication is not against either parent or the custodian but addresses the 
question of whether the child is dependent and neglected for any of the 
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reasons enumerated by the statute. During this adjudicatory phase, the parties 
are "entitled to the opportunity to introduce evidence and otherwise be heard in 
the party's own behalf and to cross examine adverse witnesses," Tenn.  Code 
Ann. § 37-1-127(a), and the Rules of Evidence apply. 

 
(Citations omitted.) 

 
Because a dependent and neglect proceeding may involve persons other than parents or 
guardians, such as "caretakers" as referenced in the definition of "abuse" in T.C.A. § 37-1-
102(b)(1), or "persons with whom the child lives" u nder T.C.A. § 37-1-102(b)(12)(B), the 
Commission intended to clarify that injunctive relief may be sought against such persons. 
Such persons may not enjoy a legal relationship with the child but such person's conduct 
may have caused or contributed to the child being found to be dependent and neglected. As 
the Court stated in In re: Melanie T., 352 S.W.3d 687, 697 (Tenn. Ct. App. 2011): 

 
[I]t is clear that a biological or legal parent/child relationship is not essential to 
uphold a finding that a minor is "dependent and neglected." The statute 
expressly states that a "child" is "dependent and neglected" if that child lives 
with a "parent, guardian or person" who "by reason of cruelty, ... immorality or 
depravity is unfit to pro perly care for such child." By using the words "parent, 
guardian or person with whom the child lives," the General Assembly made it 
perfectly clear that a dependent and neglect claim ... does not require that the 
"unfit" person be a biological or legal parent of the child at issue. Therefore, a 
person who lives with a child need not be a biological or legal parent of the child 
in order for a "dependent and neglected" action to be maintained against that 
person. 

 
(Emphasis in original; citations omitted.) 

 
Thus, the seeking of injunctive relief against such non-parent persons is allowed and does 
not, in and of itself, confer party status on such persons in the underlying dependent and 
neglect matter. Further, the proceeding regarding the issuance of injunctive relief may be 
separate from the u nderlying matter. 

 
The issue of who, exactly, is a "party" to a dependent or neglect proceeding is not as 
straightforward as it first appears. Those with a legal relationship to the child, such as 
parents, are, of course, proper parties and are named respondents in such matters. The 
analysis grows more complex when the matter involves a step-parent or a boyfriend or 
girlfriend to a parent, those who have no legal interest in the child. Such persons may have 
caused or contributed to the child's dependent and neglect status, and whose conduct is in 
issue in the proceeding, but may not be appropriate persons to take steps to regain entrance to 
the child's life. The better practice is to view those more remote, legally, from the child as 
respondents in an injunction proceeding, but not as respondents in the underlying dependent 
and neglect matter. 

 
The Commission notes City of Chattanooga v. Swift, 442 S.W.2d 257, 258 (Tenn. 1969) ("By 
the term 'party', in general, is meant one having a right to control proceedings, to make a 
defense, to adduce and cross-examine witnesses, and to appeal from the judgment") (citing 
Boyles v. Smith, 37 Tenn. 105, 107 (Tenn. 1857)). 
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If the request for an ex parte restraining order is brought against a parent of a child and the 
relief requested would interfere with the parent's constitutional right to have care and control 
of the child, the court should proceed with a preliminary hearing within 72 hours, pursuant 
to Rule 302, rather than the 15 day timeframe prescribed in subdivision (c)(7) above. 

 
The Commission recognizes that, pursuant to T.C.A. § 37-1-152(b), the Department of Children's 
Services or child protection team may apply to the court for the issuance of a no contact order with 
regard to suspected perpetrators of child sexual abuse. This order may require the removal from the 
child's home of the suspected perpetrator. The standard of proof in this proceeding is the lesser 
standard of probable cause while the standard of proof generally in injunctive proceedings (other 
than requests for an ex parte restraining order) is preponderance of the evidence. 
 
See Rule 110 for the computation of time. 
 
2017 Advisory Commission Comments. 
 
The rule is amended by deleting subdivision 108(a)(1)(D), which referred to no contact orders pursuant 
to T.C.A. § 37-1-152. Also, the last paragraph of the original Advisory Commission comment is 
deleted. These changes were necessary due to an amendment to T.C.A. § 37-1-152. 
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RULE 109.  ORDERS FOR THE ATTACHMENT OF CHILDREN. 
 
[Amend Rule 109 and the original Advisory Commission Comment to read as follows (new text 
underlined; deleted text stricken)]: 
 
(a) Requirements for Issuance of Orders for Attachment. Orders for the attachment of children 
shall be based upon a judicial determination that there is probable cause to believe that the child is 
in need of the immediate protection of the court because: 

(1) The conduct, condition or surroundings of the child are endangering the child's health 
or welfare or that of others; or 
(2) The child may abscond or be removed from the jurisdiction of the court; or 
(3) Service of a summons or subpoena would be ineffectual or the parties are evading service. 

 
The statement of a person requesting the order of attachment must be by affidavit or 
sworn testimony reduced to writing and must provide sufficient factual information to 
support an independent determination that probable cause exists for the issuance of the 
order. If hearsay evidence is relied upon, the affidavit or testimony must include the basis for 
the credibility of both the declarant and the declarant's statements. 

 
(b) Failure to Appear. When a child fails to appear at a hearing or other court-scheduled 
proceeding to which the child has been properly served or directed by appropriate court 
personnel to appear, the court may, on its own initiative or on the basis of a sworn writing, issue 
an attachment. 
 
(c) Terms of Order. The order for attachment shall order that the child be brought immediately 
before the court or that the child be taken into custody in accordance with Rule 203 or 302. 
 
Advisory Commission Comments. 
 
Ordinarily, proceedings in juvenile court will be initiated and conducted pursuant to the issuance 
of a petition and summons rather than the issuance of attachment. Attachments should be used 
only when necessary to further the goals and purposes of the juvenile court. The Commission 
notes that the offense of failure to appear is a defined offense and may provide independent 
grounds for the issuance of an order to take a child into custody if charged. 
 
The issuance of an order of attachment does not determine what should occur once that child 
is taken into custody. There may be instances in which an order to take a child into custody 
is warranted but, once accomplished, that child may not meet the requirements to be held in a 
secure facility pending hearing. In addition, the purpose of an order to take a child into custody 
may vary from case to case. The order should give specific instructions as to how the 
attachment order should be carried out. 
 
Subdivision (b) allows the court to issue an attachment in the event the child fails to appear at 
a court-scheduled hearing, meeting or conference after the child has been duly summoned to 
appear and fails to do so. The attachment may direct the appropriate authorities to take the 
child to a detention facility or to court or to another place. Prior to issuing an attachment for 
failure to appear, whether or not the child is charged with the delinquent act of failure to 
appear, the child must have received appropriate notice specifying the date, time and location of 
the proceeding in issue.  Accordingly, the Commission encourages each court to implement 
notice procedures which satisfy due process and afford court participants ample notice of 
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proceedings. For instance, a summons generally is required to initiate most court proceedings, 
unless the child is served with an arrest warrant or has been issued a citation, while notice of 
subsequent court dates may be accomplished by less formal means so long as the method chosen 
is effective. 
 
This rule clarifies the evidentiary requirements for the issuance of orders for the attachment 
of children based on the provisions of T.C.A. §§ 37-1-113(2), 114(a)(2), 1 1 7 ( b ) , a n d  122, and 
128(b)(2). 
 
This rule will apply to the process of obtaining an "arrest order" for a child pursuant to T.C.A. §§ 
37-1-113(2). 
 
As only attachments of children are addressed in this rule, reference to T.C.A. § 37-1-122, 
regarding attachments of parents, guardians, and other persons having custody of children 
under juvenile court jurisdiction, was omitted from the rule. That code section should be 
consulted for guidance in regard to such action. 
 
2017 Advisory Commission Comments. 
 
The rule is amended by adding this 2017 Advisory Commission Comments as further explanation. 
Additionally, the fourth paragraph of the original Advisory Commission Comment is amended by 
changing two references to T.C.A. § 37-1-128(b) to T.C.A. § 37-1-117(b), in light of the amendments 
to the statutes. 
 
An attachment is distinguished from an order for the removal of custody or order of detention, in that it 
addresses only the physical taking of the person of the child, under terms specified by the court, for the 
purposes specified in this rule. An attachment may accompany an order of removal of custody, order of 
detention, or other order, if necessary to accomplish the taking of child’s person, but will not be 
necessitated in every case, as where the child is already in the physical custody of the intended entity. 
 
If the probable cause determination in subdivision (a) is based on a written affidavit reciting the facts, it 
may be sworn to in person or by audio-visual means. Black's Law Dictionary defines affidavit as "(a) 
voluntary declaration of facts written down and sworn to by the declarant before an officer authorized to 
administer oaths." Black's Law Dictionary 66 (9th ed. 2009). 
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RULE 201. PRELIMINARY INQUIRY AND INFORMAL ADJUSTMENT 
 
[Amend Rule 201 and the original Advisory Commission Comment to read as follows (new text 
underlined; deleted text stricken):] 
 
(a) Purposes. The juvenile court preliminary inquiry is intended to: 

(1) Provide for resolution of complaints by excluding from the juvenile court at its inception: 
(A) Those matters over which the juvenile court has no jurisdiction; 
(B) Those matters in which there appears to be insufficient evidence to support a 
petition; or 
(C) Those matters in which sufficient evidence may exist to bring a child within the 
jurisdiction of the juvenile court but which are not serious enough to require official 
action under the juvenile court law or which may be suitably referred to a non-judicial 
agency available in the community; 

(2) Provide for the commencement of proceedings in the juvenile court by the filing of a 
petition only when necessary for the welfare of the child or the safety and protection of 
the public. 

 
(b) Receipt of Complaint. Any person or agency having knowledge of the facts may file a 
complaint with the juvenile court or an officer designated by the court alleging facts to indicate 
a child is delinquent or u nruly. The court representative accepting the complaint shall note 
thereon the date and time of receipt of the complaint. 
 
(c) Duties of Designated Court Officer. Upon receipt of the complaint, the designated court 
officer shall: 

(1) Interview or otherwise seek information from the complainant, victim and any witness 
to the alleged offense. 
(2) Conduct an interview with the child who is the subject of the complaint and the 
child's parents, guardian or legal custodian. At the beginning of the interview, the officer shall 
explain the nature of the complaint and inform the child of the right to counsel, where 
applicable, that if the child cannot afford an attorney one will be appointed if applicable, and 
that the child has a right to remain silent and any statements made by the child will not 
be admissible in any proceeding prior to the dispositional hearing. 

(A) If the child invokes the right to an attorney, the designated court officer shall 
immediately suspend the interview, allow for the appointment or retention of counsel, 
and reschedule the matter. 
(B) If the child chooses to proceed with the interview without counsel, the designated 
court officer shall obtain a written waiver from the child and proceed with the interview. 

(3) If the designated court officer determines that the juvenile court does not have jurisdiction 
over the matter or there appears to be insufficient evidence to support the complaint, then 
the complaint shall be closed and no further action taken by the court. 

 
(d) Informal Adjustment. (1) If the designated court officer determines that the matter is 
not serious enough to require official action before the juvenile court judge, then the designated 
court officer may remedy the situation by giving counsel and advice to the parties through an 
informal adjustment. In determining whether informal adjustment should be undertaken, the 
designated court officer may consider: 

(A) Whether the child has had a problem in the home, school or community which 
indicates that counsel and advice would be desirable; 
(B) Whether the child and the parents, guardian or legal custodian seem able to resolve 
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the matter with the assistance of the designated court officer or other court staff, and 
without formal juvenile court action; 
(C) Whether further observation or evaluation by the designated court officer is 
needed before a decision can be reached; 
(D) The attitude of the child, parents, guardian, or legal custodian; 
(E) The concerns of the victim, child, the parents, guardian, or legal custodian, and/or any 
other affected persons or agencies; 
(F) The age, maturity and mental condition of the child; 
(G) The prior history or record, if any, of the child; 
(H) The recommendation, if any, of the referring party or agency; 
(I) The results of any mental health, drug and alcohol or other assessments or screenings of 
the child; and 
(J) Any other circumstances which indicate that informal adjustment would be consistent 
with the best interest of the child and the public. 

(2) The informal adjustment shall not occur without the consent of the child and the child's 
parents, guardian or other legal custodian. Prior to giving consent, the child must be 
notified that participation is optional and may be terminated by the child at any time. 
(3) The informal adjustment process shall not continue beyond a period of 3 months from 
its commencement unless such extension is approved by the court for an additional period 
not to exceed a total of 6 months. The process shall only include counsel and advice, or 
referral to an agency available in the community for successful completion of a suitable 
treatment program, class or some form of alternative dispute resolution.   
(4) Upon successful completion of a period of informal adjustment, the complaint shall be 
closed and no further action taken by the court. If a petition has been filed, then the 
petition shall be dismissed with prejudice. 
(5) The designated court officer may terminate the informal adjustment and proceed with 
formal court action if at any time the child or the child's parents, guardian or legal custodian: 

(A) Declines to participate further in the informal adjustment process; 
(B) Denies the jurisdiction of the juvenile court over the instant matter; 
(C) Expresses a desire that the facts be determined by the court; 
(D) Fails to comply with the terms of the informal adjustment program. 

(6) Upon termination of the informal adjustment process, the designated court officer 
shall notify the child and the child's parent, guardian or legal custodian thereof, and the 
victim. The termination shall be reported to the court. Such notification shall include the 
basis for the termination. 

(e) Informal Adjustment Determined Inappropriate. If the designated court officer determines 
informal adjustment to be inappropriate, then formal court proceedings shall commence with 
the filing of a petition or citation. 
(f) Statements of Child. Any statements made by the child during the preliminary inquiry or 
informal adjustment are not admissible in any proceeding prior to the dispositional hearing. 
 
 

Advisory Commission Comments. 
 

The 2016 amendment combines two previous rules regarding intake in and informal adjustment 
in delinquent and u nruly cases. The intent of this rule is to allow local courts flexibility in 
how they handle informal adjustment, but also to spell out those basic procedures which must 
take place in every case in which informal adjustment is undertaken to ensure that informal 
adjustment is voluntary, as required in T.C.A § 37-1-110. 
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The requirement in subdivision (b) that the court representative accepting a complaint shall 
note thereon the date and time of receipt of the complaint has been added to ensure that 
complaints are reduced to writing and documentation exists as to when the complaint was 
received. The term "complaint" includes, but is not limited to, a petition or citation. The 
complaint may be filed with the clerk of the court or another person designated by the court. The 
term "complaint" as used in these rules is not equivalent to a complaint referenced in the Rules of 
Civil Procedure. 

 
As part of the preliminary inquiry, subdivision (c) requires the designated court officer to notify 
the child of the child's right to an attorney at the beginning of the interview with the child. T.C.A. 
§ 37-1-126 provides that a child is entitled to be represented by an attorney in any delinquent 
proceeding. A child is entitled to an attorney when charged with an unruly offense when the 
child is in jeopardy of being removed from the home pursuant to T.C.A. § 37-1-132(b). Not all 
children charged with an unruly offense are entitled to an attorney. The right attaches when the 
child is in jeopardy of being placed outside the child's home with a person, agency or facility. 
Prior to placing custody of an unruly child with the Department of Children's Services, the 
court is obligated to refer the child to the Department's juvenile-family crisis intervention 
program pursuant to T.C.A. § 37-168 37-1-168. A child's assertion of the right to counsel should 
not preclude an informal adjustment when appropriate. 

 
It should be noted that, although attitude may be a factor under subdivision (d)(l)(iv) to 
consider in determining whether to undertake informal adjustment, it should not be the sole 
basis for denying informal adjustment. Each locality is encouraged to adopt and implement 
standardized risk and needs assessment tools in order to assist in this process. 

 
Because informal adjustment allows only for counseling and advice, subdivision (d)(3) does not allow for 
sanctions such as restitution. However, iIn many instances, the child or the child's family may desire 
to pay the alleged victim for any harm done. If the child and the victim agree to restitution, this 
can be done independently of the informal adjustment. and not as a prerequisite or condition of the 
informal adjustment. If the intent is to make restitution a condition, the appropriate resolution is 
pretrial diversion and not informal adjustment.   
 

Subdivision (e) provides that when an informal adjustment is determined to be inappropriate 
then formal court proceedings shall commence with the filing of a petition or citation. If a 
petition has not been filed at this point in time, then such petition should be filed with the clerk 
of the court. If a citation has been filed that meets the requirements of T.C.A. § 40-7-118, then a 
petition need not be filed in order to commence formal proceedings. If an informal 
adjustment is determined to be inappropriate, the designated court officer should assess 
whether a pretrial diversion is appropriate. 

 
Courts should develop written local procedures and criteria for initiating informal 
adjustments. Such criteria might include a listing of the types of cases, or charges, which might 
be handled by informal adjustment. Local rules should include a process by which the district 
attorney general, petitioner, or victim of the offense may object to an informal adjustment. 

 
2017 Advisory Commission Comments. 
 
The rule is amended by deleting the last sentence of subdivision 201(d)(3). That sentence (which 
provided, “The process shall only include counsel and advice, or referral to an agency available in 
the community for successful completion of a suitable treatment program, class or some form of 
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alternative dispute resolution”) was intended to have been deleted in the comprehensive revision of 
the Rules of Juvenile Procedure effective July 1, 2016, but was inadvertently included in the 
revision. 
 
Additionally, the fifth paragraph of the original Advisory Commission Comment is amended by 
deleting references to subdivision 201(d)(3), which also should have been removed in the 
comprehensive revision of the Rules of Juvenile Procedure 
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RULE 202. PRETRIAL DIVERSION 
 
 
[Amend Rule 202 and the original Advisory Commission Comment to read as follows (new text 
underlined; deleted text stricken):] 
 
(a) Pretrial Diversion Agreement. If the designated court officer determines that the matter is 
appropriate for pretrial diversion, the pretrial diversion agreement shall be in writing and 
signed by the child, the child's parent, guardian or other legal custodian and the designated 
court office. The agreement must be approved by the court before it is of any force and effect. 
 
(b) Consent. The pretrial diversion shall not occur without consent of the child and the child's 
parent, guardian or other legal custodian. 
 
(c) Time Limits. The pretrial diversion process may continue for a period up to 6 months, unless 
the child is discharged sooner by the court. Upon application of any party made prior to the 
expiration of the initial time period, and after notice and a hearing, the diversion may be 
extended for a period not to exceed an additional 6 months. 
 
 (d) Requirements Modification. In addition to any counsel and advice authorized for an informal 
adjustment, sanctions, including, but not limited to community service work and monetary restitution 
may be made a part of the agreement. The parties, by mutual consent and with court approval, may 
modify the requirements of the agreement at any time before its termination. 
 
(e) Violation of Pretrial Diversion. If failure to comply with the agreement is alleged, the child 
shall be given written notice of the alleged violation and an opportunity to be heard on that 
issue prior to the reinstatement of proceedings pursuant to the original charge. Notice of the 
failure to comply must be filed prior to the expiration of the pretrial diversion. The filing of the 
notice extends the period of pretrial diversion pending a prompt hearing on the merits of the 
alleged violation. 
 
(f) Statements of Child. Any statements made by the child during the preliminary inquiry or 
pretrial diversion are not admissible in any proceeding prior to the dispositional hearing. 
 

Advisory Commission Comments. 
 

The procedures set forth in this rule essentially allow for a process similar to informal 
adjustment, with no official finding as to guilt; however, because conditions of a pretrial 
diversion may be more demanding than those allowed in an informal adjustment there must be 
court approval of any agreement. Prior to determining whether a case is appropriate for 
pretrial diversion, the designated court officer should follow the procedures in Rule 201(a)-(c), 
regarding the preliminary inquiry.Though sanctions, such as community service work or 
monetary restitution, are not allowed to be imposed on an informal adjustment, these sanctions are 
appropriate requirements for a pretrial diversion.  
 
Courts should develop written local procedures and criteria for initiating pretrial diversion. 
Such criteria might include a listing of the types of cases, or charges, which might be handled by 
pretrial diversion. Pretrial diversion might be initiated by the parties or by the court itself, 
through motion or through whatever other procedure the court determines is appropriate. 
Local rules and procedures should ensure the district attorney general is notified of cases in 
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which pretrial diversion is being considered, in light of the legitimate public interest in the 
disposition of more serious cases. 

 
Pursuant to T.C.A. § 37-1-110, if the child completes the pretrial diversion agreement, the case 
is dismissed. If the court, or the designated court officer, determines that the case is serious 
enough that such dismissal should not occur, the case should proceed to court as in any other 
case warranting official court action, and, if the child readily admits guilt and wishes to 
negotiate a settlement based upon a plea of guilty, such negotiated settlement should be handled 
in accordance with Rule 209. 

 
2017 Advisory Commission Comments. 
 
The rule is amended by deleting the first sentence of subdivision 202(d) and changing the title to 
“Modification.” That sentence (which provided, “In addition to any counsel and advice authorized 
for an informal adjustment, sanctions, including, but not limited to community service work and 
monetary restitution may be made a part of the agreement”) was intended to have been deleted in 
the comprehensive revision of the Rules of Juvenile Procedure effective July 1, 2016, but was 
inadvertently included in the revision. 
 
Additionally, the last sentence of the first paragraph of the original Advisory Commission 
Comment is deleted, because it also should have been removed in the comprehensive revision of 
the Rules of Juvenile Procedure. 
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RULE 208. TRANSFER TO CRIMINAL COURT 
 
 
[Amend Rule 208 and the original Advisory Commission Comment to read as follows (new text 
underlined; deleted text stricken):] 
 
(a) Notice of Intent to Seek Transfer of Jurisdiction of Child to Criminal Court. The state must 
file written notice, in good faith and not for the purpose of delay, of the intent to seek transfer 
in accordance with Tenn. Code Ann. § 37-1-134. The decision on whether or not the state will 
seek transfer must be made within 90 days of the child being charged with an offense and no 
less than 14 days prior to the transfer hearing or the adjudicatory hearing, whichever occurs first. 
This time period may be extended by the court for good cause. The written notice of intent to 
seek transfer must be filed at least 14 days prior to the transfer hearing. Once that notice is filed, 
the court shall not hear the case on its merits, but shall proceed to conduct a hearing only in 
accordance with Tenn. Code Ann. § 37-1-134. 
 
(b) Transfer Hearing. 

(1) At the transfer hearing: 
(A) A prosecutor shall represent the state; 
(B) The child shall be represented by an attorney; 
(C) The child may testify as a witness in his or her own behalf, and may call and 
examine other witnesses and produce other evidence on his or her own behalf, however 
no plea shall be accepted by the court; and 
(D) Each witness shall testify under oath or affirmation and be subject to cross-   
examination. 

(2) The same rules of evidence shall apply as are applicable to a preliminary 
examination, pursuant to the Tennessee Rules of Criminal Procedure. 
(3) Unless the child appears in any way to be mentally ill or intellectually disabled, and 
unless personally or through counsel asserts that the child is mentally ill or intellectually 
disabled, it shall be presumed that the child is not committable to an institution for the 
mentally ill or intellectually disabled, and the court may so find. If mental illness is 
alleged, the court shall order psychological or psychiatric examination at any stage of the 
proceeding. 
(4) If the court determines that the criteria for transfer have been satisfied and finds that 
there are reasonable groundsis probable cause for transfer, the child may be transferred to 
criminal court. 
(5) Any order of transfer shall specify the grounds for transfer and set bond if the 
offense is bailable pursuant to state law. 
 

 
Advisory Commission Comments. 

 
When considering whether "reasonable grounds" is equivalent to "probable cause," the courts 
in Tennessee have opined: "While no definition of 'reasonable grounds' is provided in the 
statute, the term has been used interchangeably with 'probable cause' by the courts of this 
state." State v. Bowery, 189 S.W.3d 240, 248 (Tenn. Crim. App. 2004); State v. Melson, 638 
S.W.2d 342, 350 (Tenn. 1982); State v. Humphreys, 70 S.W.3d 752, 761 (Tenn. Crim. App. 2001). 

 
Regarding the provision in subdivision (b)(l) that the child shall be represented by an attorney, 
the child must have the benefit of an attorney at the transfer hearing due to the significant 
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ramifications if the child's case is transferred to adult court. 
 
The U. S. Supreme Court's rulings in Miller v. Alabama, 132 S. Ct. 2455 (2012), Graham v. 
Florida, 560 U.S. 48 (2010), and Roper v. Simmons, 543 U.S. 551 (2005) recognized that 
courts must consider a juvenile's "lessened culpability" and greater "capacity for change". In 
accordance with these cases, the child must be represented by counsel in order to ensure 
consideration by the courts of all issues involving a minor defendant in a delinquency action, 
especially the unique nature of the juvenile offender. 

 
Under T.C.A. § 37-1-134, the court must find reasonable grounds to believe that (i) the 
child committed the delinquent act as alleged, (ii) the child is not committable to an institution 
for the intellectually disabled or mentally ill, and (iii) the interests of the community require that 
the child be put under legal restraint or discipline. Regarding subdivision (b)(3) and § 37-1-134, 
it has been held by both the Tennessee Court of Appeals and Court of Criminal Appeals that, 
although the burden of proof is on the prosecution on such issue, there is a presumption of 
noncommittability similar to that relating to sanity in criminal trials. Such presumption can be 
rebutted by evidence introduced by the defendant, and in such event the burden would shift 
back to the prosecution to persuade the court the child is not committable. See Howell v. Hodge, 
710 F.3d 381, 386 (6th Cir. 2013). The Commission suggests, however, that it is good practice 
in any case for the court to arrange for testing and evaluation, evidence of which may be 
introduced by either of the parties or the court on the issue of committability. 

 
Subdivision (b)(1)(C) provides that no plea shall be accepted by the court during the transfer 
hearing. This does not preclude the parties from agreeing to terminate the transfer hearing prior 
to its completion and holding an adjudicatory hearing. Once a plea is accepted by the juvenile 
court, double jeopardy attaches and the matter may not be transferred to criminal court. See 
Breed v. ]ones, 421 U.S. 519, 95 S. Ct. 1779 (1975) and State v.]ackson, 503 S.W.2d 185 (Tenn. 
1973). 

 
If the case is not transferred to criminal court, T.C.A. § 37-1-134 prohibits the judge who 
conducted the transfer hearing from presiding over the adjudicatory hearing on the petition if a 
party objects. Also, T.C.A. § 37-1-134 prohibits a judge who has conducted a transfer hearing 
from presiding at a hearing in the same case in criminal court. Such a situation might arise if 
a judge were sitting specially in criminal court, or if a person who was formerly the juvenile 
court judge were elected to the criminal court or to any other court which might hear such a case 
by special arrangement. 

 
2017 Advisory Commission Comments. 

 
Subdivision (b)(4) is amended to substitute the term “probable cause” for the term “reasonable grounds” 
because T.C.A. § 37-1-134 was amended to use the term “probable cause.” 
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RULE 210. ADJUDICATORY HEARINGS 
 
[Amend the original Advisory Commission Comment of Rule 210 to read as follows (new text 
underlined; deleted text stricken):] 
 
Advisory Commission Comments. 
 
It is the Commission's intent that the court consider only evidence which has been properly admitted 
during the adjudicatory hearing. The Commission recognizes that the court may have held one or more 
hearings prior to the adjudicatory hearing which may have resulted in the admission of evidence. 
Furthermore, the Commission recognizes that the court's file may contain reports and other items 
submitted by the Department, CASA, law enforcement, or service providers. Such reports and items may 
not be considered by the court unless properly admitted during the adjudicatory hearing. 
 
This rule combines previous Rule 17 regarding Time Limits on Scheduling Adjudicatory Hearings and 
Rule 28 Adjudicatory Hearings. The Commission felt this to be logically consistent and would aid 
practitioners' use of the rule. This rule highlights the statutory framework of a delinquent or unruly case 
with regard to the adjudicatory hearing. 
 
This rule does not apply to a violation of a Valid Court Order. See the Appendix to these rules regarding 
Valid Court Orders.  
 
During the adjudicatory hearing and prior to disposition, the court makes two distinct findings with regard 
to each child charged as a delinquent or unruly child: whether the evidence is sufficient to sustain the 
allegations in the petition, and, if so, whether the child is in need of treatment or rehabilitation.  Upon 
making these findings, the court then proceeds to the dispositional hearing. T.C.A. § 37-1-129(b) states 
that upon a finding of guilt the court must "proceed immediately or at a postponed hearing" to determine 
whether the child is "in need of treatment or rehabilitation." This is consistent with the definition of 
"delinquent child" under T.C.A. § 37-1-102(b) ("delinquent child means a child who has committed a 
delinquent act and is in need of treatment and rehabilitation"), and T.C.A. § 37-1-129(f), which allows the 
court to continue the adjudicatory hearing to receive evidence bearing upon the issue of treatment and 
rehabilitation. Similarly, the definition of "unruly child" under T.C.A. § 37-1-102(b) also requires a 
finding of "in need of treatment and rehabilitation" in order to adjudicate the child to be an unruly child. 
 
The Commission understands that many courts may, in an effort to achieve judicial economy, and absent 
contrary circumstances, elect to conduct both the "treatment and rehabilitation" phase of the adjudicatory 
hearing and the dispositional hearing immediately after the guilt phase of the adjudicatory hearing. In the 
event the court continues the adjudicatory hearing to receive evidence bearing upon the issue of treatment 
and rehabilitation, the court has the authority pursuant  to T.C.A. § 37-1-129(f) to issue orders regarding 
the child pending the resumption of the hearing. 
 
The Commission notes that T.C.A. § 37-1-129(b) states that the commission of acts which constitute a 
felony or that reflect recidivistic delinquency is sufficient to sustain a finding that the child is in need of 
treatment or rehabilitation. 
 
The Commission notes that the Juvenile Offender Act, T.C.A. § 55-10-701 et seq., also known as the 
Drug Free Youth Act, requires the adjudicatory court to send to the Department of Safety an order of 
denial of driving privileges when the child is "convicted of the offense." As explained above, a conviction 
does not necessarily lead to an adjudication of delinquency due to the added requirement that the court 
find that the child is in need of treatment and rehabilitation. All parties must be aware of the court's duty 
under the Act. 
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The new rule changes the requirement that the adjudicatory hearing be "scheduled for adjudication" 
within either 30 or 90 days to a requirement that the adjudicatory hearing be "heard." 
 
The varying time limits in these rules for children in custody or detention and children not in custody 
indicate the Commission's strong intent that cases involving children in custody, and especially in secure 
detention, be given priority on the docket. Of course, all hearings should be scheduled and held as 
speedily as possible in the interest of providing timely treatment for children. The Commission recognizes 
the fact that a child's perception of time is quite different from that of an adult, with shorter periods of 
time being felt as being much extended, so that it is important that whatever action is taken be taken 
expeditiously, within the limits of practicability. 
 
There are instances, however, where it will be quite appropriate to allow for a relatively longer period of 
time prior to disposition, in particular, for the child to prove to the court that a less restrictive disposition 
may be desirable in the case, for example. This is the purpose of the longer 90-day limit in cases in which 
children are not being held in custody, and of the provisions allowing for extensions of the time limits. 
Another valid reason for extensions of the limits would be to obtain psychological evaluations and testing 
which could not be obtained within the specified time limits. 
 
In any case in which the time limits prescribed are not complied with, or in which the provisions for 
continuances are not complied with, the court may dismiss the charges with prejudice where it determines 
that failure to comply with the time limits constitutes a violation of the child's right to a speedy trial. In 
any case in which the time limits prescribed are not complied with, or in which the provisions for 
extensions are not complied with, the court may discharge the child from the jurisdiction of the juvenile 
court if the court determines that the interests of justice so require. 
 
These rules do not require a pretrial conference; however, the Commission encourages courts to schedule 
a pretrial conference or settlement date during which negotiations may occur with the parties and counsel, 
law enforcement, victims, and the district attorney. 
 
2017 Advisory Commission Comments. 
 
The last sentence of the third paragraph of the Advisory Commission Comments rule is deleted. That 
sentence (which provided “See the Appendix to these rules regarding Valid Court Orders”) should have 
been deleted in the comprehensive revision of the Rules of Juvenile Procedure effective July 1, 2016, 
because the appendix to which it referred was deleted at that time. 
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RULE 211.  DISPOSITIONAL HEARINGS 
 
[Amend the original Advisory Commission Comment of Rule 211 to read as follows (new text 
underlined; deleted text stricken):] 
 
Advisory Commission Comments. 
 
The purpose of a dispositional hearing is to design an appropriate plan to meet the needs of the child and 
to achieve the objectives of the state in exercising jurisdiction. When possible, the initial approach should 
involve working with the child and the family in their own home so that the appropriate community 
resources may be involved in care, supervision, and treatment according to the needs of the child. 
 
In choosing among statutorily permissible dispositions in delinquent and unruly cases, the judge should 
select the least restrictive disposition both in terms of kind and duration that is appropriate to the 
seriousness of the offense, the degree of culpability indicated by the circumstances of the particular case, 
and the age and prior record of the child. The preference is for the child to be treated and rehabilitated 
through community-level resources when appropriate and available. The 
Commission encourages the making of written findings of fact and reasons for ordering particular 
dispositions within the law. 
 
If a child alleged to be unruly is placed under a "valid court order" pursuant to § 31.303(f)(3) of Title 28 
of the Code of Federal Regulations, the dispositional hearing and order shall  be in accordance with the 
federal regulations. , found in the Appendix to these rules. 
  
At the dispositional hearing, it is appropriate that youth services and probation officers be witnesses 
regarding admissible evidence of which they have knowledge. Youth services officers or probation 
officers may act as a fact witness. 
 
Although a report may be admissible as reliable hearsay, all the contents of the report may not be reliable 
hearsay. This is especially important when the source gives an opinion that the person is not qualified to 
give. 
 
2017 Advisory Commission Comments. 
 
The third paragraph of the Advisory Commission Comments is amended by deleting a reference to the 
appendix that was deleted in the comprehensive revision of the Rules of Juvenile Procedure, effective 
July 1, 2016. 
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RULE 302. PROCEDURES UPON TAKING CHILD INTO CUSTODY 
 
 
[Amend the original Advisory Commission Comment to Rule 302 to read as follows (new text 
underlined; deleted text stricken):] 
 
Advisory Commission Comments. 
 
Subdivision (a) establishes the procedure for obtaining a probable cause determination when 
the child has been removed from the home due to the existence of exigent circumstances and 
without a court order. T.C.A. § 37-1-128(b)(2)117(b) currently requires both the probable cause 
determination defined in T.C.A. § 37-1-114(a)(2) and a court order for removal of a child from 
the child's parent, guardian, legal custodian or the person who physically possesses or controls the 
child. T.C.A. § 37-1- 113(a)(3) also references the probable cause determination contained in 
T.C.A. § 37-1-114(a)(2). Reading these three statutes in conjunction, T.C.A. § 37-1-113(a)(3) 
must be interpreted to allow the taking of physical possession of the child only, prior to the 
judicial probable cause determination and order. Subdivision (a) provides a time limit for the 
judicial probable cause determination and issuance of the statutorily-required order prior to the 
preliminary hearing. The judge or magistrate should be contacted after removal to make the 
probable cause determination and to issue a written order within the 48 hour limit. These 
requests and determinations are made ex parte as to the parent, guardian, or legal custodian. 
Non-judicial days are included in the time computation and shall not extend the 48 hour limit. 
As these requests address the immediate protection of the child, as referenced by T.C.A. § 37-1-
128(b)(2)117(b), the time limit requires that judges and magistrates be available at inconvenient 
hours to make probable cause determinations. 
 
The probable cause determination in subdivision (a) must be based on a written affidavit 
reciting the facts, which may be sworn to in person or by audio visual electronic means. Black's 
Law Dictionary defines affidavit as "(a) voluntary declaration of facts written down and sworn to 
by the declarant before an officer authorized to administer oaths." Black's Law Dictionary 66 (9th 
ed. 2009). 
 
The time limit of 48 hours tracks the time period in Rule 203 regarding the probable cause 
determination required after a warrantless arrest of a child alleged to be delinquent. That time 
limit is based on Gerstein v. Pugh, 420 U.S. 103 (1974), County of Riverside v. M McLaughlin, 500 
U.S. 44, 57 (1991), Cox v. Turley, 506 F.2d 1347, 1353 (6th Cir. 1974), State v. Bishop, No. 
W2010-01207-SC-R11-CD, 2014 Tenn. LEXIS 189, 2008 WL 888198 (Tenn. 2013), and State v. 
Huddleston, 924 S.W.2d 666 (Tenn. 1996). It is reasonable to apply the same time limits for a 
probable cause determination by an independent magistrate to (1) a delinquent child arrested 
without a warrant, and (2) a parent whose child is removed without a prior court order, as 
well as the child who is removed in a dependent and neglect case. 
 
If a child is taken into custody pursuant to either subdivisions (a) or (b) (which is applicable to 
the situation where the court issues a protective custody order prior to the child being removed 
from the home), a preliminary hearing must be held within 72 hours, excluding non-judicial 
days, of when the child was taken into custody, pursuant to T.C.A. § 37-1-117. Pu rsuant to Rule 
111, judges may consider entering a scheduling order at a preliminary hearing, especially when 
the child is in the custody of the Department of Children's Services. The scheduling order may 
include, but is not limited to, the dates of the Department's child and family team meeting, 
ratification hearing, foster care review board, adjudication, and dispositional hearings. 
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The second sentence of subdivision (c) is applicable to a child who is placed in custody of the 
Department of Children's Services. Federal law requires a "contrary to the welfare" finding in the 
first order that removes the child from the home in order for the child to be eligible for Title IV-E 
funding. 45 C.F.R. § 1356.21(E). 
 
2017 Advisory Commission Comments 
 
The first paragraph of the original Advisory Commission Comment is amended by changing two 
references to T.C.A. § 37-1-128(b) to T.C.A. § 37-1-117(b), in light of the amendments to the statutes. 
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RULE 108. INJUNCTIVE RELIEF. 
 

[Amend Rule 108 and the original Advisory Commission Comment to read as follows (new text 
underlined; deleted text stricken):] 
 
(a) How Obtained. 

(1) A request for injunctive relief shall be in the form of a motion or a petition, or on the 
court's own initiative, and may be obtained by: 
(A) An ex parte restraining order; 
(B) An injunction issued during the pendency of a matter; or 
(C)  An injunction issued as part of a dispositional order. 
(2) Every request for injunctive relief shall state whether a previous application for the 
relief has been refused by any court. 

 
(b) In General. 

(1) Every ex parte restraining order or injunction shall be specific in terms and shall describe 
in reasonable detail the act restrained or enjoined. 
(2) Every ex parte restraining order or injunction shall be indorsed with the date and hour 
of issuance, shall be signed by the judge or magistrate granting it, and shall be filed in the 
clerk's office. 
(3) Every ex parte restraining order or injunction shall be binding upon the parties to the 
action, their officers, agents and attorneys; and upon other persons in active concert or 
participation with them who receive actual notice of the ex parte restraining order or 
injunction by personal service or otherwise. 

 
(c) Ex Parte Restraining Order. 

(1) An ex parte restraining order shall only restrict the doing of an act. 
(2) An ex parte restraining order may be issued by the judge of the court in which the matter 
is pending or is to be filed, or by any magistrate serving such court. 
(3) An ex parte restraining order may be issued when the court finds: (1) that a child 
may abscond or be removed from the court's jurisdiction; or (2) that there is a danger of 
immediate harm to a child such that a delay for a hearing would be likely to result in severe 
or irreparable harm. 
(4) The standard of proof applicable in issuance of an ex parte restraining order shall be 
probable cause. The court may consider a motion, petition, sworn affidavit, sworn testimony 
or reliable hearsay. 
(5) A copy of the ex parte restraining order shall be promptly served on each party by a 
person authorized to serve a summons. If an ex parte restraining order is issued at the 
commencement of an action, a copy shall be served with the summons. 
(6) An ex parte restraining order becomes effective and binding on the party to be 
restrained at the time of service or when the party to be restrained is informed of the 
order, whichever is earlier. 
(7) An ex parte restraining order shall expire by its terms and shall not exceed 15 days 
unless within such time period: (1) the court extends the order after affording the party to  
be restrained an opportunity to be heard, or (2) the party to be restrained consents to  the 
extension. Any such extension of an ex parte restraining order shall be in the form of 
an injunction. 
(8) If the request for an ex parte restraining order is brought against a parent of a child 
and the relief requested would interfere with the parent's constitutional right to have care 
and control of the child, the court shall proceed with a preliminary hearing within 72 
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hours of entry of the ex parte order, pursuant to Rule 302, rather than the 15 day 
timeframe prescribed above. 
 

(d) Injunction. 
(1) An injunction may restrict or mandatorily direct the doing of an act, either temporarily 
or permanently. 
(2) Prior to the issuance of an injunction, the court shall afford the party to be enjoined 
notice, grounds therefore, and an opportunity to be heard. 
(3) An injunction may be issued, modified or dissolved by the judge or magistrate of the 
court in which the matter is pending. The court shall only modify or dissolve an injunction 
when the court finds such to be consistent with the child's best interests. 
(4) Du ring the pendency of a matter, the court may issue an injunction when the court 
finds that the conduct of the person to be enjoined is or may be detrimental or harmful to 
the child. 
(5) As part of a dispositional order, the court may issue an injunction when the court finds 
that the conduct of the person to be enjoined is or may be detrimental or harmful to the 
child and would tend to defeat the execution of a dispositional order. 
(6) The standard of proof applicable in issuance of injunctive relief shall be preponderance 
of the evidence. Evidence shall be admitted in accordance with the Rules of Evidence. 
In the court's discretion, any evidence so admitted may be admissible in the underlying 
matter and need not be repeated if all parties participated in the hearing for injunctive relief. 
(7) The court may issue an injunction upon such terms and conditions, and the injunction 
shall remain in force for such time, as the court determines to be consistent with the 
child's best interests. 

 
(e) Injunctive Relief Against Non-Party. The court may issue an ex parte restraining order, 
injunction, or no contact order against a person who is not a party to the dependent and 
neglected, delinquent, or unruly proceeding if that person's conduct is or may be detrimental or 
harmful to the child. In such cases, the person to be restrained or enjoined shall be a party only 
to the petition or motion for injunctive relief. Neither the request for injunctive relief nor the 
order granting injunctive relief shall confer party status in the underlying case on the person to be 
enjoined. 

 
Advisory Commission Comments. 

 
Inju nctive relief may be issued pursuant to T.C.A. § 37-1-152. 

 
The Commission has chosen to use the term "restraining order" to refer only to an ex parte 
order granted by the court, while the term "injunction" applies to all orders granted after a 
hearing. The Commission chose the term "injunction" to clarify that the court may restrain an act 
or mandatorily direct the doing of an act. 

 
A dependent and neglect matter is an inquiry as to the status of a child rather than a proceeding 
to determine guilt or to apportion blame or liability among various persons. As the court 
stated in State Dep't of Children's Servs. v. Huffines-Dalton, No. M2008-01267-COA-R3-JV, 
2009 Tenn. App. LEXIS 364, at *18, 2009 WL 1684679 (Tenn. Ct. App. June 15, 2009): 

 
Under Tenn. Code Ann. § 37-1-129, the court must first hold a hearing and 
make findings whether a child is dependent and neglected within the meaning 
of the statute. "The function of the adjudicatory hearing is to determine whether 
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the allegations of dependency, neglect, or abuse are true." Accordingly, the 
adjudication is not against either parent or the custodian but addresses the 
question of whether the child is dependent and neglected for any of the 
reasons enumerated by the statute. During this adjudicatory phase, the parties 
are "entitled to the opportunity to introduce evidence and otherwise be heard in 
the party's own behalf and to cross examine adverse witnesses," Tenn.  Code 
Ann. § 37-1-127(a), and the Rules of Evidence apply. 

 
(Citations omitted.) 

 
Because a dependent and neglect proceeding may involve persons other than parents or 
guardians, such as "caretakers" as referenced in the definition of "abuse" in T.C.A. § 37-1- 
102(b)(1), or "persons with whom the child lives" u nder T.C.A. § 37-1-102(b)(12)(B), the 
Commission intended to clarify that injunctive relief may be sought against such persons. 
Such persons may not enjoy a legal relationship with the child but such person's conduct 
may have caused or contributed to the child being found to be dependent and neglected. As 
the Court stated in In re: Melanie T., 352 S.W.3d 687, 697 (Tenn. Ct. App. 2011): 

 
[I]t is clear that a biological or legal parent/child relationship is not essential to uphold a 
finding that a minor is "dependent and neglected." The statute expressly states that a 
"child" is "dependent and neglected" if that child lives with a "parent, guardian or 
person" who "by reason of cruelty, ... immorality or depravity is unfit to properly care for 
such child." By using the words "parent, guardian or person with whom the child lives," 
the General Assembly made it perfectly clear that a dependent and neglect claim ... does 
not require that the "unfit" person be a biological or legal parent of the child at issue. 
Therefore, a person who lives with a child need not be a biological or legal parent of the 
child in order for a "dependent and neglected" action to be maintained against that 
person. 

 
(Emphasis in original; citations omitted.) 

 
Thus, the seeking of injunctive relief against such non-parent persons is allowed and does 
not, in and of itself, confer party status on such persons in the underlying dependent and 
neglect matter. Further, the proceeding regarding the issuance of injunctive relief may be 
separate from the u nderlying matter. 

 
The issue of who, exactly, is a "party" to a dependent or neglect proceeding is not as 
straightforward as it first appears. Those with a legal relationship to the child, such as 
parents, are, of course, proper parties and are named respondents in such matters. The 
analysis grows more complex when the matter involves a step-parent or a boyfriend or 
girlfriend to a parent, those who have no legal interest in the child. Such persons may have 
caused or contributed to the child's dependent and neglect status, and whose conduct is in 
issue in the proceeding, but may not be appropriate persons to take steps to regain entrance to 
the child's life. The better practice is to view those more remote, legally, from the child as 
respondents in an injunction proceeding, but not as respondents in the underlying dependent 
and neglect matter. 

 
The Commission notes City of Chattanooga v. Swift, 442 S.W.2d 257, 258 (Tenn. 1969) ("By 
the term 'party', in general, is meant one having a right to control proceedings, to make a 
defense, to adduce and cross-examine witnesses, and to appeal from the judgment") (citing 
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Boyles v. Smith, 37 Tenn. 105, 107 (Tenn. 1857)). 
 
If the request for an ex parte restraining order is brought against a parent of a child and the relief 
requested would interfere with the parent's constitutional right to have care and control of the child, 
the court should proceed with a preliminary hearing within 72 hours, pursuant to Rule 302, rather 
than the 15 day timeframe prescribed in subdivision (c)(7) above. 

 
The Commission recognizes that, pursuant to T.C.A. § 37-1-152(b), the Department of 
Children's Services or child protection team may apply to the court for the issuance of a no 
contact order with regard to suspected perpetrators of child sexual abuse. This order may 
require the removal from the child's home of the suspected perpetrator. The standard of 
proof in this proceeding is the lesser standard of probable cause while the standard of proof 
generally in injunctive proceedings (other than requests for an ex parte restraining order) is 
preponderance of the evidence. 

 
See Rule 110 for the computation of time. 

 
2017 Advisory Commission Comments. 
 
The rule is amended by deleting subdivision 108(a)(1)(D) which referred to no contact orders pursuant to 
T.C.A. § 37-1-152. Also, the last paragraph of the original Advisory Commission Comment is 
deleted. These changes were the result of an amendment to T.C.A. § 37-1-152. 

 
The rule is also amended by deleting a paragraph in the original Advisory Commission Comments and 
adding the substance of that paragraph as the new subdivision (c)(8) of the rule. 
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RULE 203. PROCEDURES UPON TAKING A DELINQUENT CHILD INTO CUSTODY 
 

[Amend Rule 203 to read as follows (new text underlined; deleted text stricken):] 
 

(a) Delinquent child taken into custody and released. When a child is taken into custody and is 
not detainable, the child shall be released to the child's parent, guardian or other custodian 
within a reasonable time. The child and the person to whom a child is released shall be served 
a summons requiring the child's return to court at such time and place as the court directs. 

 
(b) Delinquent child taken into custody and not released. 

(1) If a child is taken into custody without an order and: 
(A) The child is alleged to be delinquent and held in secure detention, a probable 
cause determination that an offense has been committed by the child shall be made by 
a magistrate within 48 hours of the child being taken into custody; or 
(B) The child is alleged to be delinquent and detained under the special 
circumstances exception pursuant to T.C.A. § 37-1-114(c)(3), a probable cause 
determination that an offense has been committed by the child and a finding of 
special circumstances shall be made by a magistrate within 24 hours, excluding 
nonjudicial days, but no later than 48 hours of the child being taken into custody. 

In either case, if the magistrate does not make the required findings, the child shall be 
immediately released to the child's parent, guardian or other custodian. If the required 
findings are made and the child remains in secure detention, a detention hearing must be held 
within the timeframes outlined in subdivision (b)(2). "Magistrate" means a person designated as 
such pursuant to the provisions of T.C.A §§ 37-1-107 or 40-1-106. Probable cause 
determinations shall be based on a written affidavit, which may be sworn to in person or by 
audio-visual electronic means. 
(2) If a child alleged to be delinquent is taken into custody pursuant to an order of 
attachment or if a probable cause determination is made pursuant to paragraph (b), the 
child shall not remain in detention longer than 72 hours, excluding nonjudicial days, but in 
no event more than 84 hours, unless a detention hearing is held. For a child so detained, a 
petition setting forth the allegations against the child and the basis for asserting the 
court's jurisdiction shall be filed prior to the child's detention hearing. 

 
(c) Secure detention of delinquent child. 

(1) A child alleged to be delinquent and not released shall be placed in a juvenile 
detention facility. The court and the child's parent, guardian or other custodian shall 
immediately be notified of the child's location and of the reason for the child's detention. 
(2) A child not released shall be informed upon being placed in the detention facility, 
both verbally and in writing, by a person designated by the court of: 

(A) The reason for being detained, including the nature of the alleged offense; 
(B) The child's right to a detention hearing and an explanation of the purpose of a 
detention hearing; 
(C) The child's right to an attorney and that an attorney will be appointed to represent 
the child as soon as possible prior to the detention hearing if the child's parent or 
custodian is financially unable or refuses to retain an attorney for the child; 
(D) The right not to say anything about the charges being placed against the child and 
that anything the child says may be used against the child in court; 
(E) The right to communicate with the child's attorney and parent, guardian or other 
custodian, and that provision will be made by the detention facility to allow for such 
private communication. 
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-·· 
(d) Detention Hearing. 

(1) Advisement of Rights. At the beginning of the detention hearing, the court shall inform 
the parties of the purpose of the hearing and the possible consequences of the detention 
hearing, and shall inform the child of the child's rights pursuant to Rule 205. 
(2) Evidence. Any finding that there is probable cause to believe that an offense has 
been committed, and that the child committed it, shall be based on evidence admitted 
pursuant to the Rules of Evidence, except that such evidence may include reliable hearsay. 
(3) Required Determinations. The court, in making the decision on whether to detain 
the child, shall: 

(A) Determine whether probable cause exists as to whether the charged offense or a 
lesser included offense has been committed and whether the child committed it; and 
(B) If probable cause has been determined, whether the offense is one which qualifies 
for continued detention u nder T.C.A. § 37-1-114; and 
(C) If probable cause has been determined and the offense qualifies for continued 
detention, determine whether it is in the best interest of the child and the community 
that the child remain in detention pending further hearings. In making this best interest 
determination, the court should consider the likelihood that the child would abscond or 
be removed from the jurisdiction of the court; and 
(D) Determine whether any less restrictive alternatives to detention are available which 
would satisfy the court's best interest determination above. The court may impose 
conditions on release such as the setting of bail, restrictions on the child's movements 
and activities, requirements of the child's parent, guardian, or custodian, or other 
community- based alternatives as an alternative to continued detention. 

(4) Release of Child. If the court does not find the child is detainable as above, the child 
shall be released to an appropriate parent, guardian or responsible adult. The court may 
impose conditions on release as above, and a hearing shall be scheduled. 
(5) Continued Detention of Child. If the court orders the child to be detained, or if the 
child waives the detention hearing, the court shall ensure that the child's case will be 
scheduled so as to limit the time the child spends in secure detention. 
(6) Waiver of Time Limit for Detention Hearing. The time limit for the hearing may 
be waived by a knowing and voluntary written waiver by the child. Any such waiver 
may be revoked at any time, at which time a detention hearing shall be held within the 
time frame outlined in T.C.A. § 37-1-117. 

 
Advisory Commission Comments. 

 
This rule applies only to children alleged to be delinquent. A child alleged to be unruly and 
taken into custody may not be held in a secure facility for a period longer than allowed in T.C.A. 
§ 37-1-114. 

 
Subdivision (b) clarifies that upon a warrantless arrest of a child alleged to be delinquent, a 
neutral and detached magistrate must make a probable cause determination that the child has 
committed the delinquent offense within 48 hours of the arrest. This determination may be 
made ex parte. Under the Fourth Amendment, in order for a state to detain a person arrested 
without a warrant, a judicial officer must determine that probable cause exists to believe the 
person has committed a crime. Gerstein v. Pugh, 420 U.S. 103 (1974). The judicial officer 
must make this determination "either before or promptly after arrest." Id. at 124. Seventeen 
years later, the Court further refined its Gerstein decision, holding that probable cause 
determinations must be made within 48 hours of a warrantless arrest. County of Riverside v. 
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McLaughlin, 500 U.S. 44, 57 (1991) ("A jurisdiction that chooses to offer combined [probable 
cause and arraignment] proceedings must do so as soon as is reasonably feasible, but in no event 
later than 48 hours after arrest"). Although the Supreme Court has not addressed whether 
Gerstein hearings are required for juveniles, the Sixth Circuit has answered this question 
affirmatively. Cox v. Turley, 506 F.2d 1347, 1353 (6th Cir. 1974) ("Both the Fourth Amendment 
and the Fifth Amendment  were  violated because there was no prompt determination of probable 
cause -- a constitutional mandate that protects juveniles as well as adults"). See also State v. 
Bishop, No. W2010-01207-SC-R11-CD, 2014 Tenn. LEXIS 189, 2008 WL 888198 (Tenn. 2013), 
and State v. Huddleston, 924 S.W.2d 666 (Tenn. 1996). 

 
The probable cause determination in subdivision (b)(l) must be based on a written  affidavit 
reciting the facts, which may be sworn to in person or by audio-visual electronic means. Black's 
Law Dictionary defines affidavit as "(a) voluntary declaration of facts written down and sworn 
to by the declarant before an officer authorized to administer oaths." Black's Law Dictionary 
66 (9th ed. 2009). 

 
Subdivision (b)(2) refers to an "order of attachment." The Commission uses the phrase "order 
of attachment" to refer to any court order commanding that the child be taken into custody. 
Some jurisdictions may refer to these orders as orders of arrest or arrest warrants. Such 
orders of attachment may direct the appropriate authorities to take the child to a detention 
facility, to the police station, to court, or to another place. 

 
Wherever possible, community-based alternatives to secure detention facilities should be 
used. This preference is in keeping with the prohibition in T.C.A. § 37-1-114 against any 
detention or shelter care of children unless "there is no less drastic alternative to removal of 
the child from the custody of his parent, guardian or legal custodian available which would 
reasonably and adequately protect the child's health or safety or prevent the child's removal 
from the jurisdiction of the court pending a hearing." 

 
The Commission recognizes that detention is a severe curtailment of the child's liberty and 
affects not only the child, but the child's parent, guardian or custodian. A child in detention is 
presumed to be innocent and retains all rights guaranteed to children facing charges but who 
are not detained. Accordingly, detention should be as brief as possible and should be used 
only when absolutely necessary to accomplish the objectives of the statute. The court should 
determine, on an individual basis, whether the child's continued detention is warranted under 
T.C.A. § 37-1-114 and that there are no less drastic alternatives available. The court should 
make specific findings of fact justifying continued detention. 

 
A child alleged to be delinquent has the right to an attorney at the detention hearing, as well as 
all other stages of a delinquency proceeding. The court must inform the child of the right to 
an attorney at the beginning of the hearing, pursuant to the procedures in Rule 205. Also, in order 
for a child to effectively waive the right to an attorney, the court must comply with the process 
to obtain a knowing and voluntary waiver in that rule. 
 
Courts should have an established practice in place for the appointment of attorneys as soon as 
possible prior to detention hearings. If at all practicable, detention hearings should not be continued 
for the sole reason of locating and appointing attorneys. The Commission recognizes that time 
constraints may interfere with this objective, but would stress that continued deprivation of liberty 
is a significant event in the life of a child. 
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2017 Advisory Commission Comments. 
 
A new sentence (which reads, “If the required findings are made and the child remains in secure 
detention, a detention hearing must be held within the timeframes outlined in subdivision (b)(2)") is 
added to subdivision (b)(1) to provide further clarification that a detention hearing must be held 
even though the required 48-hour probable cause findings are made. 
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alternative 1

TENNESSEE RULES OF CIVIL PROCEDURE

RULE 60

RELIEF FROM JUDGMENTS OR ORDERS

[Amend Rule 60.02 as indicated below:]

60.02. Mistakes – Inadvertance – Excusable Neglect – Fraud, etc. –  On motion and upon

such terms as are just, the court may relieve a party or the party’s legal representative from a final

judgment, order or proceeding for the following reasons: (1) mistake, inadvertence, surprise or

excusable neglect; (2) fraud (whether heretofore denominated intrinsic or extrinsic),

misrepresentation, or other misconduct of an adverse party; (3) the judgment is void; (4) the judgment

has been satisfied, released or discharged, or a prior judgment upon which it is based has been

reversed or otherwise vacated, or it is no longer equitable that a judgment should have prospective

application; or (5) any other reason justifying relief from the operation of the judgment. The Except

for a motion filed pursuant to reason (3) (alleging a void judgment), the motion shall be made within

a reasonable time, and for reasons (1) and (2) not more than one year after the judgment, order or

proceeding was entered or taken. A motion under this Rule 60.02 does not affect the finality of a

judgment or suspend its operation, but the court may enter an order suspending the operation of the

judgment upon such terms as to bond and notice as to it shall seem proper pending the hearing of such

motion. This rule does not limit the power of a court to entertain an independent action to relieve a

party from a judgment, order or proceeding, or to set aside a judgment for fraud upon the court. Writs

of error coram nobis, bills of review and bills in the nature of a bill of review are abolished, and the

procedure for obtaining relief from a judgment shall be by motion as prescribed in these rules or by

an independent action.
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alternative 1

Advisory Commission Comment [2017]

Rule 60.02 is amended to provide that a motion asserting that a judgment is void—reason (3)
stated in the rule—is not subject to the general requirement that a Rule 60.02 motion be filed within
a “reasonable time.” The amendment harmonizes the rule with Turner v. Turner, 473 S.W.3d 257 
(Tenn. 2015), in which the Supreme Court held that “the reasonable time filing requirement of Rule
60.02 does not apply to petitions seeking relief from void judgments under Rule 60.02(3).” Id. at 260.
While the Court held in Turner that the reasonable time filing requirement does not apply in such
cases, the Court went on to hold that relief from a void judgment nevertheless should be denied “if
the following exceptional circumstances exist: ‘(1)[t]he party seeking relief, after having had actual
notice of the judgment, manifested an intention to treat the judgment as valid; and (2) [g]ranting the
relief would impair another person’s substantial interest of reliance on the judgment.’ Restatement
(Second) of Judgments § 66 (1982).” Id. 

-2-
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alternative 2

TENNESSEE RULES OF CIVIL PROCEDURE

RULE 60

RELIEF FROM JUDGMENTS OR ORDERS

[Add the new Advisory Commission Comment set out below; the text of Rule 60.02 itself is
unchanged:]

60.02. Mistakes – Inadvertance – Excusable Neglect – Fraud, etc. –  On motion and upon

such terms as are just, the court may relieve a party or the party’s legal representative from a final

judgment, order or proceeding for the following reasons: (1) mistake, inadvertence, surprise or

excusable neglect; (2) fraud (whether heretofore denominated intrinsic or extrinsic),

misrepresentation, or other misconduct of an adverse party; (3) the judgment is void; (4) the judgment

has been satisfied, released or discharged, or a prior judgment upon which it is based has been

reversed or otherwise vacated, or it is no longer equitable that a judgment should have prospective

application; or (5) any other reason justifying relief from the operation of the judgment. The motion

shall be made within a reasonable time, and for reasons (1) and (2) not more than one year after the

judgment, order or proceeding was entered or taken. A motion under this Rule 60.02 does not affect

the finality of a judgment or suspend its operation, but the court may enter an order suspending the

operation of the judgment upon such terms as to bond and notice as to it shall seem proper pending

the hearing of such motion. This rule does not limit the power of a court to entertain an independent

action to relieve a party from a judgment, order or proceeding, or to set aside a judgment for fraud

upon the court. Writs of error coram nobis, bills of review and bills in the nature of a bill of review

are abolished, and the procedure for obtaining relief from a judgment shall be by motion as prescribed

in these rules or by an independent action.
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alternative 2

Advisory Commission Comment [2017]

Rule 60.02 provides that a motion filed pursuant to the Rule “shall be made within a
reasonable time, and for reasons (1) and (2) not more than one year after the judgment, order or
proceeding was entered or taken.” The Supreme Court, however, has held that “the reasonable time
filing requirement of Rule 60.02 does not apply to petitions seeking relief from void judgments under
Rule 60.02(3).” Turner v. Turner, 473 S.W.3d 257, 260 (Tenn. 2015). But the Court went on to also
hold in Turner that relief from a void judgment should nevertheless be denied “if the following
exceptional circumstances exist: ‘(1) [t]he party seeking relief, after having had actual notice of the
judgment, manifested an intention to treat the judgment as valid; and (2) [g]ranting the relief would
impair another person’s substantial interest of reliance on the judgment.’ Restatement (Second) of
Judgments § 66 (1982).” Id. 

-2-
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Kevin TURNER

v.

Stephanie D. TURNER

Supreme Court of Tennessee,
AT JACKSON.

June 2, 2015 Session Heard at Nashville

Filed October 21, 2015

Background:  Eight years after default
judgment was entered terminating moth-
er’s parental rights, mother sought to set
aside the judgment. The Chancery Court,
Fayette County, Martha Brasfield, Chan-
cellor, set aside the judgment terminating
mother’s parental rights. Father appealed.
The Court of Appeals, 2014 WL 3057320,
affirmed. Father sought permission to ap-
peal.

Holdings:  After granting permission to
appeal, the Supreme Court, Cornelia A.
Clark, J., held that:

(1) evidence supported determination that
the default judgment terminating
mother’s parental rights was void for
lack of jurisdiction;

(2) as a matter of first impression, relief
from a default judgment on the ground
that the judgment is invalid will be
denied if: the party seeking relief, after
having had actual notice of the judg-
ment, manifested an intention to treat
the judgment as valid, and granting
the relief would impair another per-
son’s substantial interest of reliance on
the judgment; and

(3) remand was required to determine
whether exceptional circumstances ex-
isted to justify denying mother relief
from void default judgment terminat-
ing her parental rights.

Vacated and remanded.

1. Appeal and Error O982(1)

In general, the Supreme Court re-
views a trial court’s ruling on a request for
relief from a final judgment pursuant to
the abuse of discretion standard.  Tenn. R.
Civ. P. 60.02.

2. Appeal and Error O893(1), 895(1)

Whether a trial court has subject mat-
ter jurisdiction over a case is a question of
law that the Supreme Court reviews de
novo with no presumption of correctness.

3. Appeal and Error O893(1)

A decision regarding the exercise of
personal jurisdiction over a defendant in-
volves a question of law to which de novo
review applies, and de novo review also
applies when the Supreme Court is inter-
preting the Tennessee Rules of Civil Pro-
cedure.

4. Courts O97(1)

When interpreting the rules of civil
procedure, the Supreme Court consults
and is guided by the interpretation that
has been applied to comparable federal
rules of procedure.

5. Appeal and Error O893(1), 895(1)

The de novo standard of review, with
no presumption of correctness, applies
when reviewing a trial court’s ruling on a
motion to set aside a judgment as void.
Tenn. R. Civ. P. 60.02(3).

6. Courts O4, 11

The lawful authority of a court to
adjudicate a controversy brought before it
depends upon that court having jurisdic-
tion of the subject matter and jurisdiction
of the parties.

7. Courts O4

Subject matter jurisdiction refers to
the power of a court to adjudicate the
particular category or type of case brought
before it.
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8. Courts O11

Personal jurisdiction refers to the
power of a court over the parties to the
controversy to render a binding judgment.

9. Courts O4

Subject matter jurisdiction confines
judicial power to the boundaries drawn in
constitutional and statutory provisions.

10. Appearance O17

 Courts O24, 37(1, 3)

A party’s consent, silence, waiver, en-
tered plea, or appearance before the court,
is not sufficient to confer subject matter
jurisdiction.

11. Courts O37(2), 39

Subject matter jurisdiction may be
challenged at any time and may be raised
by a court on its own motion, even if the
parties have not raised the issue.

12. Constitutional Law O3963

Personal jurisdiction recognizes and
protects an individual liberty interest that
flows from the Due Process Clause and
requires that maintenance of the suit not
offend traditional notions of fair play and
substantial justice.  U.S. Const. Amend.
14.

13. Courts O4

Personal jurisdiction represents a re-
striction on judicial power not as a matter
of sovereignty, but as a matter of individu-
al liberty.

14. Courts O37(1)

Because the requirement of personal
jurisdiction functions to protect an individ-
ual right, it can, like other such rights, be
waived.

15. Judgment O346

A ‘‘void judgment’’ is one so affected
by a fundamental infirmity that the infir-

mity may be raised even after the judg-
ment becomes final.

See publication Words and Phrases
for other judicial constructions and
definitions.

16. Judgment O16

A judgment rendered by a court lack-
ing either personal or subject matter juris-
diction is void.

17. Judgment O470, 485
A judgment of a court of general ju-

risdiction is presumed to be valid and will
be held void only when its invalidity is
disclosed by the face of that judgment, or
in the record of the case in which that
judgment was rendered.

18. Judgment O16, 251(1)
A judgment is absolutely void if it

appears on the face of the record itself
either that the Court had no general juris-
diction of the subject matter, or that the
judgment is wholly outside of the plead-
ings, and no consent thereto appears.

19. Judgment O5
A judgment is void as to any person

shown by the record itself not to have been
before the Court in person, or by repre-
sentation.

20. Judgment O1
A judgment not prima facie void is

valid and binding.

21. Judgment O485
All judgments not appearing on their

face to be void are absolutely proof against
collateral attack, and no parol proof is
admissible on such an attack to show any
defect in the proceedings, or in the judg-
ment.

22. Judgment O346
If the defect allegedly rendering the

challenged judgment void is not apparent
from the face of the judgment or the rec-
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ord of the proceeding from which the chal-
lenged judgment emanated and must in-
stead be established by additional proof,
the judgment is merely voidable, not void.

23. Process O48

A court obtains personal jurisdiction
over a party defendant by service of pro-
cess.

24. Process O48, 64
To obtain personal jurisdiction over a

party by service of process the record
must establish that the plaintiff complied
with the requisite procedural rules, and
the fact that the defendant had actual
knowledge of attempted service does not
render the service effectual if the plaintiff
did not serve process in accordance with
the rules.

25. Judgment O16
A court without personal jurisdiction

of the defendant is wholly without power
to proceed to an adjudication binding on
that defendant, regardless of the specific
reason such jurisdiction is lacking.

26. Process O85
Because service of process is not a

mere perfunctory act but has constitution-
al dimensions, a plaintiff who resorts to
constructive service by publication must
comply meticulously with the governing
statutes.

27. Infants O2070, 2204
Evidence supported determination

that the default judgment terminating
mother’s parental rights was void for lack
of jurisdiction because the constructive
service by publication was not accom-
plished in accordance with statutory re-
quirements; the record did not contain a
motion from father requesting an order
authorizing constructive service by publi-
cation or an affidavit describing the dili-
gent inquiries that were made to locate

mother’s whereabouts or her residence,
the sole affidavit in the record, filed by
counsel for father in support of father’s
motion for default judgment, stated only
that, ‘‘[a]fter a failure to obtain service on
[mother] because she had moved with no
forwarding address, service on [her] was
obtained by publication,’’ and the affidavit
was facially insufficient to satisfy statutory
requirements as it was submitted after
father had resorted to constructive service
by publication, and it provided no detailed
description of any diligent inquiries or ef-
forts that were made to locate mother or
her residence.  Tenn. Code Ann. §§ 21-1-
203(a)(5), 36-1-117(m)(3).

28. Judgment O146, 147
Relief from a default judgment on the

ground that the judgment is invalid will be
denied if: (1) the party seeking relief, after
having had actual notice of the judgment,
manifested an intention to treat the judg-
ment as valid; and (2) granting the relief
would impair another person’s substantial
interest of reliance on the judgment.
Tenn. R. Civ. P. 60.02; Restatement (Sec-
ond) of Judgments § 66.

29. Judgment O386(3)
The Tennessee Rule of Civil Proce-

dure governing motions for relief from
judgments did not abrogate the longstand-
ing rule that void judgments may be at-
tacked at any time.  Tenn. R. Civ. P. 60.02.

30. Child Support O390
A parent’s duty to support his or her

child is owed to the child and continues
until the age of majority, no matter where
or with whom the child lives.

31. Infants O2435
Remand was required to determine

whether exceptional circumstances existed
to justify denying mother relief from void
default judgment terminating her parental
rights; the court needed to determine if
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mother, after receiving notice of the termi-
nation, manifested an intention to treat
the judgment as valid, then, if the court
found mother manifested an intention to
treat the judgment as valid, the court
must determine whether granting relief
from judgment would impair another per-
son’s substantial interest of reliance on the
judgment.  Restatement (Second) of Judg-
ments § 66.

Appeal by Permission from the Court of
Appeals, Western Section, Chancery Court
for Fayette County, No. 12354, Martha
Brasfield, Chancellor.

Harriet S. Thompson (at trial), Bolivar,
Tennessee, and Thomas F. Bloom (on ap-
peal), Nashville, Tennessee, for the appel-
lant, Kevin Turner.

Charles W. McGhee and Leah Lloyd
Hillis, Memphis, Tennessee, for the appel-
lee, Stephanie D. Turner.

OPINION

CORNELIA A. CLARK, J., delivered
the opinion of the Court, in which
SHARON G. LEE, C.J., and GARY R.
WADE, JEFFREY S. BIVINS, and
HOLLY KIRBY, JJ., joined.

We granted this appeal to determine
whether the courts below erred in conclud-
ing that the mother must be afforded relief
from a void default judgment terminating
her parental rights even though she did
not seek relief from the void judgment
under Rule 60.02(3) of the Tennessee
Rules of Civil Procedure until more than
eight years after it was entered.  We
agree with the courts below that the de-
fault judgment is void for lack of personal
jurisdiction and also conclude that the rea-

sonable time filing requirement of Rule
60.02 does not apply to petitions seeking
relief from void judgments under Rule
60.02(3).  Nevertheless, we hold that relief
from a void judgment should be denied if
the following exceptional circumstances ex-
ist:  ‘‘(1)[t]he party seeking relief, after
having had actual notice of the judgment,
manifested an intention to treat the judg-
ment as valid;  and (2) [g]ranting the relief
would impair another person’s substantial
interest of reliance on the judgment.’’  Re-
statement (Second) of Judgments § 66
(1982).  We hold that the record has not
been sufficiently developed to determine
whether exceptional circumstances exist.
Accordingly, we reverse the judgments of
the trial court and the Court of Appeals
and remand for the trial court to deter-
mine, after a hearing, whether exceptional
circumstances justify denying relief in this
case.

I. Factual and Procedural History

A. Divorce Proceedings

Kevin Turner (‘‘Father’’) and Stephanie
Tullous Turner (‘‘Mother’’) were married
in Tennessee on July 3, 1996.  Two chil-
dren were born of the marriage—the first
on September 13, 1996, and the second on
January 4, 1998.  On June 7, 1999, Father
filed a complaint for divorce in the Chan-
cery Court for Fayette County alleging
inappropriate marital conduct and irrecon-
cilable differences.1  In particular, Father
alleged that Mother was addicted to drugs
and had been violent toward him.  Father
sought custody of the children and re-
quested that Mother pay child support and
receive visitation in accordance with a plan
approved by the Department of Children’s

1. The complaint alleged that the couple had
been separated since May 24, 1999.  Father
filed an amended complaint on August 4,
1999, but the grounds alleged for divorce

remained the same, and any differences be-
tween Father’s initial and amended com-
plaints have no bearing on this appeal.
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Services (‘‘DCS’’).  Father alleged that
Mother was already subject to a DCS or-
der giving him custody of the children and
prohibiting her from being alone with
them.  Father also sought a restraining
order to prevent Mother from ‘‘molesting
or harassing him in any fashion’’ and ‘‘from
telephoning or otherwise contacting him in
any manner whatsoever, unless it per-
tain[ed] to the children.’’

On September 2, 1999, Mother, by and
through counsel, filed an answer and a
counter-complaint for divorce.  Mother de-
nied inappropriate marital conduct, but she
agreed a divorce should be granted based
on irreconcilable differences.  Mother
asked for custody of the children and for
Father to pay child support.  She request-
ed temporary visitation and opposed hav-
ing her visitation subject to a plan ap-
proved by DCS. Mother also asked the
trial court to order psychological evalua-
tions to assist it in determining which par-
ent should be awarded custody of the chil-
dren.

Following a hearing, the trial court on
September 17, 1999, granted Mother’s re-
quest for court-ordered psychological eval-
uations and directed ‘‘the parties, their
spouses or significant other[s], and their
minor children’’ to ‘‘undergo psychological
evaluation, testing and counseling’’ within
thirty days to determine ‘‘parental fitness

of the parties concerning the care, custody
and/or visitation of the minor children.’’
The trial court also directed Father and
Mother to ‘‘submit to weekly drug screens
and provide the results to the other attor-
ney.’’  Ten days later, the trial court en-
tered an order ‘‘upon the stipulation of
consent of the parties,’’ which provided a
temporary custody and visitation arrange-
ment.  Under this arrangement, Father
received temporary custody of the children
and Mother received visitation on alternate
weeks from Thursday afternoon until Mon-
day morning at 8:30 a.m. The trial court
directed Mother not to leave the children
with others during her visitation and di-
rected both parties not to expose the chil-
dren to drug or alcohol use.  Additionally,
the trial court entered a restraining order
‘‘against both parties’’ precluding them
from ‘‘harassing or attempting to harass
[each] other.’’

On November 9, 1999, Mother filed a
motion, again by and through counsel, re-
questing holiday visitation.  After a hear-
ing on December 10, 1999, the trial court
granted Mother holiday visitation, which
ended on January 3, 2000.2

On May 3, 2000, four months after the
last day of her holiday visitation, Mother’s
attorney filed a motion to withdraw as
counsel.3  As grounds for the motion,
Mother’s attorney alleged that he had

2. Mother received holiday visitation Decem-
ber 16–20 and December 23–27, 1999, and
December 30, 1999 to January 3, 2000.
However, the order formalizing the trial
court’s ruling was not entered until January
21, 2000.  Mother testified at the March 28,
2012 hearing in the trial court that her 1999–
2000 holiday visitation occurred at the home
of her friend, Charlie Fosset, Sr., whose ad-
dress was 380 Johnson Drive in Oakland,
Tennessee.  Mr. Fosset, Sr. had died before
the March 28, 2012 hearing;  however, his
son, who had moved into Mr. Fosset, Sr.’s
home after his death, testified at that hearing
that the address for his father’s home is actu-
ally 380 Johnson Drive, Rossville, Tennessee.

3. Mother’s attorney addressed the notice of a
May 12, 2000 hearing on his motion to with-
draw to Mother at 380 Johnson Drive, Ross-
ville, Tennessee 38066–Mr.  Fosset, Sr.’s
home address.  The record does not indicate
whether the May 12, 2000 hearing on coun-
sel’s motion to withdraw actually occurred.
In any event, on September 29, 2000, Moth-
er’s counsel sent a second notice of an Octo-
ber 19, 2000 hearing on his motion to with-
draw, but this notice was addressed only to
the attorneys representing Father and not to
Mother.
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been ‘‘unable to secure response and coop-
eration’’ and had ‘‘lost contact’’ with Moth-
er.

On May 19, 2000, Father filed:  (1) a
motion to terminate Mother’s parental
rights;  (2) a motion to suspend her visita-
tion;  and (3) a motion to hold her in
contempt.  As grounds for termination,
Father alleged that Mother had failed to
exercise visitation with the children since
returning them home from holiday visita-
tion on January 3, 2000, and had ‘‘made no
attempts or requests for visitation’’ since
that time.  As grounds for suspending her
visitation, Father alleged that Mother was
‘‘again using illegal drugs’’ and thus was
‘‘unstable and unsuitable to be around the
minor children without supervision.’’  As
grounds for contempt, Father alleged that
Mother had not submitted to the court-
ordered weekly drug screens since Novem-
ber 5, 1999.

On August 10, 2000, the trial court
granted Father’s motion to suspend Moth-
er’s ‘‘unsupervised visitation with the mi-
nor children TTT pending a clear drug
screen’’ but also ordered that Mother
would be allowed ‘‘to visit the minor chil-
dren at the Daycare Center.’’  The trial
court did not rule on Father’s motions to
terminate her parental rights and to hold
her in contempt.

On October 19, 2000, after a hearing, the
trial court entered a final divorce decree,
which:  (1) granted Father ‘‘absolute and
exclusive custody and control’’ of the minor
children;  (2) stated that Mother ‘‘had not
visited or had any other contact with the

parties[’] minor children since January 3,
2000’’;  (3) declared that Mother would not
be awarded visitation ‘‘until such time as
she demonstrate[d] by clear and convinc-
ing evidence that she is no longer addicted
to drugs’’;  (4) reserved the issue of child
support;  (5) divested Mother of all ‘‘right,
title and interest’’ to the marital home,
located at 65 Oak Court Cove;  and (6)
permanently enjoined Mother ‘‘from com-
ing about [Father] or his residence or from
harassing him in any form or manner
whatsoever and from interfering with his
custody of the parties[’] minor children,
except during such periods of visitation as
may be awarded [Mother].’’ 4  On the same
day the divorce decree was entered, the
trial court also entered a separate order
granting the motion to withdraw Mother’s
attorney had filed on May 3, 2000.5  The
trial court again did not rule on Father’s
May 19, 2000 motions to terminate Moth-
er’s parental rights and to hold her in
contempt.

B. Termination of Parental Rights

On July 16, 2001, approximately nine
months after the final divorce decree was
entered, Father filed another petition to
terminate Mother’s parental rights.  Fa-
ther alleged that Mother had willfully
abandoned her children by failing to have
any contact with them since January 3,
2000, and by failing to provide them with
any financial support.  See Tenn.Code
Ann. § 36–1–102(1)(A)(i) (2001).  Termi-
nating Mother’s parental rights was in the
children’s best interests, Father alleged,
because Mother’s drug abuse had ren-

4. The certificate of service of the Clerk and
Master for the Chancery Court of Fayette
County stated only that the final divorce de-
cree had been served on Mother ‘‘by mailing
same to her at her last known mailing ad-
dress, U.S. postage prepaid.’’  The record
does not indicate the actual address to which
the final decree was mailed.

5. As previously stated, Mother’s counsel pro-
vided notice of this hearing only to the attor-
neys representing Father and not to Mother,
and the record indicates that the order grant-
ing the motion to withdraw was provided only
to Father’s counsel and to the attorney who
had been allowed to withdraw from repre-
senting Mother.
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dered her consistently incapable either of
caring for them in a safe, stable, and
healthy environment or of establishing a
meaningful relationship with them.  Fa-
ther also alleged that he had remarried on
January 12, 2001, and that his new wife,
the children’s stepmother, was fulfilling all
parental responsibilities and intended to
adopt the children.  In his prayer for re-
lief, Father asked that Mother ‘‘be person-
ally served with a copy’’ of the petition to
terminate her parental rights, ‘‘in conform-
ity with the law.’’  In the alternative, Fa-
ther asked that Mother ‘‘be served by
publication.’’  Father listed Mother’s last
known address as the marital home—65
Oak Court Cove. Father did not list the
address to which Mother’s counsel had
sent the May 3, 2000 notice of hearing on
his motion to withdraw, even though that
address appeared in the record.

On the same day that Father filed his
petition to terminate, July 16, 2001, a civil
summons and copy of the petition was
issued to Mother at the marital home ad-
dress.  On July 23, 2001, the summons was
returned unserved with the process ser-
ver’s handwritten note, ‘‘She has moved.’’

Two days later, on July 25, 2001, the Clerk
and Master of the Chancery Court for
Fayette County signed and filed a ‘‘Non–
Resident Notice’’ (1) stating, based on the
civil complaint, that Mother ‘‘is a non-
resident of the State of Tennessee, and a
Resident of the State of Unknown’’;  (2)
directing Mother to file an answer by Sep-
tember 22, 2001, or the petition would be
‘‘taken for confessed and said cause set for
hearing ex-parte’’;  and (3) ‘‘order[ing]’’ the
notice ‘‘published for four consecutive
weeks in a newspaper published in Somer-
ville, Tennessee.’’  The record contains
neither a motion by Father requesting an
order authorizing constructive service by
publication nor an affidavit by Father or
his counsel detailing the diligent inquiries
that had been made to locate Mother’s
residence, both of which are required by
statute before constructive service by pub-
lication is attempted.6  Nevertheless, on
August 30, 2001, Father filed an affidavit
of the general manager of a weekly news-
paper in Somerville, which stated that the
notice had been published on August 1, 8,
15, and 22, 2001.

6. See Tenn. R. Civ. P. 4.08 (‘‘In cases where
constructive service of process is permissible
under the statutes of this state, such service
shall be made in the manner prescribed by
those statutes, unless otherwise expressly pro-
vided in these rules.’’);  Tenn.Code Ann.
§§ 36–1–117(m)(3) (2014) (‘‘Any motion for
an order for publication in these [termination]
proceedings shall be accompanied by an affi-
davit of the petitioners or their legal counsel
attesting, in detail, to all efforts to determine
the identity and whereabouts of the parties
against whom substituted service is sought.’’);
21–1–203(a)(5) (2009) (stating that personal
service may be dispensed with ‘‘[w]hen the
residence of the defendant is unknown and
cannot be ascertained upon diligent inquiry’’);
21–1–204(a)–(c) (2009) (‘‘(a) In case personal
service is not used, if the defendant does not
cause an appearance to be entered, the clerk,
as soon as the necessary affidavit is made,
shall enter upon the rule docket an order

requiring the defendant to appear at a certain
day named in the order, being a rule day, and
defend, or otherwise the bill will be taken for
confessed. (b) The clerk shall forthwith cause
a copy of this order to be published for four
(4) consecutive weeks in the newspaper men-
tioned in the order or designated by the gen-
eral rules of the court. (c) The order for
publication in lieu of personal service may be
made at any time after the filing of the bill.
The order of publication should contain the
names of the parties, the style of the court in
which the proceedings are had and the name
of the place where the court is held, without
any brief or abstract of facts, unless directed
by the court.’’).  The text of the current stat-
utes is not substantially different from the text
of the statutes in effect when Father relied
upon constructive service by publication to
serve Mother.  Thus, citations in this opinion
are to the current statutes.
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Mother did not file an answer to the
petition;  therefore, more than two months
later, on December 5, 2001, Father filed a
motion for default judgment.  The motion
was supported by an affidavit of Father’s
attorney, which stated that personal ser-
vice upon Mother had been attempted but
failed, because Mother had moved without
leaving a forwarding address, and that
constructive service by publication had
been utilized.  Father’s counsel’s affidavit
also stated that because personal service
had failed, no attempt would be made to
provide Mother with notice of the motion
for default judgment.

Following a December 7, 2001 hearing,
the trial court entered a default judgment
on December 17, 2001, terminating Moth-
er’s parental rights.  The judgment pro-
vided that Mother had ‘‘no further rights,
responsibilities and obligations to the mi-
nor children,’’ ‘‘no further right to notice of
proceedings for the adoption of the minor
children,’’ ‘‘no right to object to the chil-
dren’s adoption,’’ and no right ‘‘to have any
relationship, legal or otherwise[,] with the
minor children.’’  Additionally, the judg-
ment stated that Father had waived ‘‘any
and all child support arrearages’’ that
Mother owed him.

C. Petition to Set Aside
Termination Order

On July 29, 2010, more than eight years
after the judgment had been entered ter-
minating her parental rights, Mother filed,
through counsel, a petition seeking to set it

aside as void for lack of personal jurisdic-
tion.  Mother alleged that, because Father
had received the marital home in the final
divorce decree, he knew she was not resid-
ing at that address when the summons was
issued.  Mother also alleged that Father
could have located her through her friends
and family, or through his own knowledge
of the drug houses she frequented, had he
made any effort to do so.  Finally, Mother
alleged that Father’s attempt at construc-
tive service by publication was ineffective
because he had failed to file an affidavit
detailing the diligent efforts he had made
to locate her, as required by statute.

On September 1, 2010, Father filed an
answer to Mother’s petition, and an initial
hearing was held on December 16, 2010,
but the matter was not resolved.  Mother
obtained new counsel after this initial
hearing, and on March 7, 2011, filed a
memorandum of law, in which she relied
upon Rules 55.02 7 and 60.02 8 of the Ten-
nessee Rules of Civil Procedure in support
of her petition.  Mother also advised the
trial court that, during discovery, Father
had admitted to having known that Mother
was not residing in the marital home when
the summons was issued to that address
and to having made no effort, beyond con-
sulting with counsel, to locate Mother be-
fore having the summons issued to the
marital home address.  Based on these
admissions, Mother argued that construc-
tive service by publication had been inef-
fective to give the trial court personal ju-
risdiction over Mother, and as a result, the

7. The text of Tennessee Rule of Civil Proce-
dure 55.02 states:  ‘‘For good cause shown the
court may set aside a judgment by default in
accordance with Rule 60.02.’’  Mother’s ini-
tial motion incorrectly cited Tennessee Rule
of Civil Procedure 55.01.

8. The text of Tennessee Rule of Civil Proce-
dure 60.02 provides in relevant part as fol-
lows:

On motion and upon such terms as are just,
the court may relieve a party or the party’s
legal representative from a final judgment,
order or proceeding for the following reasons:
TTT (3) the judgment is void TTTT  The motion
shall be made within a reasonable time, and
for reasons (1) and (2) not more than a year
after judgment, order or proceeding was en-
tered or taken.
(Emphasis added.)
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default judgment terminating her parental
rights was void.  Mother also argued that
terminating her fundamental parental
rights without providing her with notice of
the petition to terminate violated her Due
Process rights.

In an April 14, 2011 memorandum, Fa-
ther argued that Mother’s petition was
barred by the one-year statute of repose
applicable to judgments terminating pa-
rental rights and should be dismissed as a
matter of law.  See Tenn.Code Ann. § 36–
1–113(q) (2014) (‘‘[I]n no event, for any
reason, shall a termination of parental
rights be overturned by any court or col-
laterally attacked by any person or entity
after one (1) year from the date of the
entry of the final order of termination.
This provision is intended as a statute of
repose.’’).  On May 18, 2011, Mother filed
a response, arguing that the statute of
repose does not apply to her petition be-
cause it challenges the default judgment as
void ab initio for lack of personal jurisdic-
tion.  Alternatively, Mother argued that
applying the statute of repose to bar her
challenge to the void default judgment ter-
minating her fundamental parental rights
would render the statute unconstitutional.
Three months later, Mother notified the
Tennessee Attorney General and Reporter
(‘‘Attorney General’’) of her constitutional
challenge to the statute of repose.9

On August 18, 2011, an agreed order
was entered allowing the Attorney General
to intervene for the limited purpose of
defending the constitutionality of the stat-
ute of repose.  In a brief filed January 24,
2012, the Attorney General argued that
the statute of repose does not apply to void
judgments.  As a result, the Attorney

General argued that, if the default judg-
ment terminating Mother’s parental rights
were determined to be void, Mother would
lack standing to challenge the constitution-
ality of the statute of repose because it
would not apply to bar her challenge.

The trial court held a second hearing on
Mother’s petition on March 18, 2012, at
which the following facts were established
as undisputed, either by reference to the
record or by uncontroverted testimony or
discovery admissions.  Father knew Moth-
er was not residing at the marital home
when the summons was issued to that
address on July 15, 2001.  Father made no
attempt to locate Mother before resorting
to constructive service by publication, oth-
er than consulting with his attorney.  Be-
cause of her relapse to drug use, Mother
had not contacted Father or the children
or provided the children with financial sup-
port since January 3, 2000, almost eighteen
months before Father filed the petition to
terminate her parental rights.

In his testimony at the hearing, Father
denied having any knowledge of Mother’s
whereabouts or any contact information
for her friends and family that would have
enabled him to locate her.  Father ex-
plained that he had visited Mother’s family
in California once in 1997, for less than two
weeks, and had not recalled their names or
contact information four years later when
he filed the termination petition.  Father
was not asked, and therefore did not ex-
plain, why he had failed to attempt person-
al service on Mother at the address her
own attorney had used when sending no-
tice of the hearing on his motion to with-
draw.

9. Rule 24.04 provides:
When the validity of a statute of this state[s]

or an administrative rule or regulation of this
[s]tate is drawn in question in any action to
which the State or an officer or agency is not

a party, the court shall require that notice be
given the Attorney General, specifying the
pertinent statute, rule or regulation.
Tenn. R. Civ. P. 24.04.
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In her testimony, Mother admitted los-
ing contact with ‘‘everybody’’—including
her children, Father, her siblings, and her
parents—after relapsing into drug abuse
in January 2000.  Mother said that, from
the time of her relapse until November
2004, when she entered a drug-treatment
program, she ‘‘[had] stayed here and
there, wherever [she] possibly could.’’  Al-
though Mother named three male friends
with whom she had sporadically resided
during this period, she conceded that she
had not given their names, phone num-
bers, or contact information to Father.
Nevertheless, Mother testified that Father
could have located her at drug houses in
Fayette County, which they had frequent-
ed together during their marriage, or con-
tacted her through her family members,
who had the addresses of the male friends
with whom she was residing.  Mother stat-
ed that Father either had contact informa-
tion for her family or easily could have
obtained it.  She explained that, although
her family members resided in California,
her grandmother’s California telephone
number had remained the same for sixty-
five years.  Mother stated that Father had
visited her grandmother in 1997, knew her
grandmother’s surname, and could have
obtained her telephone number simply by
calling directory assistance in California.
Mother maintained that, had Father sim-
ply contacted her family, her sisters could
have located her, as they did in April 2000,
when they notified Mother of her own
mother’s death.10  Mother explained that
her sisters reached her then by contacting
Charlie Fosset, Sr., one of the male
friends with whom she had sporadically
resided and with whom she was residing in
July 2001.  Mother was not asked, and

therefore did not explain, whether she had
received the notice of a hearing on her at-
torney’s motion to withdraw, which her at-
torney sent to Mr. Fosset, Sr.’s address on
May 3, 2000.

Mother testified that she has been drug-
free and ‘‘clean’’ since entering a drug-
treatment program in November 2004.
After her release from the treatment cen-
ter, Mother moved to Memphis and did not
return to Fayette County.  Mother had
been working at a barbeque restaurant in
Memphis since 2005, and by the time of
the 2012 hearing on her petition, Mother
held a manager position at the restaurant.
According to Mother, she learned her pa-
rental rights had been terminated in 2008,
but waited two years to file her petition
because she could not afford to hire a
lawyer.  Mother admitted that she had
made no attempt to contact, visit, or finan-
cially support the children since her last
visitation with them on January 3, 2000.

Two of Mother’s sisters testified on her
behalf as well.11  Like Mother, JT testified
that the California telephone number of
Mother’s grandmother had not changed in
sixty-five years and Father easily could
have obtained it from California directory
assistance.  JT testified that, although she
would have been unable to provide Father
with Mother’s address, she would have
given him Mr. Fosset, Sr.’s telephone num-
ber, which Mother had given her.  By
calling Mr. Fosset, Sr., JT testified that
Father could have located Mother, as JT
did in April 2000, when their mother
passed away.

Another of Mother’s sisters, VT, testi-
fied that Mother had no regular contact
with her family from the time of her re-

10. Although Mother and her sisters testified
that their mother died in April 2001, the pro-
gram from their mother’s funeral was intro-
duced at trial and establishes that she died on
April 24, 2000.

11. For brevity and clarity, we refer to Moth-
er’s sisters, Joyce and Veronica Tullous, by
their initials.
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lapse in 2000 until after Mother entered
the drug-treatment program in 2004.  VT
stated that Mother was ‘‘[w]allowing in the
street,’’ and going ‘‘from this drug house to
that drug house, until that person got tired
of her and kicked her out.’’  VT explained
that the family had been able to notify
Mother of her own mother’s death only
because ‘‘this good person, Charlie [Fos-
set, Sr.] managed to find someone to hunt
her down on the streets’’ and ‘‘let her
know that her mother [had] passed away.’’
VT testified that when Mother telephoned
her family from Mr. Fosset, Sr.’s home,
arrangements were made for VT to travel
to Tennessee and escort Mother back to
California for their mother’s funeral.  Ac-
cording to VT, when she and Mother
boarded their flight to California, Mother
was ‘‘so on drugs to where the people
wanted to kick [them] off the plane.’’
Mother returned to Tennessee by bus, and
her family did not hear from her again
until 2004.  VT acknowledged that she had
moved several times since Father visited
California in 1997, had been imprisoned for
nine months on a probation violation, and
had no telephone of any sort until 2003.
Nevertheless, like her sisters, VT testified
that her grandmother’s California tele-
phone number had not changed for many
years and that the family would have put
Father in contact with Mother had he lo-
cated their grandmother’s number through
directory assistance and called her.

Two other witnesses, former babysitters
for Mother and Father, testified that they
could have located Mother had Father con-
tacted them, but these witnesses were un-
able to provide any specific address or
location where Mother was residing at the
time Father filed the termination petition.
Father admitted knowing these witnesses

but testified that he had not known, and
had no reason to believe, they would have
had information about Mother’s where-
abouts.

On July 18, 2012, the trial court granted
Mother’s petition and set aside the default
judgment terminating her parental
rights.12  The trial court first found that,
because Father had known Mother was
not residing at the marital residence, his
attempt at personal service at that address
was, at best, futile, and at worst, bad faith.
The trial court also found, however, that
Mother had no permanent address during
the relevant time and that Father had no
information about where she was staying.
Nevertheless, the trial court ruled that,
while Father had no obligation to search
for Mother at drug houses, he was obligat-
ed to make some attempt to locate her
family and through them ascertain her
whereabouts.  The trial court did not rule
on Father’s argument that Mother’s peti-
tion should be dismissed as barred by the
one-year statute of repose or Mother’s ar-
gument that the statute of repose would be
unconstitutional if applied to bar her peti-
tion.

On August 14, 2012, Father filed a no-
tice of appeal from the trial court’s ruling.
The Court of Appeals thereafter dismissed
the appeal without prejudice, finding that
the trial court’s order was not final be-
cause it had not adjudicated the issues
concerning the applicability of the statute
of repose.  The trial court subsequently
ordered Mother, Father, and the Attorney
General to brief the statute of repose is-
sues and conducted another hearing.  On
July 17, 2013, the trial court agreed with
the Attorney General and ruled that, be-
cause the judgment terminating Mother’s
parental rights is void ab initio, the statute

12. Aside from the procedural history already
recited, there is no explanation in the record
for the two-year delay between the date Moth-

er filed her petition and the trial court’s deci-
sion.

91



268 Tenn. 473 SOUTH WESTERN REPORTER, 3d SERIES

of repose does not apply to bar Mother’s
petition.  Father filed a second notice of
appeal on August 12, 2013.  After granting
Father’s motion to consolidate the appel-
late records from the two appeals, the
Court of Appeals, on January 17, 2014,
affirmed the trial court’s decision setting
aside as void the default judgment termi-
nating Mother’s parental rights.  Turner
v. Turner, No. W2013–01833–COA–R3–
CV, 2014 WL 3057320, *17 (Tenn.Ct.App.
July 7, 2014).  The Court of Appeals did so
reluctantly and with the recognition of the
‘‘profound consequences for not only the
parties, but the minor children at issue.’’
Id. at *16.  The Court of Appeals ex-
plained, however, that under the circum-
stances of this case, Mother’s petition is
not barred by the doctrine of laches.  Id.
Additionally, the Court of Appeals declined
to consider whether the statute of repose
bars relief because Father had failed to
argue that the statute of repose ‘‘bars
relief from a void judgment.’’  Id. at *15.
Although the Court of Appeals’ decision
was unanimous, one judge wrote separate-
ly and urged this Court to grant review,
should an application for permission to
appeal be filed, to ‘‘reverse’’ the Court of
Appeals’ decision, and to ‘‘clarify the law.’’
Id. at *18 (Summers, Sr. J., concurring
opinion).

Father filed an application for permis-
sion to appeal.  Tenn. R.App. P. 11.  We
granted Father’s application, and in addi-
tion, directed the parties to address in
their briefs the following issues:  ‘‘whether
[Mother] was required under [Tennessee
Rule of Civil Procedure] 60.02 to file her
petition to set aside within a reasonable
time and, if not, whether exceptional cir-
cumstances exist in this case that require a
different rule.’’  Turner v. Turner, No.
W2013–01833–SC–R11–CV (Tenn. Nov. 20,
2014) (order granting the application and
directing supplemental briefing).

II. Standard of Review

[1–3] In general, we review a trial
court’s ruling on a request for relief from a
final judgment under Rule 60.02 of the
Tennessee Rules of Civil Procedure (‘‘Ten-
nessee Rule 60.02’’) pursuant to the abuse
of discretion standard.  Discover Bank v.
Morgan, 363 S.W.3d 479, 487 (Tenn.2012)
(citing Henry v. Goins, 104 S.W.3d 475,
479 (Tenn.2003)).  We have not previously
considered whether this standard applies
to a trial court’s ruling on a motion alleg-
ing that a judgment is void for lack of
jurisdiction under Tennessee Rule 60.02(3).
Nevertheless, we have previously held that
‘‘[w]hether a trial court has subject matter
jurisdiction over a case is a question of law
that we review de novo with no presump-
tion of correctness.’’  Furlough v. Spher-
ion Atl. Workforce, LLC, 397 S.W.3d 114,
122 (Tenn.2013) (citing Word v. Metro Air
Servs., Inc., 377 S.W.3d 671, 674 (Tenn.
2012)).  Moreover ‘‘[a] decision regarding
the exercise of personal jurisdiction over a
defendant involves a question of law’’ to
which de novo review applies, Gordon v.
Greenview Hosp., Inc., 300 S.W.3d 635,
645 (Tenn.2009), and de novo review also
applies when we are interpreting the Ten-
nessee Rules of Civil Procedure, Thomas
v. Oldfield, 279 S.W.3d 259, 261 (Tenn.
2009).

[4] Furthermore, when interpreting
our own rules of civil procedure, we con-
sult and are guided by the interpretation
that has been applied to comparable feder-
al rules of procedure.  Id. at 261–62;  see
also Williamson Cnty. v. Twin Lawn Dev.
Co., 498 S.W.2d 317, 320 (Tenn.1973)
(‘‘[O]ur Rules having been taken from the
Federal Rules of Civil Procedure, and the
object of our virtual adoption of the federal
rules being to have similar rules of proce-
dure in state trial courts and federal dis-
trict courts, it is proper that we look to the
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interpretation of the comparable Federal
Rule.’’).

[5] Rule 60(b)(4) of the Federal Rules
of Civil Procedure (‘‘Federal Rule
60(b)(4)’’) is comparable, indeed, identical
to Tennessee Rule 60.02(3).  Federal
courts apply de novo review when consid-
ering a district court’s ruling on a Federal
Rule 60(b)(4) motion.  See Cent. Vermont
Pub. Serv. Corp. v. Herbert, 341 F.3d 186,
189 (2d Cir.2003) (‘‘Almost every Circuit
has adopted de novo review of [Federal]
Rule 60(b)(4) motions, and we know of no
Circuit that defers to the district court on
a [Federal] Rule 60(b)(4) ruling.’’ (citing
Vinten v. Jeantot Marine Alliances, S.A.,
191 F.Supp.2d 642, 649–50 & nn. 12–13
(D.S.C.2002) (collecting cases));  Jackson v.
FIE Corp., 302 F.3d 515, 522 (5th Cir.
2002) (‘‘[W]e review Rule 60(b)(4) chal-
lenges [to a void judgment] de novo ‘‘be-
cause it is ‘a per se abuse of discretion for
a district court to deny a motion to vacate
a void judgment.’ ’’  (quoting Carter v.
Fenner, 136 F.3d 1000, 1005 (5th Cir.
1998));  Burke v. Smith, 252 F.3d 1260,
1263 (11th Cir.2001) (stating that de novo
review applies to a federal district court’s
ruling on a motion for relief from a void
judgment based on Rule 60(b)(4) of the
Federal Rules of Civil Procedure ‘‘ ‘be-
cause the question of the validity of a
judgment is a legal one.’ ’’ (quoting Export
Group v. Reef Indus., Inc., 54 F.3d 1466,
1469 (9th Cir.1995))).  We agree with the
rationale of these decisions and will apply
de novo review, with no presumption of
correctness, when reviewing a trial court’s
ruling on a Tennessee Rule 60.02(3) motion
to set aside a judgment as void.  Any
factual findings a trial court makes shall
be reviewed de novo, with a presumption
of correctness, unless the evidence prepon-
derates otherwise.  Tenn. R.App. P. 13(d).

III. Analysis

The dispositive issues in this appeal are:
(1) whether the trial court and Court of
Appeals erred in concluding that the order
terminating Mother’s parental rights is
void for lack of personal jurisdiction;  (2) if
the order is void, is Mother automatically
entitled to relief, or does Tennessee Rule
60.02(3) condition relief upon Mother hav-
ing filed her motion within a reasonable
time;  and (3) if the reasonable time filing
requirement does not apply to motions
based on Tennessee Rule 60.02(3), may a
court deny relief from a void judgment
based on exceptional circumstances.  To
answer these questions, we begin with an
overview of the general legal principles
relevant to jurisdiction, void judgments,
and constructive service by publication.

A. Jurisdiction Generally

[6–11] The lawful authority of a court
to adjudicate a controversy brought before
it depends upon that court having jurisdic-
tion of the subject matter and jurisdiction
of the parties.  Landers v. Jones, 872
S.W.2d 674, 675 (Tenn.1994);  Kane v.
Kane, 547 S.W.2d 559, 560 (Tenn.1977);
Brown v. Brown, 155 Tenn. 530, 296 S.W.
356, 358 (1927).  Subject matter jurisdic-
tion refers to the power of a court to
adjudicate the particular category or type
of case brought before it.  Estate of
Brown, 402 S.W.3d 193, 198–99 (Tenn.
2013);  Chapman v. DaVita, Inc., 380
S.W.3d 710, 712 (Tenn.2012);  Word, 377
S.W.3d at 674.  Personal jurisdiction re-
fers to the power of a court over the
parties to the controversy to render a
binding judgment.  Landers, 872 S.W.2d
at 675.  The concepts of subject matter
jurisdiction and personal jurisdiction are
fundamentally different.  Ins. Corp. of Ire-
land v. Compagnie des Bauxites de Gui-
nee, 456 U.S. 694, 701–03, 102 S.Ct. 2099,
72 L.Ed.2d 492 (1982);  Landers, 872
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S.W.2d at 675.  Subject matter jurisdiction
confines judicial power to the boundaries
drawn in constitutional and statutory pro-
visions.  Ins. Corp. of Ireland, 456 U.S. at
702, 102 S.Ct. 2099;  Word, 377 S.W.3d at
674;  Northland Ins. Co. v. State, 33
S.W.3d 727, 729 (Tenn.2000).  As a result,
‘‘[a] party’s consent, silence, waiver, en-
tered plea, or appearance before the court,
is not sufficient to confer subject matter
jurisdiction.’’  Estate of Brown, 402
S.W.3d at 198 (citing In Re Estate of
Trigg, 368 S.W.3d 483, 489 (Tenn.2012);
Caton v. Pic–Walsh Freight Co., 211 Tenn.
334, 364 S.W.2d 931, 933 (1963)).  See also
Tenn. R. Civ. P. 12.08 (stating that subject
matter jurisdiction may not be waived).
As a result, subject matter jurisdiction
may be challenged at any time and may be
raised by a court on its own motion, even if
the parties have not raised the issue.
Johnson v. Hopkins, 432 S.W.3d 840, 844
(Tenn.2013).

[12–14] By contrast, personal jurisdic-
tion recognizes and protects an individual
liberty interest that flows from the Due
Process Clause and requires that mainte-
nance of the suit ‘‘not offend ‘traditional
notions of fair play and substantial jus-
tice.’ ’’  Ins. Corp. of Ireland, 456 U.S. at
702, 102 S.Ct. 2099 (quoting Int’l Shoe Co.
v. Washington, 326 U.S. 310, 316, 66 S.Ct.
154, 90 L.Ed. 95 (1945)).  ‘‘It represents a
restriction on judicial power not as a mat-
ter of sovereignty, but as a matter of
individual liberty.’’  Id. at 703, 102 S.Ct.
2099.  Because the requirement of person-
al jurisdiction functions to protect an indi-
vidual right, it can, like other such rights,
be waived.  Id.;  Landers, 872 S.W.2d at
675.

B. Void Judgments

[15–22] ‘‘[A] void judgment is one so
affected by a fundamental infirmity that
the infirmity may be raised even after the
judgment becomes final.  The list of such
infirmities is exceedingly short;  otherwise,
[the] exception to finality would swallow
the rule.’’  United Student Aid Funds,
Inc. v. Espinosa, 559 U.S. 260, 270, 130
S.Ct. 1367, 176 L.Ed.2d 158 (2010) (inter-
nal citation omitted).  A judgment ren-
dered by a court lacking either personal or
subject matter jurisdiction is void.  Ins.
Corp. of Ireland, 456 U.S. at 694, 102 S.Ct.
2099;  Hood v. Jenkins, 432 S.W.3d 814,
825 (Tenn.2013);  Gentry v. Gentry, 924
S.W.2d 678, 680 (Tenn.1996).13  Neverthe-
less, a judgment of a court of general
jurisdiction is presumed to be valid and
will be held void only when ‘‘its invalidity
is disclosed by the face of that judgment,
or in the record of the case in which that
judgment was rendered.’’  Giles v. State
ex rel. Giles, 191 Tenn. 538, 235 S.W.2d 24,
28 (1950);  see also Hood, 432 S.W.3d at
825.

A [judgment] is absolutely void if it
appears on the face of the record itself
either that the Court had no general
jurisdiction of the subject matter, or
that the [judgment] is wholly outside of
the pleadings, and no consent thereto
appears.  A [judgment] is void as to any
person shown by the record itself not to
have been before the Court in person, or
by representation.  A [judgment] not
prima facie void is valid and bind-
ingTTTT

All [judgments] not thus appearing on
their face to be void are absolutely proof

13. This proposition ‘‘traces back to the En-
glish Year Books’’ and was well-entrenched in
American law even before the United States
Supreme Court held in Pennoyer v. Neff, 95
U.S. 714, 732, 24 L.Ed. 565 (1878) that the
judgment of a court lacking personal jurisdic-

tion violates the Due Process Clause of the
Fourteenth Amendment.  Burnham v. Superi-
or Court of California, Cnty. of Marin, 495
U.S. 604, 608, 110 S.Ct. 2105, 109 L.Ed.2d
631 (1990) (plurality opinion) (collecting early
American decisions on the subject).
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against collateral attack, and no parol
proof is admissible on such an attack to
show any defect in the proceedings, or in
the [judgment].

Gentry, 924 S.W.2d at 680 (Tenn.1996)
(quoting William H. Inman, Gibson’s Suits
in Chancery § 228 at 219–20 (7th
ed.1988)).  If the defect allegedly render-
ing the challenged judgment void is not
apparent from the face of the judgment or
the record of the proceeding from which
the challenged judgment emanated and
must instead be established by additional
proof, the judgment is merely voidable, not
void.  Hood, 432 S.W.3d at 825.

The trial court’s subject matter jurisdic-
tion over Father’s petition to terminate
Mother’s parental rights has not been
questioned, nor has any contention been
made that the default judgment terminat-
ing Mother’s parental rights was outside
the scope of the pleadings.  This case fo-
cuses solely on whether the default judg-
ment terminating Mother’s parental rights
is void because the constructive service by
publication was not accomplished in accor-
dance with statutory requirements and
therefore failed to provide the trial court
with personal jurisdiction over Mother.14

C. Obtaining Personal Jurisdiction

[23–25] A court obtains personal juris-
diction over a party defendant by service
of process.  Ramsay v. Custer, 387 S.W.3d
566, 568 (Tenn.Ct.App.2012);  see also
Johnson v. McKinney, 32 Tenn.App. 484,
222 S.W.2d 879, 883 (1948) (‘‘The general
rule is that notice by service of process or

in some other manner provided by law is
essential to give the court jurisdiction of
the parties;  and judgment rendered with-
out such jurisdiction is void and subject to
attack from any angle.’’  (emphasis add-
ed)).  ‘‘The record must establish that the
plaintiff complied with the requisite proce-
dural rules, and the fact that the defendant
had actual knowledge of attempted service
does not render the service effectual if the
plaintiff did not serve process in accor-
dance with the rules.’’  Ramsay, 387
S.W.3d at 568;  see also Overby v. Overby,
224 Tenn. 523, 457 S.W.2d 851, 852 (1970)
(‘‘That a judgment [i]n personam against a
defendant who is not before the court ei-
ther by service of process or by entry of
appearance is void there can be no ques-
tion.  It is well settled that a judgment
rendered against a defendant in any kind
of a case, when process has never been
served on him TTT in the way provided by
law TTT;  and where there has been no
voluntary appearance of the defendant, is
clearly void.’’ (emphasis added) (citation
and internal quotation marks omitted)).  A
court ‘‘without personal jurisdiction of the
defendant’’ is wholly ‘‘without power to
proceed to an adjudication’’ binding on
that defendant, regardless of the specific
reason such jurisdiction is lacking.  Em-
ployers Reinsurance Corp. v. Bryant, 299
U.S. 374, 381, 57 S.Ct. 273, 81 L.Ed. 289
(1937).

Father argues that the judgment termi-
nating Mother’s parental rights is not void
because the record contains prima facie
evidence that the trial court acquired per-

14. Mother appeared through counsel in the
divorce proceeding and was represented by
counsel when Father filed his initial motion to
terminate her parental rights, but Father’s
initial motion was never adjudicated.  By the
time Father filed his second petition to termi-
nate Mother’s parental rights, her attorney
had been permitted to withdraw, so Mother
was not before the trial court by representa-

tion when the default judgment terminating
her parental rights was entered.  Additional-
ly, Mother did not confer personal jurisdiction
upon the trial court by voluntarily participat-
ing in the termination proceeding.  It is un-
disputed that constructive service by publica-
tion is the sole means by which the trial court
allegedly acquired personal jurisdiction over
Mother.
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sonal jurisdiction over Mother through
constructive service by publication.  Moth-
er responds, however, that the record
shows that Father failed to comply with
the statutory requirements for construc-
tive service by publication, and as a result,
the judgment terminating her parental
rights is void for lack of personal jurisdic-
tion.  The record unquestionably supports
Mother’s argument.

D. Constructive Service
by Publication

1. Constitutional Dimensions

Constructive service by publication of a
small notice in the classified section of a
local newspaper has been an accepted
method of substituted service for well over
a century.  See, e.g., Pennoyer v. Neff, 95
U.S. 714, 727, 24 L.Ed. 565 (1877).  How-
ever, sixty-five years ago, the United
States Supreme Court clarified that con-
structive service by publication is permissi-
ble only if it is accomplished in a manner
reasonably calculated to give a party de-
fendant adequate notice of the pending
judicial proceedings.  Mullane v. Cent.
Hanover Bank & Trust Co., 339 U.S. 306,
314, 70 S.Ct. 652, 94 L.Ed. 865 (1950).

In Mullane, the Supreme Court ob-
served that ‘‘[m]any controversies have
raged about the cryptic and abstract words
of the Due Process Clause but there can
be no doubt that at a minimum they re-
quire that deprivation of life, liberty or
property by adjudication be preceded by
notice and opportunity for hearing appro-
priate to the nature of the case.’’  Id. at
313, 70 S.Ct. 652.  The Supreme Court
noted that personal service is the classic
form of notice and is ‘‘always adequate in
any type of proceeding.’’  Id. at 313, 70
S.Ct. 652.  But the Supreme Court
stopped short of mandating personal ser-
vice in all circumstances, explaining that
‘‘[a] construction of the Due Process

Clause which would place impossible or
impractical obstacles in the way could not
be justified.’’  Id. at 313–14, 70 S.Ct. 652.
Nevertheless, the Supreme Court reiterat-
ed that ‘‘when notice is a person’s due,
process which is a mere gesture is not due
process.’’  Id. at 315, 70 S.Ct. 652.  The
Supreme Court highlighted some of the
problems with publication notice:

It would be idle to pretend that publica-
tion alone TTT is a reliable means of
acquainting interested parties of the fact
that their rights are before the courts.
It is not an accident that the greater
number of cases reaching this Court on
the question of adequacy of notice have
been concerned with actions founded on
process constructively served through
local newspapers.  Chance alone brings
to the attention of even a local resident
an advertisement in small type inserted
in the back pages of a newspaper, and if
he makes his home outside the area of
the newspaper’s normal circulation the
odds that the information will never
reach him are large indeedTTTT  In
weighing its sufficiency on the basis of
equivalence with actual notice, we are
unable to regard this as more than a
feint.

Id.  For missing or unknown persons, the
Supreme Court explained that service by
this ‘‘indirect and even TTT probably futile’’
means—publication—does not raise Due
Process concerns.  Id. at 317, 70 S.Ct. 652.
But as to known parties with known ad-
dresses, the Supreme Court concluded that
notice by publication is constitutionally de-
fective because it is not ‘‘reasonably calcu-
lated, under all the circumstances, to ap-
prise interested parties of the pendency of
the action and afford them an opportunity
to present their objections.’’  Id. at 314, 70
S.Ct. 652.

The Court revisited Mullane thirty-
three years later in Mennonite Board of
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Missions v. Adams, 462 U.S. 791, 103
S.Ct. 2706, 77 L.Ed.2d 180 (1983).  There,
a landowner signed a mortgage in favor of
the Mennonite Board of Missions.  Id. at
792, 103 S.Ct. 2706.  After the landowner
failed to pay property taxes, the county
began proceedings to sell the property.
Id. at 794, 103 S.Ct. 2706.  Indiana law
required posting notice at the county
courthouse and publishing notice for three
consecutive weeks but allowed the county
to sell the property thereafter to the high-
est bidder.  Id. at 793, 103 S.Ct. 2706.
After the auction, a two-year redemption
period commenced, during which anyone
with an interest in the property could pay
the delinquency.  Id. Failing that, the pur-
chaser acquired the deed.  Id. at 794, 103
S.Ct. 2706.  The county published notice
and auctioned the property.  Id. Adams,
as the high bidder, sued to quiet title to
the property.  Id. at 794–95, 103 S.Ct.
2706.  Mennonite Board of Missions did
not learn of the tax sale until after the
redemption period had expired and argued
that publication notice of the tax sale was
constitutionally inadequate.  Id. The
Indiana courts rejected this argument, but
the Supreme Court held that ‘‘unless the
mortgagee is not reasonably identifiable,
constructive notice alone does not satisfy
the mandate of Mullane.’’ Id. at 798, 103
S.Ct. 2706 (emphasis added).  The Su-
preme Court observed that Mennonite
Board of Missions’ identity was known,
and it assumed that its address could have
been ascertained by reasonably diligent
efforts.  Id. at 798 n. 4, 103 S.Ct. 2706.
The Supreme Court held that ‘‘[n]otice by
mail or other means as certain to ensure
actual notice is a minimum constitutional
precondition to a proceeding which will
adversely affect the liberty or property
interests of any party, whether unlettered
or well versed in commercial practice, if its
name and address are reasonably ascer-
tainable.’’  Id. at 800, 103 S.Ct. 2706.  The

Supreme Court held that publication notice
failed to provide Mennonite Board of Mis-
sions with due process.  Id.

From these decisions, a common theme
emerges:  constructive service by publica-
tion should be viewed as a last resort
means of serving a party whose identity is
known.  See Walker v. City of Hutchinson,
352 U.S. 112, 117, 77 S.Ct. 200, 1 L.Ed.2d
178 (1956) (‘‘In too many instances notice
by publication is no notice at all.’’);  City of
New York v. New York, New Haven &
Hartford R.R. Co., 344 U.S. 293, 296, 73
S.Ct. 299, 97 L.Ed. 333 (1953) (‘‘Notice by
publication is a poor and sometimes a
hopeless substitute for actual service of
notice.  Its justification is difficult at
best.’’);  In re Adoption of M.D.W., Jr.,
No. M2007–01689–COA–R3–PT, 2008 WL
820561, at *2 (Tenn.Ct.App. Mar. 26, 2008)
(‘‘Constructive service is the last resort
and is only permitted when the defendant’s
residence is unknown.’’);  1 Restatement
(Second) of Judgments § 2, reporter’s note
cmt. a (1982) (‘‘Some courts still do not
seem to have appreciated the thrust of
Mullane.  The critical distinction is be-
tween notice to known claimants and no-
tice to persons unknown.  Notice by publi-
cation meets the requirement of adequate
notice as to the latter but not as to the
former.’’ (internal citations omitted)).

2. Statutory Requirements for
Constructive Service by

Publication

[26, 27] Tennessee statutes permitting
constructive service by publication incor-
porate safeguards to ensure that the fore-
going constitutional principles are satis-
fied.  See Garland v. Seaboard Coastline
R.R., 658 S.W.2d 528, 530 (Tenn.1983)
(recognizing that the provisions of Rule 4
of the Tennessee Rules of Civil Procedure
were designed to ensure that process is
served in a manner reasonably calculated
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to provide a defendant with adequate no-
tice of pending judicial proceedings);
Freeman v. City of Kingsport, 926 S.W.2d
247, 250 (Tenn.Ct.App.1996) (holding that
the ‘‘diligent inquiry’’ language of Tennes-
see Code Annotated section 21–1–203 es-
sentially codifies the constitutional due
process standard that ‘‘actual notice is re-
quired if the interested party’s name and
address are reasonably ascertainable’’).
Therefore, because service of process is
not ‘‘a mere perfunctory act’’ but has ‘‘con-
stitutional dimensions,’’ a plaintiff who re-
sorts to constructive service by publication
must comply meticulously with the gov-
erning statutes.  In re Z.J.S., No. M2002–
02235–COA–R3–JV, 2003 WL 21266854, at
*6 (Tenn.Ct.App. June 3, 2003) (citing In
re Baby Girl B, 224 Conn. 263, 618 A.2d 1,
17 (Conn.1992)).  Father failed to comply
with the governing statutes.

Service of process in termination of pa-
rental rights cases in chancery and circuit
courts is accomplished pursuant to the
Tennessee Rules of Civil Procedure and
state statutes.  Tenn.Code Ann. §§ 36–1–
113(e),–117(m)(1).  With respect to con-
structive service, the Tennessee Rules of
Civil Procedure generally defer to the stat-
utes.  See Tenn. R. Civ. P. 4.08 (‘‘In cases
where constructive service of process is
permissible under the statutes of this
state, such service shall be made in the
manner prescribed by those statutes, un-
less otherwise expressly provided in these
rules.’’).  Several statutes address the top-
ic of constructive service by publication.
First, Tennessee Code Annotated section
21–1–203(a) authorizes dispensing with
personal service of process in various cir-
cumstances, including, ‘‘[w]hen the resi-
dence of the defendant is unknown and
cannot be ascertained upon diligent inqui-

ry.’’  Tenn.Code Ann. § 21–1–203(a)(5).
To dispense with personal service of pro-
cess in any of the instances described in
subsection (a), however, subsection (b) re-
quires that the facts ‘‘be stated under oath
in the bill, or by separate affidavit, or
appear by the return.’’  Id. § 21–1–203(b).
Another statute, which applies specifically
to parental termination proceedings, pro-
vides that, when a plaintiff seeks to dis-
pense with personal service of process, the
plaintiff must move ‘‘for an order of publi-
cation’’ and states that the plaintiff’s mo-
tion ‘‘shall be accompanied by an affidavit
of the petitioners or their legal counsel
attesting, in detail, to all efforts to deter-
mine the identity and whereabouts of the
parties against whom substituted service
is sought.’’  Id. § 36–1–117(m)(3) (empha-
sis added).15

Thus, consistent with Mullane and
Mennonite Board of Missions, Tennessee
statutes authorize dispensing with person-
al service of process in a proceeding to
terminate parental rights only if:  (1) ‘‘the
defendant’s residence is unknown and can-
not be ascertained upon diligent inquiry,’’
Tenn.Code Ann. § 21–1–203(a)(5);  and (2)
the plaintiff has asked for an order autho-
rizing constructive service by publication
and has supported the request with an
affidavit ‘‘attesting, in detail, to all efforts
to determine the identity and whereabouts
of the parties against whom substituted
service is sought.’’  Tenn.Code Ann. § 36–
1–117(m)(3).  Only when the residence of
the defendant cannot be obtained through
diligent inquiry may a party resort to con-
structive service by publication.  The stat-
ute permitting constructive service by
publication in parental termination pro-
ceedings specifically ‘‘places the burden of
demonstrating diligent inquiry upon the

15. The current text of Tennessee Code Anno-
tated section 36–1–117(m)(3) is identical to
the statutory text in place when Father filed

his petition and relied upon constructive ser-
vice by publication.
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petitioners by requiring a detailed affida-
vit from the petitioners or their legal
counsel attesting to all efforts made to
determine the whereabouts of the un-
served party.’’  In re Adoption of
F.M.B.P.W., No. M2007–01691–COA–R3–
PT, 2008 WL 821670, at *2 . (Tenn.Ct.App.
Mar. 26, 2008);  see also Tenn.Code Ann.
§ 36–1–117(m)(3) (describing the required
affidavit).

In determining whether the default
judgment terminating Mother’s parental
rights is void for lack of personal jurisdic-
tion, we have limited our consideration to
the face of the default judgment itself and
the record of the proceedings from which
the judgment emanated.  The record con-
tains neither a motion from Father re-
questing an order authorizing constructive
service by publication nor an affidavit de-
scribing the diligent inquiries that were
made to locate Mother’s whereabouts or
her residence.  The sole affidavit in the
record, filed by counsel for Father in sup-
port of Father’s motion for default judg-
ment, states only that, ‘‘[a]fter a failure to
obtain service on [Mother] because she
had moved with no [ ] forwarding address,
service on [her] was obtained by publica-
tion.’’  This affidavit is facially insufficient
to satisfy the statutory requirement.  Not
only was this affidavit submitted after Fa-
ther had resorted to constructive service
by publication, it provided no detailed de-
scription of any diligent inquiries or efforts
that were made to locate Mother or her
residence.

Furthermore, the record contains no or-
der from the trial court authorizing con-
structive service by publication.  The only
document in the record bearing any re-
semblance to such an order is the ‘‘Non–
Resident Notice,’’ which was signed by the
Clerk and Master.  But even this docu-
ment fails to describe any diligent inqui-
ries or efforts that were made to locate

Mother, and this document lacks any ref-
erence to a separate affidavit providing
this information.  Indeed, the ‘‘Non–Resi-
dent Notice’’ purported to authorize con-
structive service by publication based upon
the allegations of Father’s petition alone.

The record of the proceedings in which
Mother’s parental rights were terminated
thus demonstrates that Father failed to
submit the statutorily required affidavit
detailing his diligent efforts to locate
Mother’s whereabouts or residence.  Fa-
ther’s evident failure to comply with the
statutory requirements necessary for dis-
pensing with personal service and resort-
ing to constructive service by publication
deprived the trial court of personal juris-
diction over Mother.  Therefore, as the
trial court and Court of Appeals deter-
mined, the judgment terminating Mother’s
parental rights is void.

Having determined that the record of
the termination proceedings demonstrates
that the default judgment terminating
Mother’s parental rights is void, we need
not address Father’s argument that the
evidence offered at the hearing on Moth-
er’s petition to set aside the default judg-
ment preponderates against the trial
court’s finding that Father failed to exer-
cise diligent efforts to locate Mother.  We
reiterate that, when determining whether
a judgment is void, a court must confine its
review to the record of the proceeding
from which the judgment emanated.  If
additional evidence is required to establish
a defect, then the challenged judgment is
voidable, not void.  Hood, 432 S.W.3d at
825.  Had Father provided the statutorily
required affidavit detailing his diligent ef-
forts to locate Mother’s residence, Mother
would not have been permitted to attack
the validity of the judgment via Rule
60.02(3) by offering evidence in addition to
that in the record to impeach the aver-
ments of the affidavit.  By the same token,
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Father cannot now, in response to Moth-
er’s Rule 60.02(3) motion, validate the void
judgment by supplying evidence of diligent
efforts that he failed to provide in the
statutorily required affidavit before resort-
ing to constructive service by publication.
The trial court thus had no obligation to
engage in a post hoc determination of
whether Father satisfied the diligent ef-
forts standard.

Nevertheless, even if Father could vali-
date the constructive service by publica-
tion by offering after-the-fact evidence of
diligent efforts, we conclude that the rec-
ord fully supports the trial court’s finding
that Father failed to establish diligent ef-
forts.  Father admitted that his efforts to
locate Mother consisted solely of:  (1) at-
tempting to serve Mother at the marital
home address while knowing that he
owned the home and that Mother had not
resided there since May 24, 1999, when
the couple separated;  and (2) consulting
with counsel.  Father made no attempt to
serve Mother at the address her own law-
yer had used when sending notice of the
hearing on his motion to withdraw from
representing Mother, even though that ad-
dress appeared in the record of the di-
vorce proceeding.  We need not in this
appeal undertake an exhaustive analysis of
the measures that must be taken to satisfy
the diligent efforts standard.  Wilson v.
Blount Cnty., 207 S.W.3d 741, 747 (Tenn.
2006) (discussing diligence in the context
of personal service of process).  Suffice it
to say that the diligent efforts standard
requires more than attempting to serve a
defendant with process at a location where
the plaintiff knows the defendant will not
be found.  ‘‘[A]ctions taken to achieve ser-
vice of process in these [termination] cases
should not be merely perfunctory.’’  Adop-
tion Place, Inc. v. Doe, 273 S.W.3d 142,
148 (Tenn.Ct.App. Dec. 5, 2007) (citing In
re C.L.M., No. M2004–02922–COA–R3–

PT, 2006 WL 842917, at *5 (Tenn.Ct.App.
Mar. 30, 2006)).

We also reject Father’s argument that
any failure on his part to exercise diligence
should be excused because he had no
knowledge or information that would have
enabled him to locate Mother or her ad-
dress;  thus, any attempt to locate her
would have been futile.  We have no way
of knowing now whether Father would
have been successful in locating Mother
had he diligently attempted to do so at the
time he filed his petition to terminate her
parental rights.  In the face of statutory
and constitutional requirements and Fa-
ther’s own admission that he made no ef-
fort at all to locate Mother before resort-
ing to constructive service by publication,
we cannot excuse his blatant noncompli-
ance.  We reiterate that Tennessee Code
Annotated sections 21–1–203(a) and 36–1–
117(m)(3), consistent with constitutional
due process principles, require that dili-
gent efforts be made and prescribe the
circumstances and procedures that must
be followed before a plaintiff may resort to
constructive service by publication in ter-
mination of parental rights actions.  The
record reflects clearly that Father failed to
abide by these statutory procedures.
Therefore, constructive service by publica-
tion was ineffective, and the judgment ter-
minating Mother’s parental rights is void
for lack of personal jurisdiction.

E. Reasonable Time Filing
Requirement

[28] Father next contends that Mother
is not entitled to relief from the void de-
fault judgment because she failed to file
her petition to set it aside within a reason-
able time as required by Tennessee Rule
60.02.  Mother responds that her petition
to set aside the void judgment is not sub-
ject to the reasonable time filing require-
ment of Tennessee Rule 60.02.
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The Tennessee Rules of Civil Procedure
became effective on January 1, 1971.  See
Hunter v. Bowman, 535 S.W.2d 853, 854
(Tenn.1976).  The text of Tennessee Rule
60.02 relevant to the issue in this appeal
has remained unchanged since its adop-
tion 16 and provides as follows:

On motion and upon such terms as are
just, the court may relieve a party or the
party’s legal representative from a final
judgment, order or proceeding for the
following reasons:  (1) mistake, inadver-
tence, surprise or excusable neglect;  (2)
fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation,
or other misconduct of the adverse par-
ty;  (3) the judgment is void;  (4) the
judgment has been satisfied, released or
discharged, or a prior judgment upon
which it is based has been reversed or
otherwise vacated, or it is no longer
equitable that a judgment should have
prospective application;  or (5) any other
reason justifying relief from the opera-
tion of the judgment.  The motion shall
be made within a reasonable time, and
for reasons (1) and (2) not more than a
year after judgment, order or proceed-
ing was entered or taken.

Tenn. R. Civ. P. 60.02 (emphasis added).
The plain language of Tennessee Rule
60.02 indicates that the ‘‘reasonable time’’
filing requirement applies to all motions
for relief from judgment, including motions
attacking a judgment as void based upon
Tennessee Rule 60.02(3).  This Court has
stated that the reasonable time filing re-
quirement applies to all motions filed un-
der Tennessee Rule 60.02, but we were not
at that time considering a motion based on
Tennessee Rule 60.02(3).  See Furlough,
397 S.W.3d at 128 (‘‘All motions for relief
based on Rule 60.02 ‘shall be made within

a reasonable time.’ ’’ (quoting Tenn. R. Civ.
P. 60.02.)).  With respect to void judg-
ments, Tennessee courts have held, both
before and after the adoption of Tennessee
Rule 60.02, that such judgments are sub-
ject to attack at any time.  See, e.g., Acuff
v. Daniel, 215 Tenn. 520, 387 S.W.2d 796,
798 (1965);  Tennessee Marble & Brick Co.
v. Young, 179 Tenn. 116, 163 S.W.2d 71, 75
(1942);  Barbash v. Bruell, No. E2005–
00387–COA–R3–CV, 2006 WL 568230, at
*2 (Tenn.Ct.App. Mar. 9, 2006);  Team De-
sign v. Gottlieb, 104 S.W.3d 512, 525
(Tenn.Ct.App.2002), overruled on other
grounds by Tuetken v. Tuetken, 320
S.W.3d 262 (Tenn.2010);  West v. Jackson,
28 Tenn.App. 102, 186 S.W.2d 915, 917
(Tenn.Ct.App.1944).

Although this Court has not addressed
whether the reasonable time filing require-
ment of Tennessee Rule 60.02 applies to
motions under Tennessee Rule 60.02(3),
the Court of Appeals addressed this issue
in Pittman v. Pittman, No. 01–A–01–9301–
CH00014, 1994 WL 456348, at *2–3 (Tenn.
Ct.App. Aug. 24, 1994).

In Pittman, the intermediate appellate
court first emphasized, correctly, that Ten-
nessee Rule of Civil Procedure 60.02(3) is
‘‘identical’’ to Rule 60(b)(4) of the Federal
Rules of Civil Procedure, and as a result,
the Court of Appeals looked to federal
precedents ‘‘for helpful guidance.’’  Id. at
*2. The Pittman court determined that a
majority of federal courts had held that
Federal Rule of Civil Procedure 60(b)(4)
‘‘does not impose a time limit on post-
judgment motions challenging a void judg-
ment, although some text writers envision
that exceptional circumstances may exist
wherein the reasonable time limitation
would require a showing of diligence on
the part of the movant.’’  Id. (citation

16. The text of Rule 60.02 at the time of its
adoption is available at In Re:  Rules of Civil

Procedure, 223 Tenn. 655, 780–81 (1970).
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omitted) (citing 7 James W. Moore & Jo
Desha Lucas, Moore’s Federal Practice
¶ 60.25[4], at 60–242 (2d ed.1993)).  Ac-
cordingly, the Pittman court held ‘‘that
the Tennessee Rules of Civil Procedure do
not supplant the prior precedents concern-
ing the time for challenging a void judg-
ment,’’ and absent ‘‘exceptional circum-
stances,’’ Tennessee Rule 60.02 ‘‘does not
place a time limit on the right to challenge
a judgment on the ground that it is void.’’
Id. (footnote omitted).  The Court of Ap-
peals has recited the Pittman holding with
approval in subsequent decisions.  See,
e.g., Kelso v. Decker, 262 S.W.3d 307, 311
(Tenn.Ct.App.2008);  In re Estate of Tay-
lor, No. M2012–00596–COA–R3CV, 2013
WL 336001, at *4 (Tenn.Ct.App. Jan. 28,
2013).  However, neither Pittman, nor any
subsequent decision, has articulated the
exceptional circumstances that would justi-
fy denying relief from a void judgment.

The legal landscape has changed little in
the twenty years since the Court of Ap-
peals decided Pittman.  The text of Fed-
eral Rule 60 17 and Tennessee Rule 60.02 is
still identical in all relevant respects.  Sim-
ilarly, a majority of federal courts inter-
preting Federal Rule 60 and a majority of
state courts interpreting comparable pro-
cedural rules continue to hold that the
reasonable time filing requirement does
not apply to motions seeking relief from
void judgments.  See, e.g., Bell Helicopter
Textron, Inc. v. Islamic Republic of Iran,
734 F.3d 1175, 1180 & n. 1 (D.C.Cir.2013)
(rejecting the argument that Federal Rule
of Civil Procedure 60(b)(4) imposes a rea-
sonable time limitation on motions seeking
relief from void judgments and stating that
‘‘almost every other circuit court of ap-

peals’’ had also ‘‘reject[ed] a time limit that
would bar [such] motions’’);  U.S. v. One
Toshiba Color Television, 213 F.3d 147,
157 (3d Cir.2000) (stating that ‘‘nearly
overwhelming authority exists for the
proposition that there are no time limits
with regards to a challenge to a void judg-
ment’’);  Hertz Corp. v. Alamo Rent—A—
Car, Inc., 16 F.3d 1126, 1130 (11th Cir.
1994) (observing that the First, Fifth, Sev-
enth, Tenth and D.C. Circuits hold that
Rule 60(b)(4) motions are not subject to a
reasonable-time limitation);  Ex Parte Full
Circle Distribution, L.L.C., 883 So.2d 638,
642–43 (Ala.2003) (collecting federal and
state cases that impose no time limit);  In
re Harrison Living Trust, 121 Nev. 217,
112 P.3d 1058, 1060 (2005) (stating that
most state and federal jurisdictions impose
no time limit on motions challenging void
judgments);  Eggl v. Fleetguard, Inc., 583
N.W.2d 812, 814 (N.D.1998) (interpreting
the North Dakota rule consistently with
federal decisions construing the corre-
sponding federal rule as imposing no time
limit on motions attacking a void judg-
ment);  Estate of Hutchins v. Fargo, 188
Or.App. 462, 72 P.3d 638, 643 (2003) (‘‘In
short, the reasonable time to move to set
aside a void judgment is forever[.]’’);  11
Charles A. Wright et al., Federal Practice
and Procedure § 2862, at 431 & n.3 (3d
ed.2005) (collecting cases).  The rationale
most often relied upon by courts in the
majority is that void judgments are a nulli-
ty from their inception and cannot be vali-
dated by the passage of time.  See, e.g.,
Farm Credit Bank of Baltimore v. Ferr-
era–Goitia, 316 F.3d 62, 67 (1st Cir.2003)
(‘‘Since a void judgment is a legal nullity,
there is ordinarily no need to request relief

17. The relevant text of Federal Rule 60 pro-
vides:  ‘‘On motion and just terms, the court
may relieve a party or its legal representative
from a final judgment, order, or proceeding
for the following reasons:  TTT (4) the judg-
ment is voidTTTT’’  Fed.R.Civ.P. 60(b)(4).  ‘‘A

motion under Rule 60(b) must be made with-
in a reasonable time—and for reasons (1), (2),
and (3) no more than a year after the entry of
the judgment or order or the date of the
proceeding.’’  Fed.R.Civ.P. 60(c)(1).

102



279Tenn.TURNER v. TURNER
Cite as 473 S.W.3d 257 (Tenn. 2015)

from it (and, thus, no time limit within
which to request relief).’’);  Austin v.
Smith, 312 F.2d 337, 343 (D.C.Cir.1962)
(stating that a void judgment cannot ‘‘ac-
quire validity because of laches on the part
of him who applies for relief from it’’);
Boseman v. Jarrell, 364 N.C. 537, 704
S.E.2d 494, 501–02 (2010) (‘‘[A] void judg-
ment has no legal effect;  it is a legal
nullity that may be challenged at any
time.’’).

Courts departing from the majority rule
have held either that the reasonable time
filing requirement functions as a bar to
motions challenging judgments as void or
that it serves as a factor for courts to
consider when deciding whether to grant
relief from void judgments.  See, e.g.,
Bridgeport Music, Inc. v. Smith, 714 F.3d
932, 942–43 (6th Cir.2013) (‘‘A motion to
vacate a judgment under Rule 60(b)(4)-(6)
must be brought within a reasonable time.
The reasonableness of the delay depends
on the facts of a given case including the
length and circumstances of the delay, the
prejudice to the opposing party by reason
of the delay, and the circumstances com-
pelling equitable relief.’’ (citations and in-
ternal quotation marks omitted));  U.S. v.
Dailide, 316 F.3d 611, 618 (6th Cir.2003)
(‘‘Fed.R.Civ.P. 60(b)(4) permits a collateral
motion challenging a court’s subject mat-
ter jurisdiction, but only if such lack of
subject matter jurisdiction makes the
judgment ‘‘void.’’  However, we have held
that such an attack is only cognizable if
brought within a reasonable time.’’);
McGrew v. McGrew, 139 Idaho 551, 82
P.3d 833, 841 (2003) (‘‘To obtain relief from
a void judgment under Rule 60(b)(4) of the
Idaho Rules of Civil Procedure, a party
must bring a motion for such relief within
a reasonable time.  Where judgment is
entered without the party’s knowledge,
what constitutes a reasonable time is
judged from the time that the party
learned of the judgment.’’ (citation omit-

ted));  In re Harrison Living Trust, 121
Nev. 217, 112 P.3d 1058, 1060 (2005) (‘‘We
recognize that judgments, once found to be
void, should generally be set aside.  But
we see no reason to ignore the express
language of a rule that requires the dis-
trict courts to consider the timeliness of a
motion to set aside a void judgment when
determining whether exceptional circum-
stances, such as lack of diligence or equita-
ble estoppel, exist to justify denying the
motion.  The reasonableness of the time
taken to set aside such judgments is an
important factor in such cases.’’).  Courts
in the minority have based their decisions
upon the plain language of their own pro-
cedural rules, which, like that of Tennessee
Rule 60.02(4), literally apply the reason-
able time filing requirement to motions
seeking relief from void judgments.  See,
e.g., In re Harrison Living Trust, 112 P.3d
at 1060;  McDaniel v. U.S. Fidelity and
Guar. Co., 324 S.C. 639, 478 S.E.2d 868,
871 (App.1996).

[29] Having thoroughly considered the
authorities on both sides of the issue, we
reaffirm Pittman, which adopted the ma-
jority rule, and hold that Tennessee Rule
60.02 does not abrogate the longstanding
rule that void judgments may be attacked
at any time.  The reasonable time filing
requirement thus may not be applied to
bar motions seeking relief from void judg-
ments pursuant to Tennessee Rule
60.02(3).  Nevertheless, we also conclude,
as did the Court of Appeals in Pittman,
that relief from a void judgment may be
denied if certain exceptional circumstances
exist.

F. Exceptional Circumstances

As previously noted, no Tennessee court
has attempted to define the exceptional
circumstances that justify denying relief
from a void judgment.  Other jurisdictions
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have used the term ‘‘estoppel by benefit,’’
rather than ‘‘exceptional circumstances,’’
and have held that a party may be denied
relief if the party has accepted the benefits
of the void judgment.  See Burgess v.
Nail, 103 F.2d 37, 44 nn. 11–12 (10th Cir.
1939) (collecting cases);  Estate of Tapp v.
Tapp, 569 S.W.2d 281, 285 (Mo.Ct.App.
1978) (collecting cases);  Mohler v. Shank’s
Estate, 93 Iowa 273, 61 N.W. 981, 984
(1895);  State ex rel York v. Daugherty, 969
S.W.2d 223, 225 (Mo.1998);  Wohlegmuth v.
560 Ocean Club, 302 N.J.Super. 306, 695
A.2d 345, 350 (App.Div.1997);  Security–
First Nat’l Bank of Los Angeles v. North
Dakota Children’s Home Soc’y, 85 N.W.2d
553, 563 (N.D.1957);  Edwards v. Edwards,
254 S.C. 466, 176 S.E.2d 123, 125 (1970);
Svatonsky v. Svatonsky, 63 Wash.2d 902,
389 P.2d 663, 665 (1964);  McDougall v.
McDougall, 961 P.2d 382, 384 (Wyo.1998)
Black v. Black, 1 P.3d 1244, 1250 (Wyo.
2000).

[30] The Restatement (Second) of
Judgments has more precisely articulated
the concepts of exceptional circumstances
and estoppel by benefit as follows:

Relief from a default judgment on the
ground that the judgment is invalid will
be denied if:

(1) The party seeking relief, after
having had actual notice of the judg-
ment, manifested an intention to treat
the judgment as valid;  and

(2) Granting the relief would impair
another person’s substantial interest
of reliance on the judgment.

Restatement (Second) of Judgments § 66
(1982).18  The following two comments pro-
vide particularly helpful insight as to the
rationale underlying section 66 and the
factual scenarios in which it should be
applied.

a. Rationale.  Although the parties to
an action may not endow an invalid
judgment with validity as such, it has
long been recognized that under certain
circumstances relief may be denied
against a judgment that was rendered
without the requisites of validity.  The
apparent anomaly of thus according a
‘‘void’’ judgment the dispositive effect of
a valid judgment has had various expla-
nations.  In an earlier era, when law and
equity were separately administered, it
was possible to say that the judgment
remained ‘‘void’’ but that relief would be
denied as a matter of the independent
jurisprudence of equity.  However, this
only replaced the anomaly of a ‘‘void’’
judgment’s being valid with the peculiar-
ity that one part of the remedial system
granted relief that another part of the
system would deny.  In some decisions,
when considerations of fairness suggest-
ed the propriety of denying relief from a
‘‘void’’ judgment, it was explained that
estoppel precluded the party from seek-
ing relief, even though other decisions

18. Some courts have expressly limited the
estoppel by benefit principle to judgments
that are void for lack of personal jurisdiction
and have not applied the principle to judg-
ments that are void for lack of subject matter
jurisdiction.  See, e.g., Shirley v. Maxicare Tex-
as, Inc., 921 F.2d 565, 569 (5th Cir.1991).
This limitation is based on the distinctions
between personal jurisdiction and subject
matter jurisdiction and on the fact that per-
sonal jurisdiction can be waived but subject
matter jurisdiction cannot be waived or con-

ferred by agreement.  Id. By dealing only
with relief from invalid default judgments,
section 66 may also implicitly recognize this
limitation, since lack of personal jurisdiction
is a common ground for attacking a default
judgment.  Because this appeal involves a
judgment that is void for lack of personal
jurisdiction, we need not decide whether sec-
tion 66, or any other exceptional circum-
stances, will ever provide a basis for denying
relief from a judgment that is void for lack of
subject matter jurisdiction.
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held that invalidity of a judgment cannot
be repaired by estoppel.

On closer analysis of the circum-
stances under which relief has been de-
nied, these anomalies can be coherently
resolved.  The essential point is that
parties to a dispute may resolve it not
only by adjudication but by contract or
concord, express or implied by conduct
giving rise to an estoppel.  Such a con-
cord may be reached not only by direct
communication with that purpose in
view, but also by manifestation of inten-
tion concerning the matter in dispute.
A judgment purporting to determine the
rights of the parties, though lacking ef-
fect of its own force because of invalidi-
ty, can thus be adopted as a consensual
resolution of the parties’ rights.  The
party who obtained the judgment ex-
presses his assent to the terms by ob-
taining the judgment;  the other party
expresses adherence by some act follow-
ing the judgment in which the judgment
is recognized as determinative.
b. Manifestation of intent.  There are
various forms by which acceptance of
the terms of an invalid judgment may be
manifested.  Occasionally a situation is
found in which an express intention is
forthcoming.  More commonly encoun-
tered is that form of conduct often re-
ferred to as ‘‘acceptance of benefits,’’
wherein the defaulting party conducts
his own affairs on the basis of rights
accorded him by the terms of the judg-
ment.  In some instances, the party
against whom the judgment was ren-
dered may in subsequent events be
placed in a position where he would be
expected to deny the effect of the judg-
ment but does not do so.  His failure to
protest the judgment in such a situation
can be taken as an affirmation of the
judgment because the circumstances in-
vited an expression of a contrary posi-
tion.  However, in the absence of such

circumstances, silence is not a manifes-
tation of assent.  It is not enough that
the person against whom the judgment
was rendered simply failed to take ac-
tion to attack the judgment or to protest
the fact that it had been rendered.  In
this connection, it may be noted that
under Federal Rule 60(b), passage of
time does not preclude a party from
seeking relief from a judgment that is
‘‘void’’ as defined in Rule 60(b)(4), a
definition that corresponds to that in
§ 65.

c. Interests of reliance.  The interests
of reliance protected by denying relief
may include property interests, interests
in status, or interest in repose from
legal controversy.  Whether an interest
of reliance is sufficient to justify denying
relief is determined not only by the ex-
tent of reliance but also by the relative
equities between the parties, as ap-
praised according to the tradition that
the court exercises discretion in deter-
mining whether to grant relief.

Id. § 66 cmts. a-c (emphasis added) (illus-
tration omitted).  ‘‘[W]hen the [challenged]
judgment is for money, it may not affect
the parties’ future conduct—and hence
create interests of reliance on the judg-
ment—until an attempt is made to execute
on the judgment.’’  Id. § 65 cmt. c. On the
other hand, ‘‘when a judgment has promi-
nent future effects, such as a judgment
determining marital or filial status, reli-
ance interests are very likely to arise.’’
Id. (emphasis added).  ‘‘Few judgments
have more substantial future ramifications
than those affecting parentage.’’  In re
E.R., 385 S.W.3d 552, 568 (Tex.2012).  As
the Texas Supreme Court has explained:

Although courts have variously referred
to a parent’s inaction as waiver, estop-
pel, or laches, the theories merge:  when
a child’s welfare hangs in the balance,
the reliance interest created by a termi-
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nation order need not yield when a par-
ent learns of the order yet unreasonably
fails to act.  Unlike a judgment debtor
who hopes to avoid collection efforts on
a money judgment, a parent whose
rights have been terminated has every
incentive to promptly seek reinstate-
ment upon learning of the termination.

Id. at 568–69.  This statement is true in
Tennessee as well, where ‘‘a parent’s duty
to support his or her child is owed to the
child and continues until the age of majori-
ty, no matter where or with whom the
child lives.’’  Kirkpatrick v. O’Neal, 197
S.W.3d 674, 680 (Tenn.2006).

We conclude, as have other state courts,
that section 66 of the Restatement (Sec-
ond) of Judgments provides a sensible and
balanced definition of the exceptional cir-
cumstances which justify denying relief
from a default judgment that is void for
lack of personal jurisdiction.  See In re
Paternity of T.M.Y., 725 N.E.2d 997, 1003
(Ind.Ct.App.2000) (discussing and applying
section 66 of the Restatement (Second) of
Judgments);  In re E.R., 385 S.W.3d at
567–69 (remanding to the trial court to
determine whether the mother should be
denied relief from the void order terminat-
ing her parental rights based on section 66
of the Restatement (Second) of Judg-
ments);  McDougall, 961 P.2d at 384 (citing
section 66 of the Restatement (Second) of
Judgment and recognizing the doctrine of
estoppel as an exceptional circumstance
that does not validate an invalid decree but
which functions as a disability that pre-
cludes a party from obtaining relief from
it).

G. Remand for Hearing and
Application of Section 66

[31] Having concluded that section 66
provides the appropriate legal definition of
exceptional circumstances, we must set
aside the trial court’s and Court of Ap-
peals’ judgments and remand this case to
the trial court to determine, after a hear-
ing, whether the exceptional circumstances
defined by section 66 justify denying
Mother relief from the void judgment ter-
minating her parental rights.  The hearing
on remand will afford the parties an oppor-
tunity to be heard and to present proof
relevant to the exceptional circumstances
as defined by section 66.  Cf. State v.
Anderson, 937 S.W.2d 851, 855 (Tenn.1996)
(adopting a new legal standard and re-
manding to the trial court to allow for
additional development of the factual rec-
ord with the new standard in mind and for
reconsideration in light of the new stan-
dard).

1. Manifested Intention

Specifically, section 66 will require the
trial court on remand to determine wheth-
er, after receiving actual notice of the
judgment terminating her parental rights,
Mother manifested her intention to treat
the judgment as valid.  The undisputed
facts in the record on appeal establish that
Mother waited approximately two years
after receiving actual notice of the default
judgment terminating her parental rights
before filing her petition for relief from it
under Tennessee Rule 60.02(3).  During
this two-year period, the proof in the rec-
ord indicates that Mother did not attempt
to contact, visit, or provide financial sup-
port for the children, although she knew
where Father was employed.19  On re-

19. Consistently with section 66, the trial court
must limit its consideration of whether Moth-
er manifested an intention to treat the judg-
ment as valid to Mother’s conduct during the
two-year period after she received actual no-

tice of the order terminating her parental
rights, even though the record indicates that
Mother made no effort to contact, visit, or
financially support the children after the date
of her last visit on January 3, 2000—more

106



283Tenn.TURNER v. TURNER
Cite as 473 S.W.3d 257 (Tenn. 2015)

mand, the trial court should consider these
circumstances, and any other relevant
proof the parties present, when determin-
ing if Mother’s inaction ‘‘can be taken as
an affirmation of the judgment because the
circumstances invited an expression of a
contrary position.’’  Restatement (Second)
of Judgments § 66 cmt. b.

2. Substantial Reliance Interest

If the trial court finds that Mother man-
ifested an intention to treat the judgment
terminating her parental rights as valid,
then the trial court must determine wheth-
er granting relief from that judgment
‘‘would impair another person’s substantial
interest of reliance on the judgment.’’  Id.
§ 66.  Reliance interests protected by de-
nying relief include ‘‘interests in status’’
and ‘‘interest in repose from legal contro-
versy.’’  Id. § 66 cmt. c.  Father’s petition
to terminate Mother’s parental rights re-
cited that the woman he had remarried
after divorcing Mother was functioning as
the children’s parent and intended to adopt
them.  However, aside from the state-
ments of counsel in the trial court,20 addi-
tional statements of counsel during oral
argument before this Court,21 and the
Court of Appeals’ statement that Father’s
new wife ‘‘subsequently sought to adopt
the children in another court,’’ 22 the rec-
ord does not actually establish, by stipula-

tion of the parties or any other permissible
means,23 whether an adoption ever oc-
curred before Mother filed her petition
under Tennessee Rule 60.02(3) seeking re-
lief from the void judgment.  Neither child
testified at the hearing, nor did the woman
Father married after divorcing Mother.
Additionally, we note that one child is no
longer a minor, and the other child will
reach majority on January 4, 2016.  A
person eighteen or older may choose to be
adopted, and when this choice is made,
‘‘only the sworn, written consent of the
person sought to be adopted shall be re-
quired.’’  Tenn.Code Ann. § 36–1–117(j)(1)
(2014).  The record on appeal contains no
proof establishing:  (1) whether the chil-
dren have ever been adopted by the wom-
an Father married after divorcing Mother;
(2) whether either child has a preference
concerning a maternal relationship with
Mother or the woman Father married af-
ter divorcing Mother;  and (3) whether the
adult child has already made legal choices
concerning adoption, as the law permits.
These are factual matters the trial court
must resolve on remand when determining
whether granting Mother relief from the
void judgment would impair another per-
son’s substantial reliance interests in sta-
tus.  See In re E.R., 385 S.W.3d at 569
(‘‘If, after learning that a judgment has
terminated her rights, a parent unreason-
ably stands mute, and granting relief from

than ten years before her motion was filed.
As explained below, however, the trial court
may consider Mother’s conduct during the
time before she obtained actual notice of the
judgment when determining whether granting
relief from it ‘‘would impair another person’s
substantial interestTTTT’’  Id. § 66.

20. Before the trial court, counsel for Father
stated that ‘‘the termination of parental rights
and subsequent adoption has been in effect
for a period of almost nine years.’’

21. During oral arguments before this Court,
Father’s attorney made statements indicating

that the children have been adopted by the
woman Father married after divorcing Moth-
er.  Counsel for Mother stated that Father
had already filed a new action in Madison
County seeking to terminate Mother’s paren-
tal rights and that the new action had been
stayed pending resolution of this appeal.

22. Turner v. Turner, No. W2013–01833–COA–
R3–CV, 2014 WL 3057320, at *2 (Tenn.Ct.
App. July 7, 2014).

23. See Tenn.Code Ann. §§ 36–1–125 to–126
(2014) (discussing the confidentiality of adop-
tion records and access to them).
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the judgment would impair another party’s
substantial reliance interest, the trial court
has discretion to deny relief.’’);  Restate-
ment (Second) of Judgments § 66 illust. 3
(person who was not a party to the original
proceedings that resulted in the void judg-
ment may contest the petitioner’s action to
set aside the void judgment);  Attebery v.
Attebery, 172 Neb. 671, 111 N.W.2d 553,
555 (1961) (stating that a party against
whom void divorce was obtained may be
barred if he delays proceedings to contest
the decree, to the detriment of ‘‘innocent
persons’’ such as the other party’s new
spouse) (cited in Reporter’s Note to Re-
statement (Second) of Judgments § 66).
Whether Father’s decision to refrain from
seeking child support also amounts to a
substantial reliance interest that would be
impaired by granting Mother relief from
the void judgment is another factual mat-
ter that should be developed and consid-
ered on remand.24

Furthermore, in determining whether
granting relief from the void judgment
would impair another person’s substantial
reliance interest, the trial court may con-
sider the relative equities between the par-
ties.  See Restatement (Second) of Judg-
ments § 66 cmt. c. Mother’s failure to
make any effort to contact her children or
financially support them from January
2001 until July 29, 2010, when she filed her
petition is relevant to determining where
the relative equities lie.  This is particular-
ly true here, where, although Father’s res-
idence changed, his place of employment

remained the same throughout the years
of Mother’s inaction.  Thus, the record on
appeal establishes that Mother could have
attempted to contact and support her chil-
dren during this time by contacting Father
at his place of employment but failed to do
so.  On remand, the trial court may con-
sider this circumstance, and any other fact
relevant to the relative equities of the par-
ties, when determining whether granting
relief from the void judgment would sub-
stantially impair another person’s substan-
tial reliance interest on the judgment.

IV. Conclusion

Having carefully considered the record
on appeal and the relevant authorities, we
conclude that the courts below correctly
held that the judgment terminating Moth-
er’s parental rights is void for lack of
personal jurisdiction.  We also conclude
that, although the reasonable time filing
requirement does not apply to bar motions
filed under Tennessee Rule 60.02(3), ex-
ceptional circumstances as defined by sec-
tion 66 of the Restatement (Second) of
Judgments may justify denying relief from
a void judgment.  We remand to the trial
court for a hearing, consistent with this
decision, to determine whether exceptional
circumstances justify denying Mother re-
lief in this case.  Costs of this appeal are
taxed to Kevin Turner, for which execution
may issue if necessary.

,
 

24. We decline to address in this appeal Fa-
ther’s assertion that the one-year statute of
repose applicable to termination of parental
rights proceedings, Tennessee Code Annotat-
ed section 36–1–113(q), bars Mother’s claim.
As the Court of Appeals recognized, Father
failed to argue that this statute applies to bar
challenges to void judgments, and the Attor-
ney General asserted that the statute of repose
does not apply to void judgments, like the
judgment at issue in this appeal.  Thus, we

decline to address the question in this appeal.
We note, however, that Mother argued that
applying the statute of repose in these circum-
stances would be unconstitutional, and most
state courts have held that a state-law time
limit, even those imposed on judgments ter-
minating parental rights or finalizing adop-
tions, cannot be applied in a manner that
would deprive the party challenging the judg-
ment of Due Process.  See In re E.R., 385
S.W.3d at 562 & n. 21 (collecting cases).
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