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Under the provisions of the Rules Enabling Act (28 U.S.C. § 2075), the Federal Judicial Conference has
approved a proposed new rule governing mortgage arrearage claims. On April 26, 2011, the Supreme
Court approved and transmitted the proposed rules to Congress. If Congress takes no action, the rule will
become effective December 1, 2011.
 
Proposed Rule 3002.1 will require mortgage lenders to provide notice to the debtor, debtor’s counsel
and the trustee of all payment changes, and of all fees and charges sought to be assessed to the
debtor’s account and provides the debtor with an opportunity to object to the charges. Additionally, the
rule sets forth a procedure for determining whether the debtor has actually cured the prepetition
defaults and is current on the mortgage obligation at the time of discharge and closing of the chapter 13
case.
 
The Judicial Conference’s Committee on Rules of Practice and Procedure Report1 summarizes the
purposes and intent of Proposed Rule 3002.1 as follows:
 
Rule 3002.1
 
Proposed new Rule 3002.1 implements § 1322(b)(5) of the Bankruptcy Code, which permits a chapter 13
debtor to cure a default and maintain payments of a home mortgage over the course of the debtor’s
plan. The rule is intended to provide the mortgagor-debtor information necessary to determine the exact
amount needed to cure any prepetition arrearage and the amount of the postpetition payments. If the
latter amount changes over time because of changing interest rates, escrow account adjustments, or the
assessment of fees, expenses, or other charges, notice of any change in payment must be conveyed to
the debtor and trustee. Numerous consumer bankruptcy lawyers, trustees, and judges have reported that
debtors often do not learn until after completing a chapter 13 plan that the mortgage payments have
changed. In particular, debtors do not learn that fees, expenses, or other charges have been imposed
during the life of the plan. As a result, debtors may face renewed foreclosure proceedings immediately
after emerging from bankruptcy. Timely notice of such changes will permit the debtor and trustee to
adjust postpetition mortgage payments and, if appropriate, challenge the validity of fees, expenses,
orother charges assessed during the bankruptcy.
 
Under the proposed rule, the holder of a home mortgage claim must give: (1) a notice itemizing any
postpetition fees, expenses, or charges within 180 days after they are incurred; and (2) at least 21 days’
advance notice to the debtor, debtor’s counsel, and the trustee of any postpetition changes in the
mortgage payment amount. To address suggestions for different time periods and concerns about how the
time period would apply to loan payments that adjust frequently, the deadline to notify the debtor of
any payment changes was revised after the public comment period from thirty to 21 days before the
debtor’s payment in the new amount is due.
 
The proposed rule also establishes a procedure for determining whether the debtor has cured any default
and is otherwise current on mortgage payments at the close of a chapter 13 case. Finally, the proposed
rule provides for sanctions if the holder of a claim secured by the debtor’s principal residence fails to
provide any of the required information.
 
The full text of proposed Rule 3002.1 is as follows:
 

Rule 3002.1. Notice Relating to Claims Secured by Security Interest in the Debtor’s
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Principal Residence
 
(a)            IN GENERAL. This rule applies in a chapter 13 case to claims that are (1)
secured by a security interest in the debtor’s principal residence, and (2) provided for
under § 1322(b)(5) of the Code in the debtor’s plan.
 
(b)            NOTICE OF PAYMENT CHANGES. The holder of the claim shall file and serve
on the debtor, debtor’s counsel, and the trustee a notice of any change in the payment
amount, including any change that results from an interest rate or escrow account
adjustment, no later than 21 days before a payment in the new amount is due.
           
(c)            NOTICE OF FEES, EXPENSES, AND CHARGES. The holder of the claim shall file
and serve on the debtor, debtor’s counsel, and the trustee a notice itemizing all fees,
expenses, or charges (1) that were incurred in connection with the claim after the
bankruptcy case was filed, and (2) that the holder asserts are recoverable against the
debtor or against the debtor’s principal residence. The notice shall be served within
180 days after the date on which the fees, expenses, or charges are incurred.
           
(d)            FORM AND CONTENT. A notice filed and served under subdivision (b) or (c)
of this rule shall be prepared as prescribed by the appropriate Official Form, and filed
as a supplement to the holder’s proof of claim. The notice is not subject to Rule
3001(f).
 
(e)            DETERMINATION OF FEES, EXPENSES, OR CHARGES. On motion of the debtor
or trustee filed within one year after service of a notice under subdivision (c) of this
rule, the court shall, after notice and hearing, determine whether payment of any
claimed fee, expense, or charge is required by the underlying agreement and applicable
nonbankruptcy law to cure a default or maintain payments in accordance with §
1322(b)(5) of the Code.
 
(f)            NOTICE OF FINAL CURE PAYMENT. Within 30 days after the debtor completes
all payments under the plan, the trustee shall file and serve on the holder of the claim,
the debtor, and debtor’s counsel a notice stating that the debtor has paid in full the
amount required to cure any default on the claim. The notice shall also inform the
holder of its obligation to file and serve a response under subdivision (g). If the debtor
contends that final cure payment has been made and all plan payments have been
completed, and the trustee does not timely file and serve the notice required by this
subdivision, the debtor may file and serve the notice.
 
(g)            RESPONSE TO NOTICE OF FINAL CURE PAYMENT. Within 21 days after service
of the notice under subdivision (f) of this rule, the holder shall file and serve on the
debtor, debtor’s counsel, and the trustee a statement indicating (1) whether it agrees
that the debtor has paid in full the amount required to cure the default on the claim,
and (2) whether the debtor is otherwise current on all payments consistent with §
1322(b)(5) of the Code. The statement shall itemize the required cure or postpetition
amounts, if any, that the holder contends remain unpaid as of the date of the
statement. The statement shall be filed as a supplement to the holder’s proof of claim
and is not subject to Rule 3001(f).
 
(h)            DETERMINATION OF FINAL CURE AND PAYMENT. On motion of the debtor or
trustee filed within 21 days after service of the statement under subdivision (g) of this
rule, the court shall, after notice and hearing, determine whether the debtor has cured
the default and paid all required postpetition amounts.
 
(i)            FAILURE TO NOTIFY. If the holder of a claim fails to provide any information
as required by subdivision (b), (c), or (g) of this rule, the court may, after notice and
hearing, take either or both of the following actions:
 
            (1)            preclude the holder from presenting the omitted information, in

any form, as evidence in any contested matter or adversary proceeding in the
case, unless the court determines that the failure was substantially justified or
is harmless; or

            (2)            award other appropriate relief, including reasonable expenses and
attorney’s fees caused by the failure.

 
As is evident from the provisions of subparagraph (i), the failure to comply with the requirements of the
rule may carry both evidentiary and monetary sanctions and practitioners representing both chapter 13
debtors and mortgage creditors would be well advised to make themselves aware of these upcoming
changes.
 
____________________
 
Endnotes:
 
1



Copies of the Transmittal Memorandum and excerpts of the Committee on Rules of Practice and
Procedure and the Report to the Standing Committee by the Bankruptcy Rules Advisory Committee as
well as the text of the proposed rule (and proposed amendments to other rules) are available
at http://www.uscourts.gov/RulesAndPolicies/FederalRulemaking/PendingRules/SupremeCourt042611.aspx
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