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OPINION

I.  

The parties were never married to each other.  The Child was born in September 2005. 

After David D. Clark, Jr. (“Father”) established that he was the Child’s father and after he

obtained visitation, litigation pertaining to the Child escalated.  Motions regarding visitation,

co-parenting time, custody, and numerous contempt petitions, followed.  During a September

2008 hearing, the parties consented to a “temporary” custody arrangement proposed by the

guardian ad litem.  The resulting agreed order of October 2, 2008, gave “temporary legal and

physical custody” of the Child to the paternal grandparents.  In approving the agreement, the

juvenile court expressly found that neither parent was then a proper placement for the Child. 

Both Mother and Father were granted supervised contact with the Child pending further

orders of the court.

Beginning in March 2009, Mother sought increased visitation and, alternatively, the

Child’s return to her custody.   The court took up these and other motions at a January 2010

hearing.  After the hearing, the court declined to modify the existing custody arrangement. 

In its February 8, 2010, order, the court found that there was no showing of a material change

in circumstances warranting a change in custody.  In denying Mother’s post-trial motions to

set aside the court’s judgment and for a new hearing, the juvenile court changed its

characterization of the case from one of custody to one of dependency and neglect. Mother

then appealed to the circuit court. 

After a hearing, the circuit court denied Mother’s appeal because it found that this was

a custody case, not a case of dependency and neglect.  As such, it should have been appealed

to this Court rather than to the circuit court.  Mother appealed the circuit court’s ruling to this

Court.  On our review, we held that the circuit court correctly classified the action as one

pertaining to custody from which an appeal would go directly to this Court.  See Clark v.

Cooper, No. E2012-00684-COA-R3-CV, 2013 WL 1097773 at *8-9 (Tenn. Ct. App. E.S.,

filed March 18, 2013).  We further held, however, that when a case is appealed to a wrong

court, the appropriate remedy for the court to which the appeal has been improperly taken is

to order a transfer to the proper court rather than simply denying the appeal.  Id. at *9. 

Accordingly, we vacated the order denying Mother’s appeal and remanded the cause to the

circuit court with instructions to enter an order transferring Mother’s appeal to this Court.

The circuit court complied.  Mother’s appeal of the juvenile court’s February 8, 2010, order

denying her motions to change custody is now before us.
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II.

Mother presents a single issue for our review.  In her words, it is as follows:

Whether the juvenile . . . court erred by applying a “material

change [in] circumstances” standard [] in a request for

modification[] of a temporary order of custody brought by a

natural parent? 

III.

Mother challenges the juvenile court’s denial of her motion for a change in custody. 

In particular, she asserts that the court erred in requiring that she demonstrate a material

change in circumstances in order to obtain a modification of the existing “temporary” custody

arrangement. 

It appears that throughout the pendency of the proceedings below, all concerned –

Mother, Father, and the juvenile court – believed it was necessary for a party to show a

material change in circumstances in order to warrant modification of an agreed custody order. 

Beginning in early March 2009, Mother sought to have the Child returned to her.  She first

filed motions for a “return of custody” and a “change in visitation.” In each motion, Mother

alleged that there had been a material change in circumstances that warranted a change in the

visitation or custody arrangements in place pursuant to the October 2008 agreed order. 

Father also filed a petition to modify custody in which he sought primary custody or, in the

alternative, joint custody with his parents or unsupervised visitation based on an alleged

“substantial and material change in circumstances.”      

A status hearing was held in September 2009.  The court found, in relevant part, as

follows: 

[T]his is a visitation/custody dispute and has been one from its

inception.  However, the Court also finds that this issue was

resolved by the [October 2008 agreed order].  Neither parent has

filed any pleading seeking to set aside or modify this Order.  

The proper procedure at this point would be for either parent to

file a pleading seeking to modify or set aside the Order and the

burden would rest on the pleading party to establish the Order

should be set aside or that a material change in circumstances

has occurred.  

-3-



In December 2009, Mother responded with an “emergency motion for change in

custody.”  In general terms, Mother alleged that she had obtained mental health treatment

and, as a result, was fully capable of caring for the Child.  Mother requested that either she

or the maternal grandparents be awarded custody of the Child based on the existence of

several alleged material changes in circumstances.  

Custody-related motions, among other pending matters, were addressed at a hearing

on January 21, 2010.   We quote pertinent portions of the juvenile court’s February 8, 2010,1

order that is the subject of the appeal in the present case:

The Motion filed by Mother for Return of Custody should be

denied.  The Motion filed by Mother for Emergency Custody

(Change in Custody) should be denied.  The Court finds there has

not been a material change [in] circumstances.

a.  The mother has received mental health treatment.  Primarily,

her mental health treatment has been for an adjustment disorder

arising out of the change of custody.  The change of custody is

based on the custody order of 11 September 2008  to which she2

freely and voluntarily agreed.  The mother testified that she lied

to the caregivers saying she was in a motorcycle accident in an

attempt to get pain medications.  The mother further admitted

lying to her therapist . . . concerning the incident.  It is/was hoped

and anticipated that she would receive mental health treatment. 

It is/was further hoped and anticipated that the mental health

treatment would help improve her mental health.  

b.  There has been a lot of testimony about how both the mother

and father have “changed” for the better.  The court finds that

both the mother and father have “changed” for the better.  The

Court finds that it was clearly hoped and anticipated that the

parents would “change” for the better.

A transcript of the hearing is not before us.  1

The court references the hearing date of September 11, 2008, rather than the date the agreed order2

was entered, i.e., October 2, 2008.  
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c.  The child is in a stable home and there has not been a material

change [in] circumstances that would necessitate a change of the

child’s stable home.

(Footnote in original omitted.)  

Before this Court, Mother, in her brief, succinctly summarizes her position as follows:

The Juvenile . . . Court erred when it applied a “material change

[in] circumstances” standard and put the burden on [Mother] to

prove same in her motion for return of custody.  The “doctrine

of superior parental rights” should have been applied to a

request to modify a temporary custody order placing custody of

the parties’ minor child with non-parents.

(Underlining in original.)  We conclude that Mother is correct.  

In Tennessee, the seminal case regarding the standard applicable in parent vs. non-

parent custody modification cases is Blair v. Badenhope, 77 S.W.3d 137 (Tenn.

2002)(“Blair II”).  Before addressing Blair II, we must first focus on earlier litigation

involving the child and these parties.  That litigation also resulted in a reported case.  Blair

v. Badenhope, 940 S.W.2d 575 (Tenn. Ct. App. 1996)(“Blair I”), perm. app. denied, March

17, 1997.  

In Blair I, we noted that the child’s mother died when the child “was less than one

year old.”  Id. at 576.  The maternal grandmother was granted custody by a North Carolina

court.  Id.  The father later moved to Tennessee  where he filed an action seeking visitation3

and custody.  Id.  While what happened next, as set forth in the following paragraph, actually

occurred in Blair I, it is discussed in detail in Blair II.

In Tennessee, the parties put on proof but before the case was presented to the court

for its decision, the parties agreed that the grandmother “should have lawful custody” and

a consent order was entered to this effect.  Blair II at 139.  A month later, Mr. Blair filed a

petition to modify the award of custody to the grandmother.  Id.  On hearing the petition, the

trial court found that no material change in circumstances had been shown.  As a

consequence, it declined to change the custody to Mr. Blair. On appeal, this Court affirmed

the judgment.   Id. at 139-40.

The grandmother was a Tennessee resident.3
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The next phase of this dispute occurred in Blair II.  A year later, Mr. Blair filed a

second petition to modify custody in which he alleged a material change in circumstances

based on the strengthening of his relationship with the child.  Blair II at 140.  Mr. Blair also

asserted that, as the child’s natural father, he enjoyed “a presumption of superior parental

rights against any non-parent seeking or retaining custody of his children and that he [could

not] be denied custody of his daughter unless he is shown to be an unfit parent.”  Id.   The

trial court denied Mr. Blair’s petition.  “The court acknowledged that Mr. Blair was a fit

parent and that his relationship with [the child] had grown stronger. . . . However, the court

found that these considerations did not amount to a material change in circumstances

warranting a change in custody.”  Id.  On appeal, this Court, in a split decision, affirmed the

trial court’s judgment.   The Supreme Court granted Mr. Blair permission to appeal.  On its

second-tier appellate review, the Supreme Court affirmed our judgment.   In short, the

Supreme Court held that 

a natural parent cannot invoke the doctrine of superior parental

rights to modify a valid order of custody, even when that order

resulted from the parent’s voluntary consent to give custody to

the non-parent. Instead, a natural parent seeking to modify a

custody order granting custody to a non-parent must show that

a material change in circumstances has occurred, which makes

a change in custody in the child’s best interests.

Id. at 141.   At the same time, as particularly relevant to the case at bar, the Court observed

that there were exceptions to its holding in cases where certain “extraordinary circumstances”

were shown to exist.  The Court summarized its holding – and the exceptions thereto – as

follows:   

Based on our prior case law interpreting Article I, section 8 in

this context, and given the overwhelming authority from other

jurisdictions on this issue, we conclude that our Constitution

does not accord natural parents a presumption of superior rights

to modify an existing and valid order of custody, even when that

order results from the parent voluntarily agreeing to give

custody to the non-parent. Though strong in many respects, no

aspect of the fundamental right of parental privacy is absolute,

and a parent who is given the opportunity to rely upon the

presumption of superior rights in an initial custody

determination may not again invoke that doctrine to modify a

valid custody order. Absent proof of the custody order’s

invalidity or proof that the parental rights were not protected in

the initial custody proceeding, the child’s interest in a stable and

secure environment is at least as important, and probably more
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so, than the parent’s interest in having custody of the child

returned.

Accordingly, we hold that a natural parent is not generally

entitled to invoke the doctrine of superior rights to modify a  

valid custody order awarding custody to a non-parent. Instead,

in the absence of extraordinary circumstances – for instance, the

natural parent was not afforded an opportunity to assert superior

parental rights in the initial custody proceeding; the custody

order is invalid on its face; the order is the result of fraud or

procedural illegality; or the order grants only temporary custody

to the non-parents – a trial court should apply the standard

typically applied in parent-vs-parent modification cases: that a

material change in circumstances has occurred, which makes a

change in custody in the child’s best interests.

Id. at 148 (internal citation omitted)(emphasis added).  It should be readily evident that the

distinction between the final consent order in Blair I & II and the agreed temporary order

in the present case is critical to the resolution of the issue before us.  Again, the agreed order

in this case of October 2008 expressly provides that it was a “temporary custody agreement”

that gave only “[t]emporary physical and legal custody” of the Child to the paternal

grandparents.  As such, the order falls squarely within one of the exceptions contemplated

by Blair in that it is not a valid final custody order.  It follows that Mother is clearly entitled

to invoke the doctrine of superior parental rights in her motion to modify custody. 

Accordingly, the trial court erred by instead subjecting her motion to modify to a “material

change in circumstances” standard.  

IV.

The judgment of the juvenile court is vacated.  Costs on appeal are taxed to the

appellee, David D. Clark, Jr.  This case is remanded to the trial court for further proceedings

consistent with this opinion.  

_____________________________________

CHARLES D. SUSANO, JR., CHIEF JUDGE
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