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This appeal arises out of a vicarious liability claim brought by a customer against 

the operators of an auction business for injuries inflicted by a third party.  The customer 

filed a motion for partial summary judgment relying on the pleadings and his own 

affidavit.  The operators did not respond to the motion or appear at the summary 

judgment hearing.  The trial court granted summary judgment for the customer on the 

question of liability and held a separate hearing on the issue of damages.  Following the 

damages hearing, the Court entered a judgment against the third party and the operators 

of the auction.  The operators appealed.  We affirm in part and reverse in part.  
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OPINION 

 
I. FACTUAL AND PROCEDURAL BACKGROUND 

 

 On January 17, 2012, Troy Frame punched Terry Crowley, who was attending an 

auction.  On March 7, 2012, Mr. Crowley filed a complaint against Jewell and Deborah 

Frame (“Mr. and Ms. Frame”), who ran the auction
1
, and Mr. Troy Frame.  Mr. Crowley 

alleged that Mr. Troy Frame had committed assault and battery against him, that Mr. and 

Ms. Frame were vicariously liable for Mr. Troy Frame‟s actions as his employers, and 

that Mr. and Ms. Frame had negligently and recklessly hired Mr. Troy Frame.  

Mr. Crowley‟s complaint included a jury demand.   

   

Mr. and Ms. Frame and Mr. Troy Frame filed, albeit untimely, separate answers to 

the complaint.  The defendants denied that Mr. Troy Frame was an employee of Mr. and 

Ms. Frame.  Mr. and Ms. Frame and Mr. Troy Frame did not make a jury demand in their 

answers or any subsequent filing.  

 

 On February 13, 2013, Mr. Crowley filed a motion for summary judgment on the 

issue of liability and requested a hearing on damages.  Mr. Crowley also filed an affidavit 

concerning the incident at the auction, which stated, in relevant part: 

 

2.  On January 17, 2012, I was . . . a customer at Jewell‟s Stop and Trade 

231 Auction Company. 

 

3.  On January 17, 2012, I saw Troy Frame working at Jewell‟s Stop and 

Trade 231 Auction Company. 

 

4.  I know Troy Frame to be the brother of Jewell Frame. 

 

5.  I have seen Troy Frame working at auctions held by Jewell Frame on 

many different occasions. 

 

6.  When I have seen Troy Frame working at Jewell‟s Stop and Trade 231 

Auction Company, he has been doing crowd control, moving auction items 

around, and just generally helping out with various tasks at the auction. 

 

                                                           
1
 Mr. Crowley refers to Mr. and Ms. Frame‟s auction business as “Jewell‟s Stop and Trade 231 Auction 

Company.”  However, in their answer, Mr. and Ms. Frame denied that this was the name of their 

business.  Despite this factual dispute, the business is referred to as Jewell‟s Stop and Trade 231 Auction 

Company throughout the pleadings and in the orders of the trial court. 
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7.  The atmosphere at the auctions held at Jewell‟s Stop and Trade 231 

Auction Company often bec[ame] heated and contentious, and I believe 

there have been other fights at auctions conducted by Jewell Frame. 

 

8.  While I was attempting to leave the auction on January 17, 2012, Troy 

Frame approached me and said “So that‟s how it‟s going to be,” and 

intentionally punched me in the face. 

 

9.  When Troy Frame punched me, he knocked me unconscious. 

   

. . . .  

 

16.  I have incurred $11,602.00 in medical bills due to my treatment for the 

injury caused by Mr. Troy Scott Frame‟s actions. 

 

 . . . .  

 

18.  I know from prior dealings with Troy Frame that he has been convicted 

of a felony. 

 

19.  I also know that his brother Jewell Frame is aware of his criminal 

record. 

 

In addition, Mr. Crowley filed a statement of material facts not in dispute in 

support of his motion for summary judgment.  The pertinent assertions of fact contained 

in the filing were: 

 

2.  Defendant Troy Frame is an employee of Jewell and Deborah Frame‟s 

business . . . . 

 

 . . . . 

 

14.  Defendant Troy Frame was an employee of Jewell and Deborah Frame 

on January 17, 2012, whose duties included overseeing the auction and 

keeping the peace among the patrons. 

 

15. Defendant Troy Frame was acting within the scope of his employment 

when he punched Mr. Crowley on January 17, 2012. 

 

16. Defendants Jewell and Deborah Frame disregarded Defendant Troy 

Frame‟s status as a convicted felon when they hired him to work at their 

business . . . .  
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17.  On or before January 17, 2012, Defendants Jewell and Deborah Frame 

were aware, through their personal relationship with Defendant Troy 

Frame, that he was unfit for the job, which involved interactions with their 

customers during auctions. 

 

Mr. and Ms. Frame did not respond to the summary judgment motion or appear at 

the hearing on March 21, 2013.  On April 10, 2013, the court granted summary judgment 

in favor of Mr. Crowley, finding that: 

 

1. [T]here is no genuine issue as to any material fact, as evidenced by the 

Plaintiff‟s unopposed Statement of Material Undisputed Facts.  Therefore, 

Plaintiff is entitled to judgment against Defendants Jewell Frame and 

Deborah Frame, d/b/a Jewell‟s Stop and Trade 231 Auction Company, and 

Troy Scott Frame. 

 

. . . . 

 

3. [ ] [Mr. Crowley] has established the requisite elements of assault and 

battery through vicarious liability against Defendants Jewell Frame and 

Deborah Joy Frame, d/b/a Jewell‟s Stop and Trade 231 Auction Company. 

 

Mr. Crowley was also permitted to waive his jury demand and set the case for a 

final determination of damages on May 9, 2013.  Mr. and Ms. Frame did not appear at the 

hearing to determine damages.  On May 16, 2013, the trial court entered judgment for 

Mr. Crowley in the amount of $51,082.61.  The judgment consisted of $50,000.00 in 

damages, $740.11 in discretionary costs, and $342.50 in other costs.  

 

 On June 7, 2013, Mr. and Ms. Frame filed a motion to set aside, alter, or amend 

the order granting summary judgment on liability.  Ten days later, they filed a second 

motion to alter or amend the order regarding liability, and also requested that the court 

alter or amend the judgment.  Mr. and Ms. Frame filed a supplemental motion to alter or 

amend on August 8, 2013, claiming that the facts in Mr. Crowley‟s affidavit did not 

entitle him to judgment as a matter of law.  The trial court denied these motions on 

December 5, 2013, finding that the “Defendants have failed to show any reasonable 

excuse for their refusal to respond to the pleadings and requests for discovery in this 

cause.”   

 

 Mr. and Ms. Frame filed a timely notice of appeal.
 2

  The issues on appeal are: (1) 

whether the undisputed facts were sufficient to impose vicarious liability on Mr. and 

                                                           
2
 The judgment against Mr. Troy Frame is not at issue and is final.    
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Ms. Frame for Mr. Troy Frame‟s actions; and (2) whether the trial court properly 

conducted a hearing on damages without a jury.
3
   

 

II. ANALYSIS 

 

A. Summary Judgment 

 

“Summary judgments enjoy no presumption of correctness on appeal.”  Ferguson 

v. Nationwide Prop. & Cas. Ins. Co., 218 S.W.3d 42, 48 (Tenn. Ct. App. 2006).  We 

review the trial court‟s grant of summary judgment de novo.  See, e.g., id., Union Serv. 

Indus., Inc. v. Sloan, No. 88-127-II, 1988 WL 99722, at *3 (Tenn. Ct. App. Sept. 28, 

1988) (“[A] reviewing court must make a „fresh determination‟ as to the trial court‟s 

application of Tenn. R. Civ. P. 56.”).  Trial courts should grant summary judgment 

motions when the undisputed facts, and the reasonable inferences drawn from them, 

“support only one conclusion – that the moving party is entitled to judgment as a matter 

of law.”  Watson v. Waters, 375 S.W.3d 282, 290 (Tenn. Ct. App. 2012).  “The party 

seeking a summary judgment bears the burden of demonstrating that no genuine dispute 

of material fact exists and that it is entitled to a judgment as a matter of law.”  Ferguson, 

218 S.W.3d at 48.   

 

To be entitled to a judgment as a matter of law, Mr. Crowley‟s filings must 

contain sufficient facts to demonstrate the vicarious liability of Mr. and Ms. Frame for the 

conduct of Mr. Troy Frame.  See Hannan v. Alltel Publ’g Co., 270 S.W.3d 1, 9 n.6 (Tenn. 

2008) (“[A] plaintiff who files a motion for partial summary judgment on an element of 

his or her claim shifts the burden by alleging undisputed facts that show the existence of 

that element and entitle the plaintiff to summary judgment as a matter of law.”).  At oral 

argument, counsel conceded that Mr. Crowley moved for summary judgment against Mr. 

and Ms. Frame on two theories: respondeat superior and negligent hiring.  Both theories 

were premised on the “fact” that Mr. Troy Frame was an employee of Mr. and 

Ms. Frame.
4
  “The doctrine of respondeat superior renders employers vicariously liable 

for the torts their employees commit while acting within the scope of their employment.”  

Tennessee Farmers Mut. Ins. Co. v. American Mut. Liability Ins. Co., 840 S.W.2d 933, 

937 (Tenn. Ct. App. 1992).  To hold an employer liable for the acts of an employee, the 

                                                           
3
  At oral argument, counsel for Mr. and Ms. Frame also questioned the sufficiency of the order granting 

summary judgment under Tennessee Rule of Civil Procedure 56.04.  The order granting summary 

judgment was entered before our Supreme Court‟s decision in Smith v. UHS of Lakeside, Inc., 439 

S.W.3d 303 (Tenn. 2014), which emphasized the requirement to state the legal grounds for granting or 

denying a motion for summary judgment.  However, the record before us presents one of those instances 

“when the absence of stated grounds in the trial court‟s order does not significantly hamper [our] review 

of the trial court‟s decision.”  Smith, 439 S.W.3d at 314.   
4
  Mr. Crowley might have also alleged that Mr. Troy Frame was an independent contractor and that Mr. 

and Ms. Frame were negligent in engaging him.  See Marshalls of Nashville, Tenn., Inc. v. Harding Mall 

Assocs., Ltd., 799 S.W.2d 239, 243 (Tenn. Ct. App. 1990).  
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plaintiff must prove three elements: (1) that the person who caused the injury was an 

employee; (2) that the employee was on the employer‟s business; and (3) that the 

employee was acting within the scope of his employment when the injury occurred.  Id.; 

see also Hamrick v. Spring City Motor Co., 708 S.W.2d 383, 386 (Tenn. 1986); Midwest 

Dairy Prods. Co. v. Esso Std. Oil Co., 246 S.W.2d 974, 975 (Tenn. 1952).  To recover for 

negligent hiring of an employee, a plaintiff must establish that “the employer had 

knowledge of the employee‟s unfitness for the job,” in addition to the elements of a 

negligence claim.  Doe v. Catholic Bishop for Diocese of Memphis, 306 S.W.3d 712, 717 

(Tenn. Ct. App. 2008).       

 

To hold Mr. and Ms. Frame liable for Mr. Troy Frame‟s tortious conduct under 

either theory of vicarious liability, sufficient evidence must exist to demonstrate the 

assertion of Mr. Crowley that Mr. Troy Frame was an employee of Mr. and Ms. Frame.  

See Tennessee Farmers, 840 S.W.2d at 937; Doe, 306 S.W.3d at 717.  Paragraphs 2 and 

14 of Mr. Crowley‟s statement of undisputed facts assert that Mr. Troy Frame was an 

“employee” of the business at the time of the injury.  Mr. Crowley argues that, because 

Mr. and Ms. Frame failed to respond to the summary judgment motion, our decision in 

Union Serv. Indus., Inc. v. Sloan, No. 88-127-II, 1988 WL 99722 (Tenn. Ct. App. Sept. 

28, 1988), requires us to accept the assertions in the statement of undisputed facts as true.   

 

Although “an adverse party‟s failure to respond to a motion for summary 

judgment forces the court to accept the moving party‟s version of the facts as true,” 

Union Serv., 1988 WL 99722, at *3, we only do so when those factual assertions are 

properly alleged and supported by the moving party as required by Tennessee Rule of 

Civil Procedure 56.  See State v. Spilton, 315 S.W.3d 350, 356 (Mo. 2010) (en banc) 

(quoting Johnson v. Mo. Bd. of Nursing Adm’rs, 130 S.W.3d 619, 626 (Mo. App. 2004)); 

see also Blazer Fin. Servs., Inc. v. Diddle, 648 S.W.2d 257, 259 (Tenn. Ct. App. 1983).  

Rule 56.03 requires that a motion for summary judgment:  

 

be accompanied by a separate concise statement of the material facts as to 

which the moving party contends there is no genuine issue for trial.  Each 

fact shall be set forth in a separate, numbered paragraph.  Each fact shall be 

supported by a specific citation to the record. 

 

Tenn. R. Civ. P. 56.03.   

 

For the assertion in paragraph 2 of the statement of undisputed facts that Mr. Troy 

Frame was “an employee” of the business, Mr. Crowley cites paragraphs 1.3 and 4.2 of 

his complaint and paragraphs 3, 5, and 6 of his affidavit.  Mr. Crowley again cites to 

paragraphs 3, 5, and 6 of his affidavit to support the assertion in paragraph 14 of the 

statement of undisputed facts that Mr. Troy Frame was “an employee” of Mr. and 

Ms. Frame.   
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Paragraph 1.3 of the complaint stated that Mr. Troy Frame was “an employee” of 

the business.  Similarly, paragraph 4.2 of the complaint asserted that Mr. Troy Frame was 

an employee of Mr. and Ms. Frame.  But, Mr. and Ms. Frame and Mr. Troy Frame denied 

both these allegations in their answers.  Paragraph 3 of Mr. Crowley‟s affidavit states 

only that he saw Mr. Troy Frame “working” at the business.  Similarly, paragraph 5 of 

the affidavit states that Mr. Crowley has “seen Troy Frame working at auctions held by 

Jewell Frame on many different occasions.”  Paragraph 6 of the affidavit also states that 

Mr. Crowley saw Mr. Troy Frame “working” at the business “doing crowd control, 

moving auction items around, and just generally helping out . . . .”   

 

These citations to the record do not properly support the assertion in the statement 

of undisputed facts that Mr. Troy Frame was an employee of Mr. and Ms. Frame.  The 

cited complaint paragraphs are denied by Mr. and Ms. Frame and Mr. Troy Frame in their 

answers.  The cited paragraphs of the affidavit also fail to establish that Mr. Troy Frame 

was an employee.  An individual may do “work” for an entity or individual without being 

an employee. The employment relationship is defined by the principal‟s control or “right 

to control the physical conduct of the [agent] in the performance of the service” in the 

principal‟s affairs.  Restatement (Second) of Agency § 2 (1958); see also Youngblood v. 

Wall, 815 S.W.2d 512, 517 (Tenn. Ct. App. 1991).  Mr. Crowley‟s affidavit does not 

provide enough facts to determine whether Mr. and Ms. Frame controlled or had the right 

to control Mr. Troy Frame‟s conduct. 

 

Because Mr. Crowley‟s factual assertion that Mr. Troy Frame was an employee of 

the business was not properly supported by the record, we do not accept it as true.  This 

means Mr. Crowley failed to show the existence of a basic element of both of his theories 

of vicarious liability.  Therefore, the grant of summary judgment was inappropriate to the 

extent Mr. and Ms. Frame were found vicariously liable.   

 

B. Jury Trial Waiver 

 

The Tennessee Constitution provides that “the right of trial by jury shall remain 

inviolate.”  Tenn. Const. art. I, § 6.  “In civil cases, however, the right is not self-

enforcing.”  Nagarajan v. Terry, 151 S.W.3d 166, 174 (Tenn. Ct. App. 2003).  Tennessee 

Rule of Civil Procedure 38
5
 specifies how a jury is requested.  Once a trial by jury is 

demanded, the demand “may not be withdrawn without the consent of all parties as to 

whom issues have been joined.”  Tenn. R. Civ. P. 38.05.   

 

                                                           
5
 Tennessee Rule of Civil Procedure 38.02 provides: 

 

Any party may demand a trial by jury . . . by demanding the same in any pleading 

specified in Rule 7.01 or by endorsing the demand upon such pleading when it is filed, or 

by written demand filed with the clerk, with notice to all parties, within fifteen (15) days 

after the service of the last pleading raising an issue of fact. 
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Under Rule 38, consent to waive a trial by jury may be either express or implied.  

See Davis v. Ballard, 946 S.W.2d 816, 817 (Tenn. Ct. App. 1996).  “Courts, however, 

should indulge in every reasonable presumption against waiver of a jury demand in a 

civil case.” Nagarajan, 151 S.W.3d at 176 (citing Aetna Ins. Co. v. Kennedy ex rel. 

Bogash, 301 U.S. 389, 393 (1937)). Furthermore, “[a] waiver should not be inferred 

without reasonably clear evidence of an intent to waive.”  Id. at 176 (citing L & R Realty 

v. Connecticut Nat’l Bank, 246 Conn. 1, 715 A.2d 748, 753 (1998)).   

 

In Davis v. Ballard, 946 S.W.2d 816 (Tenn. Ct. App. 1996), both plaintiff and 

defendant demanded a jury in their respective pleadings.  946 S.W.2d at 816.  At the first 

setting of the case before a jury, the court continued the matter at the request of the 

plaintiff.  Id.  On the new trial date, the plaintiff appeared, but the defendant did not.  Id.  

The plaintiff waived his request for a jury and presented testimony.  Id.  The court 

entered judgment in favor of the plaintiff, and the defendant appealed.  Id.  In affirming 

the judgment, we found that the defendant‟s consent to the waiver of a jury was implied 

by his failure to appear at trial.  Id. at 817.     

 

Here, Mr. and Ms. Frame failed to respond to the summary judgment or appear at 

hearing on the motion.  Mr. and Ms. Frame also failed to appear at the separate hearing 

on damages, and unlike the case of Davis, Mr. and Ms. Frame did not make their own 

jury demand.  Mr. and Ms. Frame decided not to appear at the damages hearing on the 

alleged representation of Mr. Troy Frame that he would “take care of” the matter.  In 

light of these circumstances, we find Mr. and Ms. Frame impliedly consented to waive 

their right to a jury on the issue of damages suffered by Mr. Crowley.  Therefore, the trial 

court‟s determination of damages in the amount of $51,082.61 was proper.  

 

III. CONCLUSION 

 

For the foregoing reasons, we reverse the grant of partial summary judgment on 

the liability of Mr. Jewell Frame and Ms. Deborah Frame.  We affirm the trial court‟s 

determination of the amount of damages should Mr. and Ms. Frame be found liable 

following remand.  Costs of this appeal shall be taxed equally to Appellants, Jewell 

Frame and Deborah Frame, and Appellee, Terry Crowley, for which execution may issue 

if necessary.   

 

             

       _______________________________ 

       W. NEAL McBRAYER, JUDGE 


