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Ted Olson leaves the U.S. Supreme Court after arguments in the same-sex marriage cases in April.
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Prominent conservative lawyer Ted Olson went on the record this week to ridicule Sen. Ted Cruz's call for a constitutional
amendment to subject U.S. Supreme Court justices to retention elections.

Cruz's suggestion came in response to the Supreme Court's ruling last month recognizing same-sex couples' constitutional
right to marriage—an issue Cruz opposes but Olson, a partner in Gibson, Dunn & Crutcher’s Washington office and former
solicitor general under President George W. Bush, has championed. Olson teamed up with Democratic lawyer David Boies to
take on California's marriage ban, Proposition 8, in 2010.

“A constitutional amendment to change Article III of the Constitution in this fashion has virtually no chance of succeeding,”
Olson told The Washington Post in an e-mail. “I would think that most graduates of the Harvard Law School know that.”

Cruz is a 1995 graduate of Harvard Law. Before joining the Senate in 2013, Cruz was an appellate litigator at Morgan, Lewis &
Bockius, working out of the Washington and Houston offices.

Olson and Cruz were not immediately reached for comment Thursday.

In a column for the National Review on June 26, Cruz wrote, "Every justice, beginning with the second national election after
his or her appointment, will answer to the American people and the states in a retention election every eight years. Those
justices deemed unfit for retention by both a majority of the American people as a whole and by majorities of the electorates
in at least half of the 50 states will be removed from office and disqualified from future service on the court."

Olson’s dig against Cruz came days after the veteran appellate litigator critiqued Justice Antonin Scalia’s statement, in his
dissent in the Supreme Court’s same-sex marriage ruling, that the majority opinion poses a “threat to American democracy.”

Scalia, Olson said flatly, is “wrong.”

“Yes, with respect to Justice Scalia, who I do have great respect for, he is wrong,” Olson told Fox News Sunday on June 28.
“When we talk about civil rights, we don’t wait for a plebiscite. We don’t wait to put civil rights to a vote. The Supreme Court
didn’t put separate but equal schools to a vote. The Supreme Court didn’t put the right to marry someone of a different race to
a vote.”

Olson, responding to a question from host Chris Wallace about the personal significance of the same-sex marriage ruling, said:

“Those tears of happiness, that they will be treated equally under the Constitution, with respect to the most
important relationship in life—the opportunity to get married to the person they love—touches me deeply, and it’s
very very important in my heart.”

Wallace also asked Olson whether he thought the court “invented” a constitutional right in ruling for same-sex unions.
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The court did no such thing, Olson said. “Fourteen times the Supreme Court of the United States held that marriage is a
fundamental right, including the right to interracial marriage in 1967. They didn’t call the right to interracial marriage. They
called it the right to marriage. They described it as a right to liberty, privacy, association,” Olson said.

Chief Justice John Roberts Jr. brought a “red herring” into the debate with his dissenting opinion's assertion that same-sex
marriage advocates "have not pointed to any" distinction between legal justifications for same-sex and polyamorous
marriages, Olson said.

“There are reasons why the states and federal government might prohibit relationships or marriage relationships between
multiples persons,” Olson said on Fox News Sunday. “The test is what does the state have in its interest to prohibit the conduct
that’s being considered. The states that were involved in the case that was decided Friday could not come up with any good
reasons why to prohibit persons to marry the person of the same sex, the person that they love. They came up with, ‘Well it’s
against traditional marriage.’ Well, that’s like saying separate schools were a tradition. Or restrictions on marriage of people
with different backgrounds was a tradition. You can’t explain something by saying it’s the way we’ve always done it.”

Olson argued in the U.S. Court of Appeals for the Fourth Circuit in defense of same-sex marriage in Virginia. He was not among
the lawyers who argued in the Supreme Court in Obergefell v. Hodges. He did attend the oral argument, however, despite
earlier mixed feelings about being in the audience.

Mike Scarcella contributed to this report.
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