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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

 

 

UNITED STATES OF AMERICA  ) 

      ) 

v.      ) Case No. 3:18-00077 

      ) Judge Campbell 

JOHN DAVIS    ) 

 

 
MOTION FOR ISSUANCE OF RULE 17(c) PRETRIAL SUBPOENA DUCES TECUM 

WITH INCORPORATED MEMORANDUM OF LAW 

 
COMES NOW the Defendant, John Davis, by and through his undersigned counsel, and 

pursuant to Rule 17(c) of the Federal Rules of Criminal Procedure and his constitutional right to a 

fair trial as guaranteed by the Due Process Clause of the United States Constitution, hereby moves 

the Court to issue, the attached subpoena duces tecum.  Defendant Davis respectfully moves the 

Court to issue a subpoena duces tecum to the following entity: 

Anesthesia Services Associates, PLLC d/b/a Comprehensive Pain 

Specialists (“CPS”), c/o Jennifer Weaver (counsel for CPS), Waller, 

Lansden, Dortch & Davis LLC, Nashville City Center, 511 Union 

Street, Suite 2700, Nashville, TN 37219, for: (1) a mirror image of 

the CPS email server housing John Davis’ CPS email account 

(jdavis@cpspain.com) and spanning the period of time from the date 

of his hiring at CPS in June 2011 through the date of his departure 

from CPS on August 5, 2017; (2) minutes of CPS board meetings 

between June 1, 2011 and August 30, 2017; and, (3) CPS billing and 

payment records and documentation for all DME items prescribed 

or ordered by CPS providers (not merely the ones filled and billed 

through CCC Medical or ProMed) between June 1, 2011 and August 

5, 2017. 

 

Exhibit A, Proposed Subpoena Duces Tecum. 
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Factual Basis for Request 

 

Defendant Davis and a co-defendant, Brenda Montgomery, are charged in a multi-count 

Indictment pending before this Court.  (Docket Entry 1).  Count One alleges an overarching 

conspiracy to defraud Medicare.  Counts Two through Eight allege substantive violations by Ms. 

Montgomery, and Counts Nine through Fifteen charge Defendant Davis with alleged substantive 

violations of the anti-kickback statute.  (Id).  According to the Indictment, the conduct spanned 

“[f]rom at least June 2011, and continuing through in or around June 2017.”  (Id).  Defendant 

Davis was the CEO of CPS from June 2011 through August 5, 2017.  Among other things, the 

Indictment contends that throughout Defendant Davis’ tenure as CEO of CPS, he conspired with 

Ms. Montgomery to engage in the following conduct: (1) to conceal the true nature of their 

arrangement from CPS principals and owners (all of whom serve on the CPS Board); (2) to violate 

anti-kickback laws by eliciting and receiving payment in exchange for CPS using CCC Medical 

(Ms. Montgomery’s company) as it’s Durable Medical Equipment (“DME”) provider and biller; 

(3) to prevent CPS from obtaining DME billing numbers – thereby forcing CPS to use services 

provided by CCC Medical; and, (4) to conceal Defendant Davis’ affiliation with ProMed from 

CPS and others so that the alleged kickback could be paid without detection.  (Id). 

 To date, the discovery produced by the government paints a vastly incomplete and 

uninformed picture of the charged conduct.  First, the discovery contains only a small fraction of 

Defendant Davis’ email communication and is missing months (sometimes years) of emails. While 

the government is plainly content to interpret emails out of context, the defense cannot accept those 

misconceptions.  Without the necessary contextualization (i.e., complete email strings), an accurate 

understanding of the dialogue, conduct and intentions cannot be gleaned.  Defendant Davis no 

longer has access to his CPS email account.  If the defense were to possess all of Defendant Davis’ 
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emails during the time he was CEO of CPS (2011 through 2017), his true and accurate role in all of 

the above would be clear.  Without this information, he cannot defend himself in this case, and 

justice will not be served. 

Second, despite the government’s claim that Defendant Davis misled CPS owners and 

principals, a full view of Defendant Davis’ emails and the Board minutes will show otherwise.  The 

government has not produced any minutes of CPS Board meetings or other CPS documentation 

supporting its claim that Defendant Davis misled anyone.  Contrary to the government’s theory of 

prosecution, CPS Board meeting minutes will show (assuming they are thorough and complete) that 

Defendant Davis attended CPS Board meetings, and during those meetings, he never misled 

principals about ProMed or CCC Medical and even supported CPS’s procurement of DME billing 

numbers and use of other independent DME providers.  Contemporaneously created minutes of 

CPS Board meetings from 2011 through 2017 will undercut the allegations in the Indictment and 

are critical to the defense of this case. 

Finally, the government asserts that Defendant Davis forced CPS to use CCC Medical for 

its DME needs, but that assertion is untrue.  The discovery produced to date only contains samples 

of CPS’s DME orders placed with CCC Medical.  It utterly fails to provide all of CPS’s DME orders 

during the relevant time period – which, if provided, would show that the vast majority of CPS’s 

DME orders were not placed with CCC Medical, and despite the suggestion in the Indictment, it 

would also show that some CPS locations possessed DME numbers and billed directly for DME.  

Complete CPS records relating to DME billing, payment and how prescriptions were filled will 

reveal that CPS used CCC Medical for a relatively small fraction of its DME billing, and, in fact 

(contrary to the government’s theory), CPS clinics applied for and possessed direct DME billing 

numbers under Defendant Davis’ guidance and with his support and encouragement. 
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 The defense unsuccessfully attempted to gather this information directly from CPS.  In mid-

September 2018, undersigned counsel conferred with Jennifer Weaver, counsel for CPS, who 

reported that: (1) CPS is winding down; (2) all of CPS’s paper documentation is in storage and all 

electronic data is preserved in the cloud for the next year; (3) CPS cannot provide this information 

to the defense for two reasons: (a) Mr. Davis is no longer an employee of CPS and as such, he 

cannot have access to this information under HIPAA; and, (b) because CPS is no longer operational 

and is in the final phases of selling off its assets, there is no staff or resourcing available to engage 

in the task of the production; and, (4) the government (which requested the information be 

preserved) may take possession of all of the necessary CPS documentation and data pursuant to 

HIPAA exception.  

 On September 19, 2018, undersigned counsel for Defendant Davis wrote the government 

and requested the government take possession of the data and provide it to the defense.  See Exhibit 

B (Letter to the government dated 9/19/18).  On October 3, 2018, the government responded to the 

defense by refusing to take possession of the CPS material and inviting the defense to seek a Rule 

17(c) subpoena.  See Exhibit C (Letter from government to defense dated 10/3/18).  During the 

October 4, 2018 Status Conference with this Honorable Court, the government reiterated its refusal 

to accept CPS’s offer, and the prospect of a Rule 17(c) production was discussed.1  As indicated in 

Court, upon issuance, counsel for Defendant Davis will coordinate with and assist counsel for CPS, 

including contracting with a vendor to perform the imaging of the electronic data and copying of 

                                                      
1   Despite the government’s suggestion that it might challenge the issuance of this 17(c) subpoena, the government 

lacks standing to make such a challenge.  The law is clear that a party generally lacks standing to challenge a subpoena 

issued to a third party absent a claim of privilege or a proprietary interest in the subpoenaed matter. See United States 

v. Reyes, 162 F.R.D. 468, 470 (S.D.N.Y. 1995), citing Langford v. Chrysler Motors Corp., 513 F.2d 1121 (2d Cir. 

1975) (absent claim of privilege, party usually has no standing to object to subpoena directed at non-party). 
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paper data. 

 Defendant Davis respectfully requests that the Court issue this subpoena duces tecum because, 

as set forth above, the response will greatly assist the defense in rebutting core allegations in the 

Indictment.  Clearly, the government is content with its present myopic view of this case and refuses 

to assist the defense (or the Court) in a search for the truth.  Defendant Davis has no choice but to 

seek the Court’s intervention with a 17(c) subpoena for the above information.  This is not a fishing 

expedition.  Instead, the results of this subpoena will contradict the government’s theory of this case 

and will be exculpatory. 

This request is made in good faith. Therefore, Defendant Davis respectfully requests that 

this Court order the issuance of the Rule 17(c) subpoena duces tecum appended hereto as Exhibit 

A. 

Argument 

 

Although leave of Court is not ordinarily required for issuance of subpoenas duces tecum, 

it is discretionary with the Court whether to require production prior to trial.2   The Court’s discretion 

must be invoked by motion if a subpoena is to be made returnable in advance of the trial.  United 

States v. Ferguson, 37 F.R.D. 6, 8 (D.C. 1965)(In support of this view is the fact that the third sentence 

of Rule 17(c) begins with the words, “the court may direct”). 

When the issue is raised by motion under Rule 17(c) for advance inspection, the burden is 

on the party seeking production to show good cause for production prior to trial. A subpoena that 

                                                      
2  United States v. Nixon, 418 U.S. 683, 702, 94 S.Ct. 3090, 3104, 41 L.Ed.2d 1039 (1974)(“Enforcement of a 

pretrial subpoena duces tecum must necessarily be committed to the sound discretion of the trial court since 

the necessity for the subpoena most often turns upon a determination of factual issues. Without a determination 

of arbitrariness or that the trial court finding was without record support, an appellate court will not ordinarily 

disturb a finding that the applicant for a subpoena complied with Rule 17(c).”). 
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fails to describe any specific documents is too broad, but it is not necessary that the subpoena 

designate each particular paper desired.3
  Designation of kinds of documents with reasonable 

particularity will suffice. United States v. King, 164 F.R.D. 542, 545 (D.C.Kan. 1996)(“In describing 

the documents, the subpoena must refer to specific documents or, at least, to specific kinds of 

documents.  Requesting entire files instead of specific documents indicates a fishing expedition.”). 

Moreover, production prior to trial pursuant to Rule 17(c) is appropriate where it is shown 

that: 

(1) The documents are evidentiary and relevant; (2) They are not 

otherwise procurable by the defendant reasonably in advance of trial 

by exercise of due diligence; (3) The defendant cannot properly 

prepare for trial without such production and inspection in advance 

of trial and the failure to obtain such inspection may tend 

unreasonably to delay the trial; (4) The application is made in good 

faith and is not intended as a general fishing expedition. 

United States v. Iozia, 13 F.R.D. 335, 338 (D.C.N.Y. 1952). This formulation has been “generally 

followed” by other courts.  Nixon, 418 U.S. at 699; King, 164 F.R.D. at 545. If the factors listed 

above are present, advance production will be ordered.4  In the absence of such a showing, 

                                                      
3   In re Grand Jury Subpoena: Subpoena Duces Tecum, 829 F.2d 1291, 1302 (4th Cir.1987), on 

rehearing 844 F.2d 202 (4th Cir.1988)(“The subpoenas duces tecum before us in these cases must be quashed, 

for the presumptively protected materials they seek are otherwise procurable, and in a less intrusive manner; 

the specificity of the subpoena is illusory, since the categories described do not refer to particular tapes; as a 

result, the corporations before us would be required to perform burdensome searches and would be at risk for 

failing to fulfill vague requirements; in sum, the government appears to be engaging in a paradigmatic ‘fishing 

expedition.’”). 

4   United States v. LaRouche Campaign, 841 F.2d 1176 (1
st 

Cir.1988)(Defendants’subpoena met 

requirements of Criminal Rule 17(c) for in camera inspection of “outtakes” of television network’s interview 

with key Government witness; witness had already testified at length in trial of one of the defendants, his 

taped conversations occupied some 100 minutes and likely covered wide range of subject matter drawn from 

his associations with defendants, and his facial expressions might well have been directly relevant to showing 

animus against defendants for purposes of impeachment.); See also, Nixon. 
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production will be denied.5 

 Defendant Davis’ Motion clearly falls within the parameters of Rule 17(c) as set forth above.  

First, the documents requested are certainly evidentiary in nature and are undeniably relevant.  

Second, these documents cannot be procured by Defendant Davis using any other method. Third, 

Defendant Davis cannot properly prepare for trial without such production and inspection in 

advance of trial.  Lastly, this Motion for Issuance of Rule 17(c) Pretrial Subpoenas Duces Tecum 

is made in good faith and is not intended as a general fishing expedition. 

Conclusion 

 

For the reasons stated herein, Defendant Davis respectfully requests that this Court enter an 

Order granting his Motion for Pretrial Subpoena Duces Tecum pursuant to Rule 17(c) of the 

Federal Rules of Criminal Procedure.

                                                      
5   United States v. King, 164 F.R.D. 542 (D.Kan. 1996)(Defendant accused of robbing automated teller 

machines failed to demonstrate appropriateness of subpoena for pretrial production of security service’s patrol 

logs for month in which offenses allegedly occurred, and of the personnel records of all employees of affected 

banks who had access to the machines; though he correctly identified the legal standards for evaluating his 

motion, he did not provide meaningful factual background for evaluating merits of motion, nor did he describe 

with specificity the information contained in the desired documents, and motion thus appeared to be little 

more than a “fishing expedition.”). 
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      Respectfully submitted, 

        

      HODDE & ASSOCIATES 

      40 Music Square East 

      Nashville, TN  37203 

      (615) 242-4200 

 

 

      BY:      s/ Kimberly S. Hodde                    

       KIMBERLY S. HODDE 

       Attorney for Defendant Davis 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a true and correct copy of the foregoing has been sent via the Court’s 

electronic filing system, or, if not registered, sent email attachment and U.S. Mail, postage 

prepaid, to: 

 

    Henry Leventis 

    Assistant United States Attorney 

    110 Ninth Avenue South 

    Suite A961 

    Nashville, TN 37203 

 
    Jennifer Weaver, Esq. 

Counsel for CPS 

Waller, Lansden, Dortch & Davis LLC 

Nashville City Center 

511 Union Street 

Suite 2700 

Nashville, TN 37219 

  

 this 11th day of October, 2018. 

 

 

       s/ Kimberly S. Hodde               

       KIMBERLY S. HODDE 
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