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STATEMENT OF IDENTITY AND INTERESTS 
OF THE AMICUS CURIAE1 

The American Bar Association (“ABA”), as amicus curiae, respectfully 

submits this brief in support of appellees.  Of particular importance to the ABA, 

the rule proposed by the appellant bankruptcy trustee would run counter to 

fundamental ethical obligations imposed on lawyers in the District of Columbia 

and elsewhere.  That is because the trustee’s theory effectively treats clients’ 

hourly-rate matters as the property of a law firm.  That theory is flatly inconsistent 

with the ethical rules that apply in this case, namely, the D.C. Rules of Professional 

Conduct (“D.C. Rules”).  It is also inconsistent with the ABA Model Rules of 

Professional Conduct (“ABA Model Rules”), which inform the professional-

conduct rules adopted by virtually every jurisdiction in the country, including the 

District. 

In particular, the rule advocated by the trustee conflicts with a foundational 

principle that animates the D.C. Rules and the ABA Model Rules—client 

autonomy.  Put simply, clients own their matters, so a client may hire and fire its 

attorney at any time.  The importance of client choice underpins multiple black-

letter ethical rules, including the rules protecting a client’s right to terminate her 

lawyer, the rules limiting the use of restrictive covenants, and the rules specifying 

                                           
1 All parties have consented to the filing of this brief. 
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the permissible methods of fee splitting.  Any rule that would entitle a terminated 

law firm—much less the estate of a defunct law firm—to claim a property interest 

over the fees earned by another law firm, after a former client fired the old firm 

and hired the new one, cannot be reconciled with these ethical requirements. 

The ABA is the leading organization of legal professionals, and one of the 

largest voluntary professional membership organizations in the United States.  Its 

more than 400,000 members come from all 50 U.S. States and other jurisdictions, 

and include lawyers in private law firms, corporations, legal services organizations 

and other non-profit organizations, government agencies, and prosecutors’ and 

public defenders’ offices.  They include judges, legislators, law professors, law 

students, and non-lawyer “associates” in related fields.2  In the District alone, at the 

beginning of 2018, the ABA’s membership included 15,487 lawyer members, 

3,007 law student members, and 698 associates. 

The ABA’s mission is to serve its members, the legal profession, and the 

public by defending liberty and delivering justice.  See ABA Mission and 

Association Goals, https://www.americanbar.org/about_the_aba/aba-mission-

goals.html. In pursuit of this mission, the ABA promotes the competence, ethical 

                                           
2  Neither this brief nor the decision to file it should be interpreted to reflect 
the view of any judicial member of the ABA.  No member of the Judicial Division 
Council participated in the adoption or endorsement of the positions in this brief, 
nor was it circulated to any member of the Judicial Division Council before filing. 
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conduct, and professionalism of lawyers.  In particular, the ABA maintains an 

ongoing discourse about the standards and policies that should govern the practice 

of law. 

In 1908, the ABA adopted its first Canons of Professional Ethics and since 

then has worked tirelessly to update and refine those principles, now embodied in 

the ABA Model Rules, to ensure that the profession is held to the highest ethical 

standards.3  Even after a century of change, it remains a foundational principle of 

the ABA Model Rules that a client has an unfettered right to choose its counsel and 

to terminate an attorney-client relationship.  The same is true of the D.C. Rules, 

which properly inform any understanding of the relationship between clients and 

their lawyers in this jurisdiction.  Those Rules strongly support the conclusion that 

a dissolved firm cannot claim a property interest in an hourly-rate matter that the 

client has hired another firm to handle.  

                                           
3  The Rules are available at https://www.americanbar.org/groups/professional
_responsibility/publications/model_rules_of_professional_conduct/model_rules_of
_professional_conduct_table_of_contents.html.  The ABA Model Rules are 
amended through the effort of ABA members, national, state, and local bar 
organizations, academics, practicing lawyers, and the judiciary.  Each Model Rule 
becomes ABA policy only after it is approved by the ABA House of Delegates, 
which is composed of 601 delegates representing, among others, states, territories, 
and the District of Columbia; state and local bar associations; affiliated 
organizations; ABA sections and divisions; ABA members; and the Attorney 
General of the United States.  See ABA General Information, https://www.
americanbar.org/groups/leadership/delegates.html. 
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SUMMARY OF ARGUMENT 

Treating a client’s pending hourly-rate matters as the property of a law firm 

would severely undermine client control of matters and the ethical rules governing 

the practice of law. 

I. Clients own and control their legal matters.  That essential principle is 

supported by the ethical rules that govern the practice of law in the District.  Those 

rules aim to promote client choice, lawyer autonomy, and transparency in the 

attorney-client relationship.  The rule advocated by the trustee is fundamentally 

inconsistent with these basic values. 

First, the D.C. and ABA Rules protect a client’s right to discharge her 

lawyer at any time and to hire new counsel.  The trustee’s proposed rule is 

significantly at odds with that right.  By permitting discharged counsel to continue 

to lay claim to a client’s hourly-rate matter, it would limit the ability of the client’s 

current counsel to earn fees for working on the matter.  The trustee’s rule would 

thereby inhibit the client’s ability to use the counsel of her choice. 

Second, the D.C. and ABA Rules disfavor the use of restrictive covenants 

that limit lawyer mobility.  That is because such restrictions ultimately limit client 

choice.  But the sweeping rule advocated by the trustee—giving a discharged firm 

a property interest in a client’s hourly-rate matter, whether before or after the 

discharged firm dissolves, and even if it does not—functions just like a restrictive 
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covenant.  It means, most simply, that an attorney’s new firm cannot earn the same 

fees that the same attorney’s prior firm would have earned for doing the very same 

work.  The new firm also will earn less than it would earn for doing other, 

comparable work—because when doing that other work, there will be no 

discharged or defunct firm taking a portion of its profits.  The predictable effect of 

this rule will be to impermissibly restrict a lawyer’s ability to move to another 

firm, and a client’s ability to seek that lawyer’s counsel. 

Third, the D.C. and ABA Rules restrict the use of fee-splitting arrangements; 

they generally prohibit a lawyer from receiving a fee that does not reflect the work 

she actually performed.  Such restrictions are necessary because fee-splitting 

arrangements can undermine the trust that is necessary to the attorney-client 

relationship, and they encumber a client’s ability to make informed decisions about 

her choice of counsel.  The trustee’s proposed rule is inconsistent with these 

precepts.  If adopted, it would require the payment of fees to a discharged firm that 

is performing no work on a matter—and, indeed, it would accomplish this 

impermissible result without disclosure to, or written consent from, the client. 

II. The trustee’s rule also should be rejected because it would, as numerous 

courts have recognized, generate perverse effects.  In the modern legal 

marketplace, clients exercise their right to select among lawyers and firms to 

represent them, and lawyers often move between firms to provide clients the best 
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possible representation.  A rule that gives a law firm a property interest in a matter 

it has been discharged from handling is flatly at odds with this reality.  Such a rule 

is bound to create bizarre results, like forcing a client’s attorney of choice at a new 

firm to turn away the client who is seeking her counsel—for the simple reason that 

the new firm would not be fully compensated for the work that would be done.  

Equally strange, it would provide the discharged firm a windfall—a reward, in 

effect, for having been fired or having gone bankrupt.  It would generate 

extraordinary uncertainty as firms predictably seek to maximize the property 

interest created by the trustee’s rule.  It would discourage firms from representing 

clients pro bono or “low bono.”  And it would be entirely unworkable, because it 

would put firms and courts in the business of trying to assess how much profit the 

new firm would have the right to keep, and how much of the firm’s fee is “excess” 

profit that must be returned to the old firm—the one that was fired or dissolved.  

This uncertainty would undermine the legal profession’s service of clients. 

The better rule is one that honors the longstanding principle that clients—not 

lawyers or law firms—own their matters, and that lawyers are paid for the work 

that they do.  
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ARGUMENT 

I. A RULE GIVING LAW FIRMS A PROPERTY INTEREST IN 
HOURLY-RATE MATTERS IS INCONSISTENT WITH RULES 
GOVERNING THE PRACTICE OF LAW IN THE DISTRICT OF 
COLUMBIA. 

The trustee argues that any time a client fires one firm and follows a former 

lawyer of that firm to another one, the terminated firm retains a right to profits 

earned on the matter.  So, according to the trustee, if a firm goes bankrupt and 

dissolves, its estate can claim profits for these departed hourly matters, even for 

work it would have been unable to perform.  In the trustee’s telling, moreover, this 

rule applies both pre-dissolution—because the old firm has an unjust enrichment 

claim rooted in the partnership duty to account—and post-dissolution—because the 

old firm has a fraudulent transfer claim based in partnership law’s unfinished 

business rule. 

That is wrong.  Clients, not lawyers or law firms, own their matters, and they 

must be free to hire counsel of their choice.  A client’s former law firm ordinarily 

does not have the right to profits earned when another firm represents that client on 

hourly matters, whether or not a lawyer from the former firm has made a lateral 

move.  And that rule should hold true regardless whether the old firm was 

discharged because the client simply prefers another firm, or because the old firm 

has entered bankruptcy and no longer can represent the client.  By giving a 

discharged law firm a dead-hand property interest in a client matter, the trustee’s 
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rule undermines client freedom of choice and conflicts with the ethical rules 

protecting that freedom. 

A. A Rule Giving Law Firms A Property Interest In Hourly-Rate 
Matters Restricts A Client’s Right To Terminate Counsel At Will. 

The D.C. Rules protect client choice.  They make clear that “[a] client has a 

right to discharge a lawyer at any time, with or without cause, subject to liability 

for payment for the lawyer’s services.”  D.C. R. Prof’l Conduct 1.16 cmt. 4 

(emphasis added); accord ABA Model R. Prof’l Conduct 1.16 cmt. 4.  And, once 

the lawyer has been fired, she is subject to various obligations.  For instance, she 

must “surrender[] papers and property to which the client is entitled.”  D.C. R. 

Prof’l Conduct 1.16(d).  And, relevant here, she must “refund[] any advance 

payment of fee or expense that has not been earned or incurred.”  Id. (emphasis 

added); accord ABA Model R. Prof’l Conduct 1.16(d).  In other words, she is 

entitled only to fees that are “earn[ed] … by conferring a benefit on or performing 

a legal service for the client.”  In re Mance, 980 A.2d 1196, 1202 (D.C. 2009).  All 

of this is crucial to “[p]reserving the client’s unfettered right to discharge an 

attorney,” which in turn “protects the fiduciary relationship between lawyer and 

client.”  Id. at 1203. 

These same principles hold true when a lawyer at one law firm leaves for 

another (whether because she was fired, because she chose to leave, or because the 

old firm declared bankruptcy).  When that happens, a client who worked closely 
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with that lawyer must decide whether to continue on with the former firm 

(assuming it still exists), or instead to terminate the representation by the old firm, 

retain the firm where the attorney now works, or choose another firm entirely.  The 

ABA and others have issued guidance to lawyers and firms on how to honor client 

choice in these everyday occurrences.  While a departing lawyer should not “urge 

the client to sever its relationship with the firm,” she “must make clear that the 

client has the ultimate right to decide who will complete or continue the matters.”  

ABA Comm’n on Prof’l Ethics, Formal Op. 414 at 4 (1999) (Ethical Obligations 

When a Lawyer Changes Firms); accord Robert W. Hillman, Hillman on Lawyer 

Mobility: The Law and Ethics of Partner Withdrawals and Law Firm Breakups 

§ 2.4.1 at 2:152-53 (2015 Supp.).  As for the old firm, it “must not take actions that 

frustrate the departing lawyer’s current clients’ right to choose their counsel under 

Rule 1.16(a) and Comment [4] by denying access to the clients’ files or otherwise.”  

ABA Comm’n on Prof’l Ethics, Formal Op. 414 at 5 n.15. 

Similar rules apply when a law practice is sold.  Then too, the client has a 

choice to make concerning its future representation, and then too, the rules protect 

the client’s choice.  The D.C. Rules emphasize that “[c]lients are not 

commodities.”  D.C. R. Prof’l Conduct 1.17 cmt. 1; accord ABA Model R. Prof’l 

Conduct 1.17 cmt. 1.  To honor the client’s autonomy, the lawyer selling her 

practice must give “written notice ...  regarding ... the client’s right to retain other 
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counsel, [and] to take possession of the file or of any funds or property to which 

the client is entitled.”  D.C. R. Prof’l Conduct 1.17(c)(2); accord ABA Model R. 

Prof’l Conduct 1.17(c)(2).  And so, while the selling lawyer may “obtain 

compensation for the reasonable value of the practice,” D.C. R. Prof’l Conduct 

1.17 cmt. 1; accord ABA Model R. Prof’l Conduct 1.17 cmt. 1, the Rules 

recognize that this value takes into account how clients can choose to change 

lawyers. 

The same underlying principle that client choice is paramount applies when 

a firm is dissolving.  The D.C. Ethics Committee confirmed as much just last year: 

A key principle governing the ethical obligations of a law firm and its 
members in connection with the process of dissolving the firm is that 
the clients do not belong to either the law firm or its members.  It is 
axiomatic that a client has the right to retain and discharge a lawyer at 
will.  When a law firm dissolves, therefore, the client may also 
discharge counsel and either hire new counsel or not.  None of the 
individual members of the dissolving firm “own” the client.  Nor does 
the dissolving law firm itself, as a separate legal entity, “own” the 
client. 

D.C. Ethics Comm., Ethics Op. 372 (2017) (footnotes omitted).  The Committee 

concluded:  “It follows, therefore, that as a general rule a client’s right to choose 

counsel may not be impaired by the dissolution of a law firm.”  Id. 

Indeed, any rule that tethers a client matter to a terminated firm, despite the 

client’s desire to transfer it to another firm, unacceptably inhibits client choice.  “It 

is a well-established principle of attorney-client relations that the client controls his 
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claim,” King & King, Chartered v. Harbert Int’l, Inc., 436 F. Supp. 2d 3, 11 

(D.D.C. 2006), aff’d, 503 F.3d 153 (D.C. Cir. 2007), and in the face of that rule, it 

would be incongruous to hold that the lawyer holds some property entitlement with 

respect to the claim.  That is why an attorney must “refund[] any … fee … that has 

not been earned.”  D.C. R. Prof’l Conduct 1.16(d); accord ABA Model R. Prof’l 

Conduct 1.16(d).  An hourly fee arrangement in which a lawyer retains an interest 

in profiting from future work would, as this Court has put it, “substantially alter[] 

and economically chill[] the client’s unbridled prerogative to walk away from the 

lawyer.”  In re Mance, 980 A.2d at 1204.  This “strikes at the ‘core of the fiduciary 

relationship,’” and that is true even if the arrangement does not specifically restrict 

a client’s ability to discharge the lawyer and hire someone new.  Id. (quoting In re 

Cooperman, 83 N.Y.2d 465, 473 (1994)).  “[T]hat the client can technically still 

terminate misses the reality of the economic coercion that pervades such matters.”  

Id. (quoting In re Cooperman, 83 N.Y.2d at 473). 

The trustee’s rule would have precisely this impermissible effect of 

“economic coercion.”  It would transfer profits earned by working on a client 

matter from the firm that actually does the work to the firm that no longer 

represents the client—and it would do so merely because the lawyer who had 

worked on the client matter at the discharged firm now is performing that work 

elsewhere.  In short, this rule would impose a continuity tax on clients.  Retain the 
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lawyer who heretofore represented you in the matter, and that lawyer’s new firm 

(whether a pre-existing firm or a new, solo operation) will have to remit profits to 

someone else.  Only a new lawyer, inexperienced in the matter, will be able to earn 

fees at a market rate. 

And from the perspective of law firms hiring lawyers, they may not be able 

to accept certain client matters, notwithstanding the client’s preference.  For even 

when the client wishes to terminate the old firm and continue its relationship with 

the departing lawyer, that lawyer’s new firm—faced with paying a share of its 

profits to the old firm—may not be able to accept the representation.  True, the 

client “can technically still terminate” the representation.  Id. at 1204.  But that 

right is devalued when the client’s counsel of choice is penalized for representing 

it.  A rule that gives a terminated firm a property interest in hourly-rate matters 

thus directly impinges on the ability of a client to hire and fire counsel, and is 

fundamentally at odds with rules governing the practice of law. 

The highest courts of California and New York have properly recognized as 

much in analogous cases.  In Heller Ehrman LLP v. Davis Wright Tremaine LLP, 

411 P.3d 548 (Cal. 2018), the court squarely held that “a dissolved firm has no 

property interests in legal matters handled on an hourly basis.”  Id. at 550.4  In 

                                           
4  Notably, the bankruptcy trustee there conceded that its theory could not 
extend to client matters that depart a firm pre-dissolution.  See id. at 551.  As the 
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doing so, the court recognized that “[t]he limited nature of the interest accorded to 

the dissolved law firm protects clients’ choice of counsel.  It allows the clients to 

choose new law firms unburdened by the reach of the dissolved firm that has been 

paid in full and discharged.”  Id. at 552; see id. at 555-56 (“Recognizing a property 

interest … in hourly matters would … risk impinging on the client’s right to 

discharge an attorney at will … .”).  In In re Thelen LLP, 20 N.E.3d 264 (N.Y. 

2014), similarly, the Court of Appeals of New York held that a discharged law 

firm retains no property interest in clients’ hourly-rate matters where the trustee’s 

contrary position would conflict with the “strong public policy encouraging client 

choice.”  Id. at 273.  This Court likewise should reject a rule that could force 

clients to “opt for second-choice counsel.”  Heller Ehrman LLP, 411 P.3d at 556. 

  

                                                                                                                                        
district court in this case noted, the trustee here has “taken a different path and has 
sued to seize profits associated with client matters that former Howrey partners 
worked on at other firms even before Howrey collapsed.”  Hogan Lovells US LLP 
v. Howrey LLP, 531 B.R. 814, 826 (N.D. Cal. 2015).  While narrower, the Heller 
trustee’s position was also wrong because it too improperly treated clients’ hourly-
rate matters as property.  See Br. of Amicus Curiae American Bar Ass’n, Heller 
Ehrman LLP v. Davis Wright Tremaine LLP, No. 14-16314, Dkt. 27 (9th Cir. Feb. 
24, 2015); see also In re Heller Ehrman LLP, 716 F. App’x 693 (9th Cir. 2018) 
(affirming judgment against trustee in light of decision of Supreme Court of 
California). 
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B. The Trustee’s Rule Operates As An Impermissible Restrictive 
Covenant. 

Another D.C. Rule founded on the importance of client choice is the 

prohibition on employment agreements that restrict the “right[] of a lawyer to 

practice.”  D.C. R. Prof’l Conduct 5.6(a); accord ABA Model R. Prof’l Conduct 

5.6(a).  “An agreement restricting the right of partners or associates to practice 

after leaving a firm not only limits their professional autonomy but also limits the 

freedom of clients to choose a lawyer.”  D.C. R. Prof’l Conduct 5.6 cmt. 1; accord 

ABA Model R. Prof’l Conduct 5.6(a) cmt. 1; Geoffrey C. Hazard, Jr. & W. 

William Hodes, The Law of Lawyering § 50.03 (4th ed. Supp. 2015) (Rule 5.6(a) 

“protects clients against having a restricted pool of attorneys from which to 

choose”); D.C. Ethics Comm., Ethics Op. 241 (1993) (the “general hostility” 

toward restrictive covenants is necessary “to protect the ability of clients to obtain 

lawyers of their own choosing and to enable lawyers to advance their careers”); see 

Heller Ehrman LLP, 411 P.3d at 555 (“Reduced compensation creates incentives 

that are perverse to the mobility of lawyers … .”). 

This Court addressed Rule 5.6 of the D.C. Rules in Neuman v. Akman, 715 

A.2d 127 (D.C. 1998).  It explained the rule’s bar on restrictive covenants “as a 

protection for both clients and lawyers,” citing an ABA ethics committee decision 

to illustrate the rationale underpinning the rule:  “Clients are not merchandise.  

Lawyers are not tradesman. …  An attempt, therefore, to barter in clients would 
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appear to be inconsistent with the best concepts of our professional status.”  Id. at 

131 (quoting ABA Comm’n on Prof’l Ethics, Formal Op. 300 (1961)).  A law firm 

therefore cannot chain a lawyer to the firm to keep its client matters from leaving, 

too.  As Neuman went on to explain, the D.C. Ethics Committee shares the ABA’s 

concerns: 

While a law firm undoubtedly has a legitimate interest in maintaining 
its clients, [the Committee is] hesitant to announce views that unduly 
restrict the ability of lawyers to change relationships in order to 
advance their careers, or that prevent or unduly hinder clients from 
obtaining legal representation from attorneys of their own choosing 
who may have formed new associations. 

Id. (quoting D.C. Ethics Comm., Ethics Op. 181 (1987)) (emphasis added). 

A recent ethics opinion emphasizes the point.  See D.C. Ethics Comm., 

Ethics Op. 368 (2015).  Ethics Opinion 368 concerns whether “a law firm may 

provide for or impose liquidated damages on a lawyer who, after departure, 

competes with the firm.”  Id.  It may not.  At most, “[a] firm and a departing 

lawyer may have liability to one another … for work done before the lawyer’s 

departure.”  Id. (emphasis added).  But “an agreement imposing substantial 

damages—actual or liquidated—attributable to or because of work done by the 

departing lawyer (or her new firm) in competition with the former firm after she 

relocates would violate Rule 5.6(a).”  Id. (emphasis added). 

Importantly, the Committee made clear that the prohibition against 

restrictive covenants applies to “provisions in partnership, employment, and other 
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agreements that expressly or impliedly restrict a lawyer’s practice.”  Id. (emphasis 

added).  Thus, “[t]he prohibition extends not only to absolute bars upon 

competition with the former firm but also, at least in some circumstances, to 

restrictions that impose a substantial financial penalty on a lawyer who competes 

after leaving the firm.”  Id. (quotation marks omitted).  The Committee noted that 

it had previously identified one such circumstance—a liquidated damages 

provision that required a departing lawyer to pay his former firm a percentage of 

his billings for clients that followed the departing lawyer to his next firm.  Id. 

(citing D.C. Ethics Comm., Ethics Op. 65 (1979)).  The Committee reaffirmed that 

such an arrangement violates the District’s ethical rules prohibiting restrictive 

covenants.  Id.; see also D.C. Ethics Op. 372 (explaining that notice to clients 

provided by a dissolving firm “may not restrict any lawyer’s right to practice” and 

that “[a]s a general rule, any agreement restricting the right of lawyers in a law 

firm to practice after the firm dissolves is unethical”). 

The trustee’s rule is fundamentally similar to the one the Committee 

rejected, and equally problematic.  It effectively punishes a departing lawyer by 

forcing her and her next firm to forfeit fees earned on matters that a client wishes 

to transfer to that firm.  In so doing, it functions very much like the liquidated-

damages provision the D.C. Ethics Committee has condemned.  Indeed, the 

trustee’s position is even more far-reaching—it would require a departing lawyer 
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or the lawyer’s new firm to remit profits to the estate of a defunct firm, one that 

cannot even employ lawyers or provide client services.  A restrictive covenant in 

these circumstances is an even greater threat to the interests in lawyer autonomy 

and client choice embodied in Rule 5.6(a). 

C. The Trustee’s Rule Also Is At Odds With Restrictions On Fee 
Splitting. 

Like the rules in most other jurisdictions, the D.C. Rules require clear 

communication with clients about fee arrangements.  “When the lawyer has not 

regularly represented the client, the basis or rate of the fee, the scope of the 

lawyer’s representation, and the expenses for which the client will be responsible 

shall be communicated to the client, in writing, before or within a reasonable time 

after commencing the representation.”  D.C. R. Prof’l Conduct 1.5(b); accord 

ABA Model R. Prof’l Conduct 1.5(b).  These requirements ensure that a client is 

equipped to make an informed decision in selecting her counsel, deciding which 

claims or defenses to pursue, and assessing how aggressively to pursue her matter. 

When fee-sharing is at issue, still further requirements are imposed, which 

ensure that fees reasonably reflect the work being performed.  In particular, fees 

may only be split if “[t]he division is in proportion to the services performed by 

each lawyer or each lawyer assumes joint responsibility for the representation.”  

D.C. R. Prof’l Conduct 1.5(e)(1); accord ABA Model R. Prof’l Conduct 1.5(e)(1).  

These additional rules governing fee-sharing cement trust between a client and her 
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attorney by ensuring that the lawyers representing her are the same ones she is 

paying.  After all, a client may question the enthusiasm or loyalty of lawyers who 

are receiving only a portion of the fees being paid for a representation and thus 

“will not be as incentivized to work on their matters.”  Heller Ehrman LLP, 411 

P.3d at 556; cf. D.C. R. Prof’l Conduct 1.5 cmt. 5 (“An agreement may not be 

made whose terms might induce the lawyer improperly to curtail services for the 

client or perform them in a way contrary to the client’s interest.”); ABA Model R. 

Prof’l Conduct 1.5 cmt. 5 (same).  Conversely, the requirement of explicit consent 

for a fee-shifting arrangement promotes essential trust and client control by 

ensuring that a client is in a position to make informed decisions about her 

representation.  D.C. R. Prof’l Conduct 1.5(e)(1); accord ABA Model R. Prof’l 

Conduct 1.5(e)(1). 

The trustee’s rule is fundamentally at odds with these rules and the values 

underlying them.  It would require profits to be paid to a discharged law firm 

without consideration of the work actually being performed, and it would do so 

without client consent.  As troubling as this is as a general matter, it is worse still 

in the post-dissolution context—at issue here—because it would require that fees 

be shared with a defunct firm that cannot even assume ethical responsibility for the 

representation.  The trustee’s rule thus threatens to disrupt the trust that forms the 

foundation of the attorney-client relationship with respect to the only lawyers who 
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are continuing with the representation.  See King & King, Chartered, 436 F. Supp. 

2d at 11-12 (“[T]rust and confidence are essential elements of any attorney-client 

relationship, and therefore ...  a client should not be forced to continue to employ 

an attorney with whom he no longer retains this rapport … .”). 

II. THE TRUSTEE’S RULE WILL CREATE PERVERSE EFFECTS, 
AND IS UNWORKABLE IN THE CONTEXT OF MODERN LEGAL 
PRACTICE. 

The trustee’s rule also should be rejected because it would create disturbing 

effects and substantial uncertainty in the context of modern legal practice. 

It is a simple reality that lawyers often do not stay with a single firm for their 

entire career.  See Lateral Hiring Little Changed in 2017, NALP Bulletin (Mar. 

2018), https://www.nalp.org/0318research?s=lateralhiring (“In 2017 aggregate 

lateral hiring was up by 1.6% compared with 2016 in these same offices/firms, 

with a median of 7 and an average of 15.1 lateral hires per office/firm.”).  A lawyer 

might consider a lateral move for a host of reasons.  Perhaps she has become a 

specialist in a particular area of law, and wants to become part of a group at a 

leading firm that specializes in that area.  Perhaps she has clients whose matters 

require services beyond the resources or expertise of her current firm, or another 

firm will pose fewer ethical conflicts involving other firm clients.  Perhaps a group 

of partners decides to form a new firm.  Or perhaps her firm has dissolved.  These 

are just a few examples, and regardless whether one views increased lawyer 
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mobility as favorable, the point is the same:  The current legal marketplace is a 

dynamic one in which clients shop for the best representation, and lawyers search 

for the best professional circumstances in which to serve those clients. 

The trustee’s interpretation of partnership law fails to take account of this 

reality.  According to the trustee, its rule applies to lawyers who choose to leave 

before a firm’s dissolution, Trustee Br. 4, as well as to those who have no choice 

but to leave after a firm dissolves, Trustee Br. 5.  The trustee’s rule thus threatens 

to create a convoluted web of payment obligations between law firms, spinning 

new strands any time a lawyer leaves one firm for another for any reason—and 

none of these payments would be based on the delivery of legal services.  (How 

much must be paid, or how that would be measured, the trustee does not say; more 

on that below.) 

This unprecedented expansion of partnership law would create serious 

limitations on client choice, and “numerous perverse effects” would arise from its 

acceptance.  In re Thelen LLP, 20 N.E.3d at 273; accord Heller Ehrman LLP, 411 

P.3d at 555; Hogan Lovells US LLP, 531 B.R. at 826.  By virtue of the lawyer’s 

duty to protect client interests and notify the client of alternatives, “many a 

departing lawyer would be compelled to inform clients who wish to follow her that 

she can’t afford to continue representing them.”  D.C. Ethics Comm., Ethics Op. 
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368.5  This would be “a major inconvenience to clients and a practical restriction 

on a client’s right to choose counsel.”  Id. (quoting In re Thelen LLP, 20 N.E.3d at 

273).  The result could well be that the client loses the lawyer most intimately 

familiar with its matter—a bad result both pre- and post-dissolution, but especially 

detrimental in the post-dissolution setting where the old law firm cannot handle the 

matter (because it has ceased to exist), a gap in representation at a critical moment 

could result, and in any event a new firm would have to come up to speed, 

resulting in unnecessary costs to the client. 

Meanwhile, departing attorneys “would simply find it difficult to secure a 

position in a new law firm because any profits from their work for existing clients 

would be due their old law firms, not their new employers.”  In re Thelen LLP, 20 

N.E.3d at 273; see Heller Ehrman LLP, 411 P.3d at 555.  And even if the departing 

lawyer could overcome this difficulty, that would not solve the basic unfairness 

that the remaining partners in the old firm will “profit from work they do not 

perform, all at the expense of a former partner and his new firm.”  In re Thelen 

LLP, 20 N.E.3d at 273.  Even worse, “clients might worry that their hourly fee 

                                           
5  See D.C. R. Prof’l Conduct 1.16(d) (“In connection with any termination of 
representation, a lawyer shall take timely steps to the extent reasonably practicable 
to protect a client’s interests … .”); ABA Model R. Prof’l Conduct 1.16(d) (same); 
see also D.C. Ethics Comm., Ethics Op. 372 (discussing notice and other ethical 
obligations to clients during process of dissolving firm); ABA Comm’n on Prof’l 
Ethics, Formal Op. 414 at 5 (departing lawyer must notify client of alternatives). 
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matters are not getting as much attention as they deserve if the law firm is 

prevented from profiting from its work on them.”  Id.; see Heller Ehrman LLP, 411 

P.3d at 556. 

The trustee’s rule is impracticable, too.  As the district court explained in 

this case, “[c]larity and simplicity are vital” in this context “because a vague rule 

would condemn the courts and litigants to endless speculation about when a client 

matter is new and when it is a carry-over of a prior engagement.”  Hogan Lovells 

US LLP, 531 B.R. at 822.  Suppose a matter calls only for advisory work by a 

single partner at the old firm, but matures into a massive lawsuit staffed by several 

partners and an army of associates at another.  Which profits belong to the old 

firm?  Or suppose a partner plays a minor role in a matter at the old firm but takes 

on a leading role at the new firm—how are fees divided in that scenario? 

Even when it is clear that a lawyer’s work has continued unchanged after her 

transition, it remains entirely unclear how the trustee would account for profits.  

Who measures overhead, and determines how it is allocated within the firm?  Will 

the court calculate which real estate and secretarial costs are attributable to the 

lawyers handling a matter?  What about the cost of depreciating assets?  Will the 

court be called on to revisit the firm’s own internal calculations, if any exist (and 

will there be discovery into the new firm’s proprietary business information)?  And 

what if the new firm itself goes out of business, and then the ones after that—will 
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every firm that the matter passed through be entitled to a share of profits that 

somehow will have to be calculated? 

Worse still, what is “reasonable compensation” under the trustee’s theory, 

Trustee Br. 28, and how is a court to determine this?  The client and the attorney, 

after all, already have determined what compensation is reasonable—it is the 

amount that the client agreed to pay for the representation.  What metric will the 

court use to second-guess that agreement, in determining what compensation the 

new firm will be permitted to keep?  And what if the client falls on hard times and 

the new firm wishes to lower its rate—would the trustee demand profits even then? 

It is simply impossible to account for the innumerable permutations that 

would arise under the trustee’s rule.  Applied to the modern legal industry, that rule 

would generate enormous dispute between law firms over their respective property 

interests in clients’ hourly fee matters, drawing resources and attention away from 

client representation—and discouraging new firms from transitioning paid hourly 

matters to pro bono or “low bono” representation for fear that old firms would 

continue to seek profits for every hour the new firm works, even at cost. 

The better rule is one that follows the time-honored principle that clients—

not lawyers or law firms—own their matters and are free to hire or fire counsel of 

their choice for any reason at any time. 
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CONCLUSION 

For these reasons, the American Bar Association respectfully requests that 

the Court accept appellees’ proposed answer to the certified questions of law. 
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Ethics Opinion 241

Financial Penalty Imposed on Departing Lawyer Who Engages in Legal 
Practice in D.C. Area

A partnership agreement imposes a delay of up to five years in paying out funds from a partner’s capital financial 
account where the partner leaves the partnership and engages in the practice of law in the Washington area. Such an 
agreement violates Rule 5.6(a) in imposing a penalty for opening a potentially competing practice.

Applicable Rule

• Rule 5.6(a) (Restrictions on Right to Practice Law)

Inquiry
Inquirer seeks an opinion concerning the propriety of delay in paying funds from a partner’s capital financial account 
where the partner leaves the partnership and engages in the practice of law in the District of Columbia metropolitan 
area.
   The partnership agreement provides that a withdrawn partner is entitled to payments from his capital financial account 
over a five year period without interest beginning on the last day of the first fiscal quarter of the year following the date 
of withdrawal. It limits payments, however, in the following circumstances:

If a Withdrawn Partner who is otherwise entitled to receive payments prior to age 65 pursuant to the 
section of this Agreement captioned “Payments for Withdrawn Partners” engages in the private practice 
of law in the metropolitan District of Columbia area, such payments shall be delayed until the earlier of 
(i) the date such Terminated Partner attains age 65, (ii) the date such Terminated Partner ceases to 
engage in the private practice of law as aforesaid or (iii) five years after the date such payments were 
otherwise scheduled to commence pursuant to the section of this Agreement captioned “Payments for 
Withdrawn Partners.”

   Inquirer seeks an opinion whether this provision violates Rule 5.6(a).

Discussion
Rule 5.6 provides:

A lawyer shall not participate in offering or making
(a) A partnership or employment agreement that restricts the rights of a lawyer to practice after 
termination of the relationship, except an agreement concerning benefits upon retirement; . . .

  The operative language of Rule 5.6—“restricts the right of a lawyer to practice”—is identical to the language of the 
predecessor Code provision, DR 2-108(A).
   The Committee has frequently been asked to define the scope of firms’ authority to limit, through partnership or 
employment agreements, competition by lawyers who depart the firm. In Opinion 181, the Committee engaged in a 
thorough review of the purposes of the former Code provision, analyzing the case law, ABA opinions and prior 
Committee decisions. It concluded that these decisions “demonstrate a general hostility toward restrictive [employment] 
agreements and persuade this Committee that it should carefully examine any such agreements that come before it.” 
The reasons are twofold: to protect the ability of clients to obtain lawyers of their own choosing and to enable lawyers 
to advance their careers. The changing nature of the bar and the practice of law in the District of Columbia, which is 
characterized by significant growth in the size of the bar, the opening of branches of out-of-town firms and relaxation of 
rules concerning solicitation and advertising, all reinforce the need for limiting restrictions on lawyer mobility.
   The Committee has twice before held that employment and partnership agreements imposing direct financial penalties 
for practicing in a competing or potentially competing firm amount to forbidden restrictions on the right to practice. In 
Opinion 65, the Committee held that former DR 2-108(A) prohibited an employment agreement requiring that, for two 
years after departure, the departed lawyer pay to the former firm 40% of net billings deriving from clients previously 
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represented by the firm. And in Opinion 194, the Committee found impermissible a provision that reduced by half the 
payment of unrealized accounts receivable if the departing partner opened any competitive practice within twelve 
months. These decisions are consistent with Gray v. Martin, 663 P.2d 1285 (Or. 1983), twice cited by the Committee 
(Opinions 181 and 194), where the court refused to enforce a clause in the partnership agreement eliminating the 
payments a partner was otherwise entitled to receive if the lawyer practiced in any of three designated counties.
   By contrast, financial arrangements that do not penalize a lawyer for competing do not run afoul of Rule 5.6. In 
Opinion 221, the Committee considered an agreement used by a firm engaged in plaintiff personal injury litigation that 
specified the division of potential contingent fees in cases unresolved at the time of an attorney’s departure from the 
firm.1 (/bar-resources/legal-ethics/opinions/opinion241.cfm#footnote1) The Committee held that to the extent the arrangement was simply 
an effort to establish a fair split based on work performed, the agreement was permissible; an excessive share to the firm 
would, however, amount to a restriction on the right to practice.
   The Committee has upheld only one sort of restriction on the right to practice. These are reasonable—not 
absolute—limitations on the departing lawyer’s solicitation of clients of the departing firm. In Opinions 77 and 97, the 
Committee upheld employment agreements prohibiting an associate leaving a firm from seeking to solicit business from 
clients of the firm, where the associate was free to mail announcements short of direct solicitation. The Committee 
recognized that the rule in each instance did constitute a restriction on the former associate’s ability to obtain clients, 
but believed that solicitation of current clients raises special concerns that warranted at least regulation of the manner of 
such solicitations. As the Committee has often determined, however (see, e.g., Opinions 181 and 221), even in the case 
of direct solicitation of a firm’s clients, where problems of interference in ongoing relationships are most sensitive, a 
firm may impose only the most narrow of restrictions.
   The agreement here violates Rule 5.6. The financial penalties imposed on a departing lawyer serve no other purpose 
than restricting practice and insulating the firm from potential competition. The agreement plainly discourages a partner 
from competing against the former firm, or even representing clients at all, by forcing the partner to forego the 
payments otherwise payable for up to five years if the partner practices law in the Washington area.
   One might argue that here the agreement provides for delay in payment rather than its elimination or diminution, so is 
not nearly so onerous as in other cases. Even putting aside the possibly significant sums at stake and the cost to the 
lawyer of the delay, the provision’s broad application undoubtedly serves as a deterrent to opening a competing 
practice. It thus represents a restriction on the right to practice to limit competition even as to potential future clients of 
the firm. The fact that the restriction ends automatically if the terminated partner ceases the private practice of law 
reinforces this conclusion.
   The Committee concludes that a partnership agreement that delays for five years payments otherwise due a departing 
partner from the partner’s capital financial account if the partner engages in the practice of law in the Washington area 
is prohibited by Rule 5.6.  

September 1993

1. For example, the agreement provided that if the client had retained the firm two years before the 
lawyer’s departure and resolved within a year of departure, the firm would receive 75% of the fee. 
If the firm had been retained only a year before the lawyer’s departure and the case was not 
resolved for two to three years thereafter, the firm would receive 55% of the fee. 
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Ethics Opinion 368

Lawyer Employment Agreements—Restrictions on Departing Lawyer Who 
Competes with Former Firm

A law firm may not provide for or impose liquidated damages on a lawyer who, after departure, 
competes with the firm. A firm and a departing lawyer may have liability to one another, though, for 
work done before the lawyer's departure. Also, a firm may not restrict a departed lawyer's 
subsequent professional association or affiliation with partners or employees of the firm, except 
insofar as such activity is subject to legal limitations outside the Rules of Professional 
Conduct. Whether a choice of law provision in a partnership or employment agreement can avoid 
application of the D.C. Rule governing lawyer departures usually will depend on the location where 
the departing lawyer principally practiced.

Applicable Rules

• Rule 5.6(a) (Restrictions on Right to Practice)
• Rule 8.5(b)(2) (Disciplinary Authority; Choice of Law)
• Rule 8.4 (Misconduct)

Inquiry

The committee has received a number of inquiries along the following lines and has concluded that 
a discussion of these issues will be of interest to the Bar.

1. Whether a law firm may provide for or impose liquidated damages on a lawyer who, after 
departure, competes with the firm.
2. Whether a law firm may provide for or impose a financial penalty on a departing lawyer 
who associates professionally with anyone who was a partner or employee (lawyer or non-
lawyer) at the firm.
3. Whether, where at least one lawyer at a law firm is admitted to practice in both the District 
of Columbia and another jurisdiction, the firm may insert a choice of law provision in a 
partnership, employment, or other agreement in order to avoid applying Rule 5.6(a) of the 
D.C. Rules of Professional Conduct in favor of a rule of the other jurisdiction that addresses 
the same subject matter but yields a different result.

Analysis

For the reasons set out below, the committee answers the first two inquiries in the negative. Our 
answer to the third inquiry is somewhat more complex.

The D.C. Rules of Professional Conduct ("D.C. Rules") provide:

"A lawyer shall not participate in offering or making:

(a) A partnership, shareholders, operating, employment, or other similar type of agreement 
that restricts the rights of a lawyer to practice after termination of the relationship, except an 
agreement concerning benefits upon retirement."[1] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-368.cfm#ftn1) 

D.C. Rule 5.6.[2] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn2) 
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Because they limit a client's freedom in choosing a lawyer and a lawyer's professional autonomy, 
provisions in partnership, employment, and other agreements that expressly or impliedly restrict a 
lawyer's practice are prohibited. Neuman v. Akman, 715 A.2d 127, 130-31 (D.C. 1998) (citing D.C. 
Rule 5.6, cmt. [1]); accord Cohen v. Lord, Day & Lord, 550 N.E.2d 410, 411 (N.Y. 1989);[3] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn3) Stevens v. Rooks Pitts and 
Poust, 682 N.E.2d 1125, 1132 (Ill. App. 1997);[4] (/bar-resources/legal-ethics/opinions/Ethics-
Opinion-368.cfm#ftn4)  D.C. Legal Ethics Op. 325 (2004); D.C. Legal Ethics Op. 241 (1993); D.C. 
Legal Ethics Op. 122 (1983).[5] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-
368.cfm#ftn5)  The prohibition extends not only to absolute bars upon competition with the former 
firm but also, at least in some circumstances, to "[r]estrictions . . . that impose a substantial 
financial penalty on a lawyer who competes after leaving the firm." D.C. Rule 5.6 cmt. [2];[6] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn6) accord Cohen, 550 N.E.2d at 
411; Stevens, 682 N.E.2d 1125; D.C. Legal Ethics Op. 325 (2004); D.C. Legal Ethics Op. 241 
(1993); D.C. Legal Ethics Op. 194 (1988); D.C. Legal Ethics Op. 65 (1979).[7] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn7) 

Liquidated damages

The first inquiry addresses whether a law firm may provide for or impose liquidated damages on a 
lawyer who, after departure, competes with that firm. Liquidated damages, unlike actual damages, 
are fixed in advance of a breach rather than afterward. They are viewed by the D.C. Court of 
Appeals "with a gimlet eye" and will be sustained only if "'not . . . disproportionate to the level of 
[actual] damages reasonably foreseeable at the time of the making of the contract.'"[8] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn8) District Cablevision Limited 
Partnership v. Bassin, 828 A.2d 714, 723 (D.C. 2003) (quoting Council v. Hogan, 566 A.2d 1070, 
1092 (D.C. 1989)); accord Ashcraft & Gerel v. Coady, 244 F.3d 948, 954-55 (D.C. Cir. 2001).[9] 
(/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn9)  Moreover—

"when a contract specifies a single sum in damages for any and all breaches even though it 
is apparent that all are not of the same gravity, the specification is not a reasonable effort to 
estimate damages; and when in addition the fixed sum greatly exceeds the actual damages 
likely to be inflicted by a minor breach, its character as [an impermissible] penalty becomes 
unmistakable."

District Cablevision, 828 A.2d at 723 (quoting Lake River Corp. v. Carborundum Co., 769 F.2d 
1284, 1290 (7th Cir. 1985)); accord Jacob v. Norris, McLaughlin & Marcus, 607 A.2d 142, 151 
(N.J. 1992); cf. Ashcraft & Gerel, 244 F.3d at 955 (upholding liquidated damages clause where 
amount was not fixed but increased over time to reflect lawyer's increasing value to law firm).

As we read D.C. Rule 5.6(a), Neuman and other case law, and our own previous opinions, a 
departing lawyer may not be subjected to liquidated damages because she subsequently 
competes with her former firm. She and the firm may be responsible to one another for the value of 
work completed before she leaves the firm. See D.C. Legal Ethics Op. 194 (1988) (disapproving 
agreement that deprived departing lawyer of part of unrealized accounts if lawyer competed within 
12 months). This applies notably in the case of contingent fee cases. Compensation for such 
matters might not be received or even owed until long after her departure, and a portion of that 
compensation might be attributable to work done at the former firm prior to her departure. D.C. 
Legal Ethics Op. 221 (1991); accord In re Thelen LLP, 20 N.E.3d 264, 271 (N.Y. 2014) (stating that 
former firm is entitled to an accounting for value of contingent fee case as of the lawyer's departure 
date). A 1990 D.C. Court of Appeals decision held that contingent fee matters are part of the 
partnership property. Beckman v. Farmer, 579 A.2d 618 (D.C. 1990). Farmer was a law firm 
dissolution matter that did not involve a penalty for post-departure competition, so the opinion did 
not discuss the penalty-for-competition issue. Id.[10] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-368.cfm#ftn10) 
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By contrast, we believe that an agreement imposing substantial damages—actual or 
liquidated—attributable to or because of work done by the departing lawyer (or her new firm) in 
competition with the former firm after she relocates would violate Rule 5.6(a). D.C. Legal Ethics 
Op. 65 (1979); see Stevens, 682 N.E.2d at 1131-32. But cf. Robinson v. Nussbaum, 11 F. Supp. 
2d 1 (D.D.C. 1997) (holding that hourly matters are partnership property but not addressing post-
departure competition penalties).[11] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-
368.cfm#ftn11) 

In 1979 this committee considered a liquidated damages provision that a lawyer's post-departure 
work "for a client of the firm during a two-year period following . . . termination" would render the 
departing lawyer liable to his former firm for "40% of his net billings to such clients . . . during the 
said two year period." D.C. Legal Ethics Op. 65 (1979). The committee concluded that the 
provision violated the predecessor of D.C. Rule 5.6(a). Id. A later opinion disapproved a clause 
that imposed liquidated damages of $150,000 for any breach of an agreement's suite of post-
employment restrictions. D.C. Legal Ethics Op. 181 (1987).[12] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-368.cfm#ftn12) 

In Thelen, the New York Court of Appeals decided that hourly fee matters are not law firm 
property. In re Thelen LLP, 20 N.E.3d 264. This opinion does not address that particular issue but 
the Thelen court pointed out several policy considerations that are relevant here. First and most 
important, many a departing lawyer would be compelled to inform clients who wish to follow her 
that she can't afford to continue representing them. That would constitute—

a major inconvenience for the clients and a practical restriction on a client's right to choose 
counsel. Or, more likely, these attorneys would simply find it difficult to secure a position in a 
new law firm because any profits from their work for existing clients would be due their old 
law firm, not their new employers. 

* * *

Additionally, clients might worry that their hourly fee matters are not getting as much 
attention as they deserve if the [new] law firm is prevented from profiting from its work on 
them.

Id. at 273. Second, such a rule would allow the departed lawyer's former partners "to profit from 
work they do not perform, all at the expense of a [the departed lawyer and her] new firm," thus 
creating a windfall for the former firm. Id. 

Similar considerations underlie Rule 5.6(a). Thus, regardless of whether a liquidated damages 
provision passes muster under contract principles, it is grounds for professional discipline if it runs 
afoul of the limitations set out above.[13] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-
368.cfm#ftn13) 

Restrictions upon post-departure association with personnel of former firm

The second inquiry is whether a law firm may penalize a lawyer financially for entering into an 
agreement or association with an individual who was a partner or employee (lawyer or non-lawyer) 
with the former firm.

In 1987 this committee reviewed an agreement we described as "perpetually prohibiting any 
interference" by a departed lawyer "with the firm's relationships with its lawyer/employees." D.C. 
Legal Ethics Op. 181 (1987). The committee opined that by interfering with the right of association 
among attorneys, the provision indirectly restricted the departing attorney's right to practice law 
and hence violated the predecessor of Rule 5.6(a). Id. (citing ABA Informal Op. 1417 (1978)); 
accord Jacob, 607 A.2d at 152-54. We see no reason to alter this conclusion and accordingly 
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reaffirm Opinion 181.[14] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn14) 
 As is the case in respect of damages for post-departure competition, any penalty must be 
substantial to trigger the prohibition of Rule 5.6(a). D.C. Rule 5.6, cmt. [2].

This is not to say that a departing lawyer has an unlimited right to solicit firm partners or 
employees, particularly before she departs. We have noted that although this issue is "primarily, if 
not entirely," a function of "law other than ethics law, such as the common law of interference with 
business relations and fiduciary obligations," there could be extreme instances where deception 
and dishonesty by the departing lawyer might constitute "dishonesty, fraud, deceit, or 
misrepresentation" in violation of Rule 8.4(c). D.C. Legal Ethics Op. 273 (1997).

Choice of law

The final inquiry is whether, where the departing lawyer also is admitted to practice in another 
jurisdiction,[15] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn15) a choice 
of law provision in a partnership or other agreement may avoid the application of D.C. Rule 5.6(a) 
in favor of a rule of the other jurisdiction that yields a different result. By way of example, a minority 
of jurisdictions permit the imposition of a financial penalty on a competing former lawyer, so long 
as the penalty reasonably reflects the loss in the value of the law firm occasioned by the 
departure. See supra n. 7 and authorities cited therein.

A lawyer admitted to practice here is subject to the District's disciplinary authority regardless of 
where the questioned conduct occurs. D.C. Rule 8.5(a). Moreover, "[a] lawyer may be subject to 
the disciplinary authority of both this jurisdiction and another jurisdiction where the lawyer is 
admitted for the same conduct." Id.[16] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-
368.cfm#ftn16)  Where multiple jurisdictions are involved, however, and the conduct is not in 
connection with a matter pending before a tribunal—

the rules to be applied [by the D.C. disciplinary authorities] shall be the rules of the admitting 
jurisdiction in which the lawyer principally practices; provided, however, that if particular 
conduct clearly has its predominant effect in another jurisdiction in which the lawyer is 
licensed to practice, the rules of that jurisdiction shall be applied to that conduct.

D.C. Rule 8.5(b)(2) (emphasis added). The intent of this rule is that "any particular conduct of an 
attorney shall be subject to only one set of rules of professional conduct" and that the process of 
determining which set applies be "as straightforward as possible." D.C. Rule 8.5 cmt. [3].

Although they antedate choice-of-law provisions in the Model Rules[17] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-368.cfm#ftn17)  and state ethics codes, several rulings from 
outside the District of Columbia are instructive. A 1991 ABA opinion, for example, addressed the 
fact that the District permits ownership and management of law firms by non-lawyers, while every 
other American jurisdiction prohibits such arrangements. ABA Formal Op. 91-360 (1991) ("ABA 
Opinion"). "[W]hat ethical rule should govern," the ABA committee asked, "when lawyers are 
partners in a law firm that, as permitted by the D.C. rule, includes nonlawyer partners, but are also 
members of the bar of another jurisdiction [State X] whose rules forbid such partnerships"? Id. The 
ABA committee concluded that if the lawyer admitted in D.C. and in State X is practicing in a 
D.C.-located firm with non-lawyer partners, State X should not discipline her for such 
conduct. Id. On the other hand, State X should be able to discipline the lawyer if she were to 
practice in State X as a partner of the D.C.-located firm. Id.;[18] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-368.cfm#ftn18) accord Mich. Op. RI-225 (1995); see In re 
Overboe, 745 N.W.2d 852, 861-62 (Minn. 2008) (applying South Dakota rules to conduct of lawyer 
admitted there and in Minnesota where lawyer's office and trust account were in South Dakota and 
funds involved were those of South Dakota clients).

Page 4 of 8Ethics Opinion 368: Lawyer Employment Agreements—Restrictions on Departing Lawye...

7/11/2018https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm

A12



The ABA Opinion cited several state ethics opinions in support of its conclusions. ABA Opinion n. 
13. A 1984 Michigan opinion had responded to a Michigan Bar member, also admitted in 
California, who practiced in the latter jurisdiction but not the former. Mich. Ethics Op. CI-929 
(1984). The inquirer asked whether he could employ a foreign lawyer in his California law 
office. Id. The opinion stated that "[t]o the extent that California would permit the contemplated 
conduct, the attorney would not be in violation of the Michigan Code of Professional 
Responsibility." Id.

The ABA Opinion also cited a 1986 Maryland opinion that addressed a situation where a lawyer 
licensed in Maryland and specially admitted to appear in a District of Columbia litigation learned 
that he had introduced the client's forged documents into evidence in connection with the 
litigation. Md. State Bar Ass'n, Comm. on Ethics, Op. 86-28 (1986). Maryland's rules required 
disclosure; D.C.'s prohibited it. Id. The Maryland opinion stated that—

[w]here a Maryland attorney is acting in a foreign jurisdiction in accordance with that 
jurisdiction's Code of Professional Responsibility, it is the opinion of this committee that his 
conduct is ethical per se. While the Maryland Code of Professional Responsibility may 
impose different or more stringent requirements on its attorneys, it does not require its 
attorneys to behave in a manner that is inconsistent or at variance with the code of conduct 
prescribed by another jurisdiction when practicing there.

Id. Although the Maryland opinion addressed conduct in connection with a proceeding before a 
tribunal, see Model Rule 8.5(b)(1), the ABA Opinion nonetheless found Maryland's rationale 
instructive in a Rule 8.5(b)(2) setting like that presented in this opinion.

More recently, a New York State Bar Association opinion has set out useful criteria for determining 
where a lawyer "principally practices" and where the "predominant effect" of a lawyer's conduct is 
felt. N.Y.S. Bar Ass'n Ethics Op. 1027 (2014) ("New York Opinion").[19] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-368.cfm#ftn19)  On the former point, the factors cited in the 
New York Opinion are—

(a) the number of calendar days the lawyer spends working in each jurisdiction, (b) the 
number of hours the lawyer bills in each jurisdiction, (c) the location of the clients the lawyer 
serves, (d) the activities the lawyer performs in each jurisdiction (e.g., legal work for clients 
vs. administrative work for the law firm), and (e) special circumstances (such as a recent 
move, an extended illness, or a natural disaster).

Id. (citing Roy D. Simon, Simon's New York Rules of Professional Conduct Annotated 1915-17 
(2014)). The New York Opinion adds that "[g]iven the increase in law practice over the Internet, 
and the corresponding decrease in the importance of a lawyer's physical location, the jurisdiction in 
which a lawyer 'principally practices' . . . is becoming less certain." Id.

"[N]o simple formula is available to determine where the 'predominant effect' will occur," 
either. Id. "Factors to consider include such things as (a) where the clients reside, and where they 
work; (b) where any payments will be deposited; (c) where any contract will be performed; and (d) 
where any new or expanded business will operate." Id.

We conclude that D.C. Rule 8.5(b)(2) supplies the answer to this inquiry and does so consistently 
with the ABA Opinion. For the departing lawyer and lawyers in her former firm who are located in 
the District of Columbia, it makes no difference whether the "principally practices" or the 
"predominant effect" prong of the rule applies. As to the first prong, they principally practice 
here. As for the second prong—predominant effect—recall that Rule 5.6(a) seeks to protect 
lawyers' autonomy and clients' right to choose a lawyer . D.C. Rule 5.6 cmt. [1]. The predominant 
effect of a provision penalizing such a lawyer for post-departure competition falls upon a lawyer 
who is located in D.C. For that reason, the predominant effect prong renders members of the D.C. 
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Bar in the firm subject to the D.C. version of Rule 5.6(a) regardless of where they principally 
practice.[20] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftn20) 

Where the departing lawyer is admitted in D.C. but located in a jurisdiction that permits a penalty 
for post-departure competition, it also doesn't matter which prong of D.C. Rule 8.5(b)(2) 
applies. The departing lawyer principally practices in the other jurisdiction, and the predominant 
effect of the penalty provision falls upon that lawyer. Hence in that case, the other jurisdiction's 
version of Rule 5.6(a) would apply to the departing D.C. Bar member and the D.C. Bar members in 
her former firm. In such a case, D.C. should not penalize those lawyers for acting in accordance 
with the other jurisdiction's rule.

Conclusions

We conclude, then, that a law firm may not provide for or impose liquidated damages on a lawyer 
who, after departure, competes with the firm. The firm and the lawyer may have liability to one 
another, though, for work done before the lawyer’s departure. Also, a firm may not restrict a 
departed lawyer’s subsequent professional association or affiliation with partners or employees of 
the firm, except insofar as such activity is subject to legal limitations outside the Rules of 
Professional Conduct. Finally, whether a choice of law provision in a partnership or employment 
agreement can avoid application of the D.C. Rule governing lawyer departures usually will depend 
on the location where the departing lawyer principally practiced.

Published:  February 2015

[1] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref1)  This opinion does 
not address the rule's exception for "benefits upon retirement." 

[2] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref2)  This rule, 
promulgated in 1991, is substantively indistinguishable from DR 2-108(A) of the former D.C. Code 
of Professional Responsibility. See Neuman, 715 A.2d at 130 n. 5. 

[3] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref3)  Although Cohen
was decided under New York law, the New York rule is similar to ours and the D.C. Court of 
Appeals has characterized Cohen as "perhaps the leading case interpreting Rule 5.6(a) or its 
equivalent." Neuman, 715 A.2d at 132.  

[4] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref4) Stevens applied 
Illinois law. The D.C. Court of Appeals noted in Neumann, however, that given the similarity of D.C. 
Rule 5.6 to Model Rule 5.6 and analogous rules of other jurisdictions, it had "freely consulted the 
various sources we have found that construe those codes." Neuman, 715 A.2d at 130 n. 5. For this 
reason, it is appropriate to take note of decisions elsewhere that interpret similar rules. 

[5] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref5)  D.C. Legal Ethics 
Opinions 1 through 209 were issued under the former D.C. Code of Professional 
Responsibility. Because the prohibition in D.C. Rule 5.6(a) substantively is the same as former 
D.C. DR 2-108(A), see note 2, supra, and none of this committee's earlier opinions interpreting DR 
2-108(A) has been expressly or impliedly overruled, we consider those opinions as well as those 
decided under the D.C. Rules.

[6] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref6)  Comment 2, which 
was added to the D.C. Rules in 2006, does not have a counterpart in the comments to Model Rule 
5.6. The D.C. Rules define "substantial" as denoting "a material matter of clear and weighty 
importance." D.C. Rule 1.0(m). 
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[7] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref7)  Some jurisdictions 
permit "reasonable" financial assessments against former partners who compete with the firm if 
such assessments accurately reflect the reduction in the firm's value due to the departure. E.g., 
Howard v. Babcock, 863 P.2d 150 (Calif. 1993); Jacob v. Norris, McLaughlin & Marcus, 607 A.2d 
142, 151-52 (N.J. 1992). This is distinctly the minority rule, however. Restatement (Third) of the 
Law Governing Lawyers § 13 rptr. n. b. (2000); Ellen J. Bennett, Elizabeth J. Cohen & Martin 
Whittaker, Annotated Model Rules of Professional Conduct 489 (7th ed. 2011). 

[8] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref8)  This committee 
does not opine on legal questions outside the D.C. Rules but often must discuss its understanding 
of such issues in order to provide context for its views on the D.C. Rules. 

[9] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref9)  In a different 
context, the sales article of the D.C. Commercial Code permits liquidated damages "only at an 
amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the 
difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an 
adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty." D.C. 
Code § 28:2-718 (2014).

[10] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref10)  We know of no 
D.C. appellate rulings on the issue of post-departure compensation for hourly fee matters, and this 
opinion does not address that issue. 

[11] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref11)  This committee 
cannot opine on whether an agreement that violates D.C. Rule 5.6(a) can be enforced as a matter 
of contract law. Rule C-4, Rules of the District of Columbia Bar Legal Ethics Committee (1995); 
accord D.C. Legal Ethics Op. 65 (1979) (declining to address enforceability of agreement that 
violated predecessor of Rule 5.6(a)); see also N.Y.C. Bar Ass'n Formal Op. 1999-03 (1999) 
(same). The D.C. Court of Appeals does not appear to have ruled on the enforceability issue. A 
1994 U.S. District Court ruling in D.C. held such a provision unenforceable. Shainis v. Baraff, 
Koerner, Olender & Hochberg, P.C., 1994 U.S. Dist. Lexis 21971 (Civil Action No. 93-2253 (NHJ)) 
(July 18, 1994). Case law elsewhere is divided. Compare Feldman v. Minars, 658 N.Y.S.2d 614, 
617 (App. Div. 1997) (enforcing agreement even though it violated Rule 5.6(b)), with Denburg v. 
Parker Chapin Flattau & Klimpl, 624 N.E.2d 995 (N.Y. 1993) (holding unenforceable a provision 
that violated Rule 5.6(a)), Stevens, 682 N.E.2d at 1131-32 (same), Jacob, 607 A.2d at 155 (same), 
and Cohen, 550 N.E.2d 410 (same). 

[12] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref12) Ashcraft & Gerel, 
which upheld a departing lawyer's contractual liability for liquidated damages, is not to the 
contrary. D.C. Rule 5.6 "is inapplicable," said the court, "because the liquidated damages were not 
linked to [the departing lawyer's] decision to compete with the firm" and hence were "readily 
distinguishable from a contract not to compete." Ashcraft & Gerel, 244 F.3d at 955. Moreover, 
Ashcraft & Gerel, which applied District of Columbia law, was decided in 2001. In 2006, the D.C. 
Court of Appeals added comment 2, which expressly includes "substantial financial penalt[ies]" in 
the prohibition of D.C. Rule 5.6(a). Given that subsequent change in D.C. law, it is conceivable that 
Ashcraft & Gerel would be decided differently were it to arise today. 

[13] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref13)  Again, we 
express no view on whether such a clause may be enforceable in the context of the underlying 
contract dispute. See supra n. 11. 

[14] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref14)  Opinion 181 also 
involved a liquidated damages clause—one that the committee described as "truly 
oppressive." The opinion added that "[t]he in terrorem effect of this sword of Damocles hanging 
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over the head of a departing lawyer is not to be underestimated." D.C. Legal Ethics Op. 181 
(1987). 

[15] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref15)  For the sake of 
simplicity, we assume that only one other jurisdiction is involved. The basic principles outlined here 
also apply if more than one other jurisdiction is involved. 

[16] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref16)  Note that ABA 
Model Rule 8.5(b) differs from D.C. Rule 8.5(b) in several respects. Among them is the fact that 
under the Model Rule, a lawyer may be subject to rules of a jurisdiction where the lawyer is not 
admitted to practice. ABA Model Rule 8.5. 

[17] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref17)  The 1983 initial 
version of the ABA Model Rules was silent on the issue. Its comments merely directed readers to 
"principles of conflict of laws" and "applicable rules of choice of law." ABA Model Rules of 
Professional Conduct, Rule 8.5 cmts. 2, 3 (1983). Current D.C. Rule 8.5(b)(2) follows the 1993 
amendment to Model Rule 8.5(b). See id. Rule 8.5(b) (1993). 

[18] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref18)  The ABA 
Opinion added that a lawyer admitted in D.C. and State X ethically could be a partner in both the 
D.C. firm and a State X firm, but only if the State X practice "was conducted through another firm 
that was both fiscally and managerially separate from and independent of the D.C. firm." ABA 
Opinion n. 12. 

[19] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref19)  The New York 
version of Rule 8.5(b)(2) is substantively indistinguishable from D.C. Rule 8.5(b)(2). 

[20] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-368.cfm#ftnref20)  The 
"predominant effect" prong is to be applied narrowly, see D.C. Rule 8.5 cmt. [4]; N.Y.S. Bar Ass'n 
Ethics Op. 1027 (2014), but we conclude that this fact pattern triggers it.
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Ethics Opinion 372

Ethical Considerations in Law Firm Dissolutions

Introduction and Scope
Numerous ethical obligations attach to both a law firm and its members in connection with the process of the 
dissolution of the firm. These obligations include, without limitation, the obligation to continue to competently, 
zealously and diligently represent and communicate with clients during the dissolution process; the obligation of the 
members of the firm, after consultation, to notify clients of the dissolution and provide clients with options under such 
notice; the obligation to facilitate the choice of new counsel by clients of the dissolving firm; and, the obligation to 
properly dispose of client files, funds and other property. As used in this Opinion, the term "dissolution" means the 
process of terminating the law firm's existence as a legal entity. Since dissolution of a law firm is a process and not a 
single event, the term is not limited to the legal or technical action which is required to terminate the existence of the 
firm as a legal entity under corporate, partnership, bankruptcy or other applicable law. Certain ethical obligations may 
apply at various points during the dissolution process itself and other ethical obligations may continue to apply after the 
firm has been dissolved. These ethical obligations may attach either when dissolution of the firm has been agreed to by 
its members or, absent such agreement, is nonetheless reasonably foreseeable. This Opinion does not address the 
departure of members of the firm in and of itself, even in significant numbers, absent an expectation that the firm itself 
will at some reasonably foreseeable time in the future be dissolved. [1] (/bar-resources/legal-ethics/opinions/Ethics-
Opinion-372.cfm#ftn1) 

Applicable Rules

• Rule 1.1 (Competence) 
• Rule 1.3 (Diligence and Zeal) 
• Rule 1.4 (Communication) 
• Rule 1.6 (Confidentiality of Information) 
• Rule 1.7 (Conflict of Interest; General) 
• Rule 1.8(i) (Conflict of Interest; Specific Rules) 
• Rule 1.9 (Conflict of Interest; Former Client) 
• Rule 1.15 (Safekeeping Property) 
• Rule 1.16(d) (Declining or Terminating Representation) 
• Rule 5.1 (Responsibilities of Partners, Managers, and Supervisory Lawyers) 
• Rule 5.4(b) (Professional Independence of a Lawyer) 
• Rule 5.6(a) (Restrictions on Right to Practice) 
• Rule 7.1 (Communications Concerning a Lawyer's Services) 
• Rule 8.4(c) (Misconduct)

Inquiry
The Committee has received numerous inquiries through the ethics helpline and otherwise related to the ethical 
considerations that arise in connection with law firm dissolution. Unlike jurisdictions which have a specific rule 
governing law firm dissolution, the D.C. ethical considerations that arise in connection with law firm dissolution are 
dispersed throughout the D.C. Rules of Professional Conduct. We believe that it will be helpful to members of the Bar 
to aggregate the ethical principles of the various applicable D.C. Rules and Opinions in one comprehensive opinion. [2] 
(/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn2) 

Discussion
The paramount principle governing the ethical obligations of a law firm and its members in connection with the process 
of dissolving the firm is that the law firm and its members must continue to competently, zealously and diligently 
represent and communicate with the clients during the dissolution process. The Rules of Professional Conduct protect 
the interests of clients by codifying the responsibilities of the legal profession to the public. Thus, despite the many 
competing responsibilities and potential difficulties of lawyers during the dissolution process, the ethical duties to 
clients are paramount. The individual lawyers in the firm have an ethical duty to ensure that the matters for which they 
are responsible are properly handled with diligence and zeal – including completion of their matters if possible – during 
the dissolution of the firm.[3] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn3) Moreover, since 
engagement letters are typically contracts between the clients and the dissolving firm, and not the individual lawyers, 
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the firm itself has a comparable ethical duty.[4] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn4) 

The Dissolution Process

Consultation
When does the process of dissolution of a law firm begin? This question is not susceptible of a bright line test. There are 
myriad scenarios that lead to the ultimate decision to dissolve a firm. Numerous members of a firm may leave before 
the remaining partners decide to dissolve the firm. In the Committee's view, the test is: when is there a reasonable 
expectation that the firm will at some foreseeable time in the future cease to exist as a legal entity? This test may be met 
by both subjective and objective standards; i.e., the members of the firm may agree to dissolve, or, absent such 
agreement, a reasonable lawyer considering all of the facts and the conduct of the firm may conclude that dissolution is 
reasonably foreseeable. 

The first step in the dissolution process might well be a decision by the members of the firm, after consultation in good 
faith, to dissolve the firm. However, we recognize that, in some dissolutions, such consensus and unanimity may be 
difficult or impossible. Thus, if good faith consultation is impossible or if the authorized members of the firm are unable 
to agree on dissolution, but there is a reasonable expectation that the firm will at some foreseeable time in the future 
cease to exist as a legal entity, then individual members of the firm should not be constrained from moving forward.  

Notice to Clients
The next step in the dissolution process is to notify firm clients of the dissolution as soon as practicable.[5] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn5)  Although the timing of notice of the firm's dissolution 
may not be susceptible of precise determination, the ethical mandate is that the notice to clients be timely. Specifically, 
if after the firm dissolves the lawyer will no longer represent the client, Rule 1.16 (d) requires the lawyer to "take timely
steps to the extent reasonably practicable to protect the client's interests, including giving reasonable notice to the client, 
allowing time for the client to employ other counsel, surrendering papers and property to which the client is entitled, 
and refunding any advance payment of fees or expenses that has not been earned or incurred."[6] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-372.cfm#ftn6) Even if the lawyer's continued representation beyond dissolution is 
anticipated or unknown, under Rule 1.4, the notice should be sent early enough so that, upon receipt by the client, the 
client has sufficient time to make an informed decision regarding the impact of the firm's dissolution on the client's 
matter(s) and the client's representation generally.[7] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-
372.cfm#ftn7) 

ABA Formal Opinion 99-14 (1999) concludes that, once the members of a firm agree to dissolve, notification to the 
clients "can be accomplished by the [responsible] lawyer herself, the responsible members of the firm, or the lawyer and 
those members jointly." ABA Opinion 99-14 does, however, state that "far the better course to protect clients' interests 
is for the departing lawyer and her law firm to give joint notice of the lawyer's impending departure to all clients for 
whom the lawyer has performed significant professional services while at the firm, or at least notice to the current 
clients." 

Florida Rule 4-5.8 and Virginia Rule 5.8 specifically govern the dissolution of a law firm in those jurisdictions. Under 
both jurisdictions' Rules, the lawyers of the dissolving firm may not unilaterally contact clients of the firm unless 
authorized members of the firm have conferred or attempted to confer and have been unable to agree on a method to 
provide notice to clients. If no method to provide notice to clients can be agreed upon, the unilateral notice from 
individual members of the dissolving firm must provide options to the clients that they may choose to be represented by 
any member of the dissolving firm, other lawyers, or other law firms. If a client of a dissolving law firm fails to advise 
the lawyers of the client's intention with respect to who is to provide future legal representation, the client is deemed to 
remain a client of the lawyer who is primarily responsible for representation of the client on behalf of the firm until the 
client advises otherwise.[8] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn8) 

In the absence of a specific governing rule in the District of Columbia, and after reviewing the Virginia and Florida 
Rules, ABA Formal Opinion 99-14, and applicable authority in other jurisdictions, this Opinion provides guidance to 
members of the D.C. Bar on the best practices for law firm dissolution, including notice to clients.[9] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn9) 

Joint notice by all members of the firm to the clients is preferred.[10] (/bar-resources/legal-ethics/opinions/Ethics-
Opinion-372.cfm#ftn10) However, if members of the firm cannot agree to provide notice to the clients, or the terms 
thereof, then in our view an individual lawyer or group of lawyers in the firm may give unilateral notice to the clients. 
The lawyer in the firm who had the most significant contact with the particular client, if practicable, should give such 

Page 2 of 8Ethical Considerations in Law Firm Dissolutions

7/11/2018https://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm

A18



unilateral notice. Only if this is not practicable should unilateral notice by other lawyers in the firm be given. This 
resolution addresses the tension between joint notice by members of the firm to clients about the firm's dissolution and 
solicitation of the clients by individual lawyers of the dissolving firm for their new firm(s) and also enables lawyers to 
fulfill their ethical obligations to timely communicate information necessary to allow clients to make informed 
decisions about their legal representations.  

Whether the notice is given jointly by all of the authorized members of the dissolving law firm or unilaterally by 
individual lawyers in the dissolving law firm, it cannot contain false or misleading statements.[11] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn11) It should provide the options to the clients to choose 
representation by any member of the dissolving firm, representation by any other lawyer, or representation by any other 
law firm. The notice may not restrict any lawyer's right to practice.[12] (/bar-resources/legal-ethics/opinions/Ethics-
Opinion-372.cfm#ftn12) 

In the Committee's view, the notice should further provide that, if the client does not respond to the notice and choose 
any of these three options, the client shall be deemed to remain a client of the lawyer who has been primarily 
responsible for providing legal services to the client until the client advises otherwise. We appreciate that identifying 
the lawyer in the firm who is "primarily responsible" for providing legal services to the client is not always an easy 
endeavor and should be determined on a case-by-case basis depending upon the particular facts and circumstances of 
the representation. For example, a client's overall relationship partner may not be the lead litigation counsel in a 
particular litigation matter for the client; nonetheless, the lead litigation counsel may well be the lawyer "primarily 
responsible" for providing legal services to the client in that litigation matter. 

Which Clients Receive Notice
All clients affected by the firm's dissolution should be notified. This always includes current clients with active matters. 
In our view, as a general rule notice need not be given to all former clients whose matters have been closed. However, 
notice should be given to former clients even if their matters are inactive and their files are closed if the firm is holding 
files and other property for the presumptive five year period after a matter is closed or if the firm is holding files or 
other property of intrinsic value, such as an original will or stock certificates.[13] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-372.cfm#ftn13) Such clients are clearly affected by the firm's dissolution and should 
be notified. (See "Client Files" and "Client Trust Funds and Other Property," below, with respect to the ethical 
requirements for the return of the clients' files, funds and other property.) Moreover, notice to former clients is certainly 
permissible, although not required.[14] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn14) 

Options for Client to Choose Counsel under Notice
A key principle governing the ethical obligations of a law firm and its members in connection with the process of 
dissolving the firm is that the clients do not belong to either the law firm or its members. It is axiomatic that a client has 
the right to retain and discharge a lawyer at will.[15] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-
372.cfm#ftn15) When a law firm dissolves, therefore, the client may also discharge counsel and either hire new counsel 
or not. None of the individual members of the dissolving firm "own" the client. Nor does the dissolving law firm itself, 
as a separate legal entity, "own" the client.[16] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn16) 
It follows, therefore, that as a general rule a client's right to choose counsel may not be impaired by the dissolution of a 
law firm. The client may choose to continue to be represented by a member of the dissolving firm at her new firm or to 
be represented by another lawyer or by another firm. 

There may be other facts and circumstances, however, which give rise to exceptions to the general rule that the client 
has the right to choose counsel, and require the consideration of alternatives. For example, a lawyer's former law firm is 
dissolving and she is joining another law firm. She represents a client at the former law firm who wishes her to continue 
the representation at the new law firm. However, the new law firm represents another client whose interests are adverse 
to those of her client, which creates a conflict of interest under Rule 1.7. The conflict of interest cannot be resolved by 
client consent or otherwise. The lawyer cannot continue to represent the client at the new firm if such representation 
will result in a violation of the Rules of Professional Conduct or other law.[17] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-372.cfm#ftn17) Thus, other ethical obligations may preclude the lawyer's ability to 
continue to represent her client, even if she and the client wish her to continue the representation.[18] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn18) 

As another example, a lawyer's former law firm is dissolving and she is joining another law firm that does not have the 
support and resources with respect to the client's matters as were available at the dissolving firm. This could limit the 
lawyer's ability to adequately represent her client at the new law firm. This could raise an issue of competent 
representation under Rule 1.1.
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Conversely, there may be situations where the lawyer from the dissolving firm wishes to withdraw from representation 
of her client, but there are limitations on her right to do so. As a general rule, a lawyer may withdraw from representing 
a client after her firm dissolves if the withdrawal can be accomplished without material adverse effect on the interests of 
the client.[19] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn19) However, the lawyer may be 
compelled to represent the client at her new firm. For example, the lawyer may notify a court, administrative agency or 
other tribunal that, upon dissolution of her law firm, she wishes to terminate representation of her client at her new firm, 
but that tribunal may order the lawyer to continue to represent her client.[20] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-372.cfm#ftn20) 

Thus, depending upon the specifics of the lawyer-client relationship and the particular facts and circumstances of each 
case, a lawyer in a dissolving firm should carefully consider whether she has an ethical obligation which precludes or 
limits her ability to continue to represent her client diligently, zealously and competently at her new firm. 

A corollary to the client's right to choose counsel is the lawyer's right, after dissolution of her former law firm, to form, 
or move to, a new law firm. As a general rule, any agreement restricting the right of lawyers in a law firm to practice 
after the firm dissolves is unethical.[21] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn21) Such 
an agreement not only limits the lawyer's professional autonomy but also limits the freedom of clients to choose a 
lawyer.[22] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn22) A long line of Opinions of this 
Committee (most recently Opinion 368, Lawyer Employment Agreements – Restrictions on Departing Lawyer Who 
Competes with Former Firm (2015)) has disapproved various restrictions on the mobility of lawyers as a matter of 
public policy. Underlying each of these Opinions is the intent to preserve clients' access to lawyers who, because of 
their background and experience, might be the best available talent to represent them.[23] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-372.cfm#ftn23) Of course, the ethical obligations discussed above which may limit 
the client's ability to choose counsel may also limit the lawyer's ability to choose a new law firm.  

Notice to Third Parties
In addition to the client, notice must be given to certain third parties. Opposing counsel and the tribunal must be 
notified.[24] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn24) In addition, governmental 
agencies and other non-adjudicative administrative entities before which lawyers of the dissolving firm are appearing 
may require notification under their own rules and procedures, which are beyond the scope of this Opinion.[25] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn25) 

Client Files
As an ethical matter, at the termination of a representation, upon request of the client, the lawyer must timely surrender 
the entire file.[26] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn26) Such files may be made 
available for the client to pick up, delivered to the client, delivered to the client's new (or continuing) counsel, 
destroyed, or delivered to some other person designated by the client. If the files are not necessary to protect the client's 
interests or otherwise needed for continued representation, the costs of delivery, storage and review of the files may be 
charged to the client.[27] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn27) The lawyer may 
make a copy of the files at his own cost. [28] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn28) 

The question often arises as to whether such files may be withheld if the client has not fulfilled his obligation to pay the 
firm's earned fees and expenses. The District of Columbia permits lawyers to assert and enforce retaining liens against 
the property of clients for unpaid fees, as a matter of substantive law on which the ethics rules take no position.[29] 
(/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn29) Rule 1.8(i) provides a narrow exception to 
Rule 1.16(d): as to files, the lawyer may retain only that portion of the file which constitutes the lawyer's own work 
product if the client has not paid for the work. Even this narrow exception does not apply if the client has become 
unable to pay or if withholding the work product might irreparably harm the client's interest. Opinion 250 (1994) states 
that "retaining liens on client files are now strongly disfavored in the District of Columbia, that the work product 
exception permitting such liens should be construed narrowly, and that a lawyer should assert a retaining lien only 
where the exception is clearly applicable and where the lawyer's financial interests clearly outweigh the adversely 
affected interests of his former client." We stress that a lawyer who relies on the narrow exception of Rule 1.8(i) to 
withhold any part of a client file does so at his own peril.  

For client files maintained solely in electronic form, see Opinion 357 (2010). Absent an agreement to the contrary, a 
lawyer must comply with a reasonable request by a client to convert electronic records into paper form. In most cases, 
the client should bear the cost of such conversion, but in certain circumstances the lawyer may be required to bear the 
cost.  
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As discussed above, client files are considered "other property" of the client under Rule 1.15(a). Under that Rule and 
Opinion 283, such files shall be retained for a period of five years after termination of the representation, and under 
Rule 1.15(c) shall be "promptly delivered" to the client upon direction.

Client Trust Funds and Other Property 
Under Rule 1.15(a), client trust funds, including retainers, are to be held in separate trust accounts maintained in 
accordance with Rule 1.15(b), absent other agreement with the client.[30] (/bar-resources/legal-
ethics/opinions/Ethics-Opinion-372.cfm#ftn30) Other client property is also to be held separately from the lawyer's 
own property. Under Rule 1.15(c), upon request by the client, the lawyer shall promptly "deliver" to the client any funds 
or other property that the client is entitled to receive. Under Rule 1.15(e), Rule 1.16(d) applies to require the return to 
the client of any unearned portion of advanced legal fees and unincurred costs upon termination of the lawyer's 
representation. 

If, after reasonable but unsuccessful attempts to locate a missing client or a former client for whom a dissolving firm is 
holding trust funds or other property, the client cannot be located, the firm should consider the funds or other property 
abandoned and, if the circumstances fall within the District of Columbia's Unclaimed Property Act, dispose of the funds 
or property as directed by that statute.[31] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn31) 

Information about the Firm
The dissolving law firm should review its website, firm listings and directories to ensure compliance with Rule 7.1. In 
light of the pending dissolution, no information can be contained therein which is false or misleading. A communication 
is false or misleading if either it contains a material misrepresentation of fact, or omission of a fact necessary to make 
the statement considered as a whole not materially misleading, or it contains an assertion about the firm or its services 
that cannot be substantiated.[32] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn32) For example, 
the website should be updated for a transitional period to disclose the firm's dissolution, to provide contact information 
for the dissolved firm's former lawyers, and to inform clients how to obtain their files.

If the firm is going to use its firm name and letterhead during the transition period, the letterhead must be updated to 
accurately reflect the dissolution of the firm and the departure of the firm's lawyers.  

Sole Practitioners
The Rules recognize the heightened risk to clients upon the dissolution of a solo practice, where such dissolution is due 
to the death, disappearance or disability of the sole practitioner. In order to protect the interests of a sole practitioner, 
and ensure continuity of representation of such clients, each sole practitioner should prepare a plan, in conformity with 
applicable rules, that designates another competent lawyer to review client files, notify each client that the lawyer is no 
longer engaged in the practice of law, and determine whether there is a need for immediate protective action.[33] (/bar-
resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn33) The D.C. Bar Practice Management Advisory 
Service provides confidential consultation services and a checklist for closing a law office which may be particularly 
helpful to sole practitioners.[34] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftn34) 

If such a succession plan has not been prepared by a sole practitioner, there is a procedure for appointment of counsel 
by the District of Columbia Court of Appeals, on motion of the Board on Professional Responsibility, if a sole 
practitioner dies, disappears, or is suspended for incapacity or disability and no partner, associate or other responsible 
attorney is capable of conducting the attorney's affairs.[35] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-
372.cfm#ftn35) 

Dissolution of a Section 5.4(b) Law Firm
A unique issue in the District of Columbia arises upon the dissolution of a law firm that includes both lawyer partners 
and non-lawyer partners under Rule 5.4(b).  

The partnership or other organizational document of the firm may specify the methodology to be followed when such a 
firm dissolves. In any event, the non-lawyer partners of the firm have ethical duties coextensive with those of the lawyer 
partners of the firm with respect to clients. Thus, the ethical duties of lawyers of dissolving firms discussed above 
would apply equally to non-lawyer partners of a Rule 5.4(b) firm.[36] (/bar-resources/legal-ethics/opinions/Ethics-
Opinion-372.cfm#ftn36) 

The non-lawyer partners of the firm and the lawyer partners of the firm have an initial duty to provide notice of the 
firm's dissolution to the other lawyers in the firm and thereafter to the clients. If good faith efforts to agree upon such a 
notice to the clients are unsuccessful, the individual lawyers and non-lawyers in the firm may unilaterally notify clients 
of the firm of the firm's dissolution, subject to the constraints discussed earlier in this Opinion. 
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If a Rule 5.4(b) firm dissolves and the lawyer partner who was providing legal services to the client in tandem with the 
non-lawyer partner's provision of non-legal services no longer wishes to provide legal services to the client, and there is 
no other lawyer who is capable of providing legal services to the client, the lawyer partner may have an ethical duty to 
continue to provide legal services to the client consistent with Rule 1.16 because the non-lawyer partner cannot provide 
legal services to the client.  

Death, Incompetence or Disability of Lawyer
Where dissolution of a firm is incident to the death, disability or incompetence of a partner in the firm, so that the 
partner cannot give notice of dissolution to the clients, one of the surviving, competent lawyers should, in addition to 
any other ethical duties she may have, provide such notice to clients. This could include a partner, co-counsel, associate 
or otherwise affiliated lawyer. 

Conclusion
A lawyer has numerous ethical obligations in connection with the dissolution of his law practice or a law firm of which 
he is a member. A lawyer must consider the obligations to continue to diligently represent and communicate with 
clients during the dissolution period, to notify clients of the dissolution, to facilitate the clients' choice of counsel, and to 
properly dispose of client files, funds or other property. There are additional considerations for the dissolution of Rule 
5.4(b) firms and solo practices.  

[1] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref1)  Although the ethical considerations 
which arise in connection with the lateral movement of lawyers between law firms, as well as law firm mergers and 
acquisitions, overlap with the ethical considerations which arise in connection with law firm dissolution, this Opinion is 
limited to the latter. See D.C. Legal Ethics Op. 273 (1997). 

[2] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref2) This Committee does not opine on 
questions of law outside of the D.C. Rules of Professional Conduct. The ethical questions presented in this inquiry, 
however, may require consideration of the substantive law that may arise and apply in the context of law firm 
dissolution, including without limitation the law governing bankruptcy, partnerships, corporations and other business 
entities, contracts, agency, fiduciary duty, real or personal property, tort, trade secrets and unfair competition. Members 
of the dissolving firm, and the dissolving firm itself, should consider these as appropriate. Nor, for the most part, does 
this Opinion address the myriad practical, financial and business considerations related to law firm dissolution. 

[3] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref3) Rules 1.1 and 1.3. 

[4] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref4) Id.; see also Rule 5.1. 

[5] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref5) See Opinion 273, in which we lay out in 
some detail the specifics of the required notice to clients with respect to lateral moves. The same principles should 
generally govern notice to clients with respect to law firm dissolution. 

[6] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref6) Rule 1.16(d). 

[7] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref7) Rule 1.4(a) and 1.4(b). 

[8] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref8) See Florida Rule of Prof. Conduct 4-5.8 
and Virginia Rule of Prof. Conduct 5.8. For purposes of the notice required by the Virginia Rule, "client" refers to 
clients for whose active matters the lawyer has primary responsibility. This excludes closed matters and includes 
associates as well as partners. 

[9] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref9) This builds on the guidance provided in 
Opinion 273. However, we caution lawyers in dissolving firms that every notice should be tailored to the particular 
facts and circumstances surrounding the firm's dissolution, which can be quite varied. There is no "one size fits all" 
formula for notice to clients when a law firm dissolves. 

[10] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref10) The ethics opinions of other 
jurisdictions vary as to whether joint notice, individual notice, or both, is required. See, e.g., Cal. Bar Ethics Op. No. 
1985-86, (interpreting the California Rule to require both the departing lawyer and the law firm to provide notice to the 
client). 
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[11] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref11)  Rules 7.1(a) and 8.4(c). 

[12] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref12) Rule 5.6(a). 

[13] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref13) See Rule 1.15(a), Rule 1.15(c), Rule 
1.16(d), D.C. Legal Ethics Op. 283(1998).

[14] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref14) For example, a lawyer who has had a 
long and deep relationship with a client, but who has no active matters and is currently holding no client files or other 
property, may nevertheless consider notifying the former client of her firm's dissolution, as the client may nonetheless 
view her as its lawyer.

[15] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref15) A client has the right to discharge the 
lawyer at any time, with or without cause, subject to liability for payment for the lawyer's services. Rule 1.16(a)(3); 
Rule 1.16, comment [4]. 

[16] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref16) In this respect, the Committee is aware 
of Restatement (3d) of the Law Governing Lawyers, §9(3), comment i, which suggests that clients belong to the law 
firm and not to the individual lawyer. The Committee disagrees with any characterization of clients as property of the 
law firm. 

[17] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref17) Rule 1.16(a)(1). 

[18] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref18) If a conflict of interest arises under 
Rule 1.7(b)(1) by virtue of dissolution of a lawyer's firm and her joining a new firm, and the clients do not consent 
under Rule 1.7(c), a lawyer should consider whether that conflict was or was not reasonably foreseeable under Rule 1.7
(d), and thus whether she may or may not continue to represent the client under the "thrust upon" exception to the 
conflict rule.  

[19] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref19) Rule 1.16(b). 

[20] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref20) Rule 1.16(c). 

[21] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref21) Rule 5.6(a). 

[22] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref22) Rule 5.6, comment [1]. 

[23] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref23) See, e.g., D.C. Legal Ethics Op. 335 
(2006). 

[24] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref24) Rule 1.16(c). 

[25] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref25) As a practical matter notice of the 
firm's dissolution should also be given to mandatory state bar associations to which lawyers of the dissolving firm 
belong, other voluntary professional organizations of which it is a member, the firm's malpractice carrier, its accountant, 
taxing authorities, its bank and other creditors. The dissolving firm may also be required to file notice of dissolution 
with the D.C. Department of Consumer and Regulatory Affairs.  

[26] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref26) See Rules 1.16(d) and 1.15(c); see also 
In re Thai, 987 A.2d 428, 430 (2009) and D.C. Legal Ethics Ops. 250 (1994), 283 (1998), 333 (2005) and 357 (2010). 
Opinion 333 reaffirms the District's "entire file" approach; i.e., the file includes copies of internal notes and memoranda 
reflecting the views, thoughts and strategies of the lawyer. 

[27] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref27) Opinion 283. 

[28] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref28) See D.C. Legal Ethics Op. 250 (1994). 

[29] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref29) Rule 1.8, comments [16], [17], [18] 
and [19].
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[30] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref30) Rule 1.15(b) clarifies trust funds which 
must be held in a D.C. IOLTA account. Rule 1.15(e) provides that "advances of unearned fees and unincurred costs 
shall be treated as property of the client pursuant to paragraph (a) until earned or incurred unless the client gives 
informed consent to a different arrangement."  

[31] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref31) See Rule 1.15(c) and D.C. Legal Ethics 
Op. 359 (2011). Generally, such funds escheat to the Mayor. 

[32] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref32) Rule 7.1(a).

[33] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref33) Rule 1.3, comment [5]. 

[34] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref34) http://www.dcbar.org/bar-
resources/practice-management-advisory-service/ (javascript:HandleLink
('cpe_0_0','CPNEWWIN:_blank^@http://www.dcbar.org/bar-resources/practice-management-advisory-
service/');) 

[35] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref35) D.C. App. R. XI, § 15(a). 

[36] (/bar-resources/legal-ethics/opinions/Ethics-Opinion-372.cfm#ftnref36) Rule 5.4(b)(2). 

March 2017
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Ethical Obligations When a Lawyer Changes Firms

A lawyer's ethical obligations upon withdrawal from one firm to join another derive from the concepts that 
clients’ interests must be protected and that each client has the right to choose the departing lawyer or 
the firm, or another lawyer to represent him. The departing lawyer and the responsible members of her 
firm who remain must take reasonable measures to assure that the withdrawal is accomplished without 
material adverse effect on the interests of clients with active matters upon which the lawyer currently is 
working. The departing lawyer and responsible members of the law firm who remain have an ethical 
obligation to assure that prompt notice is given to clients on whose active matters she currently is 
working. The departing lawyer and responsible members of the law firm who remain also have ethical 
obligations to protect client information, files, and other client property. The departing lawyer is prohibited 
by ethical rules, and may be prohibited by other law, from making in-person contact prior to her departure 
with clients with whom she has no family or client-lawyer relationship. After she has left the firm, she may 
contact any firm client by letter.

When a lawyer ceases to practice at a law firm, both the departing lawyer and the responsible members 
of the firm who remain have ethical responsibilities to clients on whose active matters the lawyer currently 
is working to assure, to the extent reasonably practicable, that their representation is not adversely 
affected by the lawyer's departure. In this Opinion, the Committee addresses obligations under the Model 
Rules of Professional Conduct that a lawyer has when she leaves one law firm for another, including the 
following: (1) disclosing her pending departure in a timely fashion to clients for whose active matters she 
currently is responsible or plays a principal role in the current delivery of legal services (sometimes 
referred to in this Opinion as “current clients”); (2) assuring that client matters to be transferred with the 
lawyer to her new law firm do not create conflicts of interest in the new firm and can be competently 
managed there; (3) protecting client files and property and assuring that, to the extent reasonably 
practicable, no client matters are adversely affected as a result of her withdrawal; (4) avoiding conduct 
involving dishonesty, fraud, deceit, or misrepresentation in connection with her planned withdrawal; and 
(5) maintaining confidentiality and avoiding conflicts of interest in her new affiliation respecting client 
matters remaining in the lawyer's former firm.1

——————————————————————————————

1  This Opinion addresses mainly the obligations of the departing lawyer. Nevertheless, the firm members 
remaining, and especially those with supervisory responsibility, have an obligation under the Rules of 
Professional Conduct, and may have obligations as well under other law, to assure to the extent 
reasonable practicable that the withdrawal from the firm is accomplished without material adverse effect on 
any clients’ interests, especially clients on whose active matters the departing lawyer currently is working. 
Cf. ABA Informal Opinion 1428 (1979), decided under the former Model Code of Professional 
Responsibility, and California Bar Ethics Op. No. 1985-86, 1985 WL 57193 *2 (Cal. St. Bar. Comm. Prof. 
Resp. 1985), both of which place the responsibility of notifying clients upon the departing lawyer and her 
firm. Among remaining firm members’ethical obligations are to make reasonable efforts to ensure that 
there are in effect measures: (1) to keep clients informed pursuant to Rule 1.4(b) of the impending 
departure of a lawyer having substantial responsibility for the clients’ active matters; (2) to make clear to 
those clients and others for whom the departing lawyer has worked and who inquire that the clients may 
choose to be represented by the departing lawyer, the firm or neither(see Restatement (Third) of the Law 
Governing Lawyers  § 26 cmt. h (Proposed Official Draft 1998);(3) to assure that active matters on which 
the departing lawyer has been working continue to be managed by remaining lawyers with competence 
and diligence pursuant to Rules 1.1 and 1.3; and (4) to assure that, upon the firm's withdrawal from 
representation of any client, the firm takes reasonable steps to protect the client's interests pursuant to 
Rule 1.16(d). See infra, n.4 and accompanying text. This Opinion does not address the issue of a division 
of fees between the departing lawyer and her law firm.

——————————————————————————————
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The departing lawyer also must consider legal obligations other than ethics rules that apply to her conduct 
when changing firms, as well as her fiduciary duties owed the former firm. The law of agency, partnership, 
property, contracts, and unfair competition impose obligations that are not addressed directly by the 
Model Rules. These obligations may affect the permissible timing, recipients, and content of 
communications with clients and which files, documents, and other property the departing lawyer lawfully 
may copy or take with her from the firm. Although the Committee does not advise upon issues of law 
beyond the Model Rules, we must take account of other law in construing the Rules;so must the 
departing lawyer before determining an appropriate course of action.

Notification to Current Clients Is Required 

The impending departure of a lawyer who is responsible for the client's representation or who plays a 
principal role in the law firm's delivery of legal services currently in a matter (i.e., the lawyer's current 
clients), is information that may affect the status of a client's matter as contemplated by Rule 1.4.2 A 
lawyer who is departing one law firm for another has an ethical obligation, along with responsible 
members of the law firm who remain, to assure that those clients are informed that she is leaving the firm. 
This can be accomplished by the lawyer herself, the responsible members of the firm, or the lawyer and 
those members jointly. Because a client has the ultimate right to select counsel of his choice,3 information 
that the lawyer is leaving and where she will be practicing will assist the client in determining whether his 
legal work should remain with the law firm, be transferred with the lawyer to her new firm, or be 
transferred elsewhere. Accordingly, informing the client of the lawyer's departure in a timely manner is 
critical to allowing the client to decide who will represent him.4

——————————————————————————————

2  Rule 1.4 (Communication) states:

(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with 
reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 
informed decisions regarding the representation.

Comment[1] to Rule 1.4 provides that “the client should have sufficient information to participate 
intelligently in decisions concerning ... the means by which they [the objectives of the representation] are 
to be pursued....”

3  Rule 1.16 (Declining Or Terminating Representation) in paragraph (a)(3) states in pertinent part that a 
lawyer “shall withdraw from the representation of a client if ... the lawyer is discharged.” See also
Comment [4]; Restatement § 26 cmt h, supra n.1.

4  State ethics opinions also have determined that, under the Model Rules, a departing lawyer has an 
ethical duty to inform current clients that she is leaving the firm. See, e.g., District of Columbia Bar Legal
Ethics Committee Op. No. 273 (1997); State Bar of Michigan Std. Com. on Prof. and Jud. Ethics Op. No. 
RI-224, 1995 WL 68957 (Mich. Prof. Jud. Eth. 1995). See also Rule 1.16(d), infra n.8. The ABA Committee 
gave approval under the former Model Code of Professional Responsibility for a partner or associate who 
is leaving one firm for another to send an announcement soon after departure to those clients for whose 
active, open, and pending matters the lawyer had been directly responsible immediately before 
resignation. Informal Opinions 1457 (1980) and 1466 (1981). These opinions did not, however, address 
the question whether the departing lawyer might send notices to any clients before resigning.

——————————————————————————————

Notification of Current Clients is Not Impermissible Solicitation 

Because she has a present professional relationship with her current clients, a departing lawyer does not 
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violate Model Rule 7.3(a)5 by notifying those clients that she is leaving for a new affiliation. Under Rule 
7.3(a), the departing lawyer is, however, prohibited from making in-person contact with firm clients with 
whom she does not have a prior professional or family relationship. A lawyer does not have a prior 
professional relationship with a client sufficient to permit in-person or live telephone solicitation solely by 
having worked on a matter for the client along with other lawyers in a way that afforded little or no direct 
contact with the client.6 The departing lawyer nevertheless may contact the client through written or oral 
recorded communication pursuant to Rule 7.2(a), subject to the limitations in Rules 7.1, 7.3(b), and 7.3(c), 
at least after the lawyer has departed the firm and joined the new firm.7

——————————————————————————————

5  Model Rule 7.3(a) states:

A lawyer shall not by in-person or live telephone contact solicit professional employment from a 
prospective client with whom the lawyer has no family or prior professional relationship when a significant 
motive for the lawyer's doing so is the lawyer's pecuniary gain.

6  The rationale for the prohibition is that “there is a potential for abuse inherent in direct in-person or live 
telephone contact by a lawyer with a prospective client known to be in need of legal services.” Rule 7.3, 
Comment [1]. The rationale for the exception is that “[t]here is far less likelihood that a lawyer would 
engage in abusive practices against an individual with whom the lawyer has a prior personal (sic)or 
professional relationship....” Rule 7.3, Comment [4]. The Committee views the exception under Rule 7.3(a) 
to permit in-person solicitation only of those current clients of the firm with whom the lawyer personally has 
had sufficient professional conduct to afford the client an opportunity to judge the professional 
qualifications of the lawyer and as not extending beyond the text of the Rule to apply to firm clients with 
whom her relationship is solely personal and not professional. See, e.g., N.C. Bar Opinion 200, 1994 WL 
899607 (N.C. St. Bar 1994)(lawyer after departure may contact clients of firm for whom he has been 
responsible);Arizona Comm. on Rules of Professional Conduct Op. No. 91-17 (June 10, 1991)(permissible 
before departure to notify clients with whom he had a personal, professional relationship); Kentucky Bar 
Opinion E-317 (1987) (permissible before departure to notify clients whom he personally represented of 
his impending departure).

7  Lawyers are permitted, subject to certain limitations, “to make known their services not only through 
reputation but also through organized information campaigns. Rule 7.2, Comment [1]. Rule 7.2 permits not 
only general advertising, but also targeted “written or recorded communication.”

——————————————————————————————

The Committee also is of the opinion that a departing lawyer must, under Rule 1.16(d),8 take steps to the 
extent practicable to protect her current clients’ interests. Moreover, the responsible members of the 
former firm must themselves comply with Rule 1.16(d) respecting all clients who select the departing 
lawyer to represent them, whether or not they are current clients of the departing lawyer.9

——————————————————————————————

8  Model Rule 1.16(d) states:

Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to 
protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of 
other counsel, surrendering papers and property to which the client is entitled and refunding any advance 
payment of fee that has not been earned. The lawyer may retain papers relating to the client to the extent 
permitted by other law.

9  If a current client chooses to remain with the firm or to move with the departing lawyer to her new firm, 
the lawyer(s) selected must continue the representation unless withdrawal is necessary under Rule 1.16(a) 
or permissible under Rule 1.16(b). In the Committee's opinion, “other good cause for withdrawal”does not 
exist under Rule 1.16(b)(6) solely because the client's matter is difficult or time consuming or has little 
chance of success, so long as no other enumerated predicate for withdrawal exists.
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——————————————————————————————

A lawyer's duty to inform her current clients of her impending departure is similar to a lawyer's obligation 
to inform clients if the lawyer will be unavailable to provide legal services to them for an extended period 
because of major surgery or an extended vacation.10 In all of these situations, the clients have a right to 
know of the impending absence so that they can make informed decisions about future representation, 
even though the lawyer who temporarily will be unavailable is likely to believe that other lawyers in the 
firm are fully capable of handling the clients’ matters during her absence.

——————————————————————————————

10  Cf. Passanante v. Yormack, 138 N.J.Super. 233, 238, 350 A.2d 497, 500 (N.J. 1975), cert. denied, 704 
N.J. 144, 358 A.2d 199 (N.J. 1976) (lawyer has implicit obligation to inform clients of failure to act for 
whatever cause to permit clients to engage another lawyer).

——————————————————————————————

The Initial Notice Must Fairly Describe the Client's Alternatives 

Any initial in-person or written notice informing clients of the departing lawyer's new affiliation that is sent 
before the lawyer's resigning from the firm generally should conform to the following:

1) the notice should be limited to clients whose active matters the lawyer has direct professional 
responsibility at the time of the notice (i.e., the current clients);

2) the departing lawyer should not urge the client to sever its relationship with the firm, but may indicate 
the lawyer's willingness and ability to continue her responsibility for the matters upon which she currently 
is working;

3) the departing lawyer must make clear that the client has the ultimate right to decide who will complete 
or continue the matters;and

4) the departing lawyer must not disparage the lawyer's former firm.11

——————————————————————————————

11  ABA Informal Opinion 1457 (1980) found consistent with the Model Code of Professional Responsibility 
the timing, content, and choice of recipients of a form letter announcement by a lawyer that he had 
resigned from a law firm to become a member of another firm sent “soon after making the change to 
clients(and only those clients) for whose active, open, and pending matters he was directly responsible as 
a member of the ABC law firm immediately before his resignation.” The form letter stated that the client 
had a right to decide how and by whom the pending matters would be handled and did not urge the client 
to choose the departing lawyer over the firm. In ABA Informal Opinion 1466 (1981), Opinion 1457 was 
extended to include associates, assuming the same fact pattern. The Committee there noted it “does not 
determine or advise upon issues of law,” but then distinguished the facts presented to the Committee from 
the facts shown in Adler v. Epstein, 393 A.2d 1175 (Pa. 1978), cert. denied, 442 U.S. 907 (1979) 
(departing group of associates enjoined from actively soliciting clients of old firm as part of pre-departure 
efforts to borrow money on the basis of the clients). Today we reject any implication of Informal Opinions 
1457 or 1466 that the notices to current clients and discussions as a matter of ethics must await departure 
from the firm.

——————————————————————————————

The Departing Lawyer Should Provide Additional Information 
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In order to provide each current client with information he needs to make a choice of counsel, the 
departing lawyer also may inform the client whether she will be able to continue the representation at her 
new law firm.12 If the client requests further information about the departing lawyer's new firm, the lawyer 
should provide whatever is reasonably necessary to assist the client in making an informed decision 
about future representation, including, for example, billing rates and a description of the resources 
available at the new firm to handle the client matter.13 The departing lawyer nevertheless must continue to 
make clear in these discussions that the client has the right to choose whether the firm, the departing 
lawyer and her new firm, or some other lawyer will continue the representation.

——————————————————————————————

12  The departing lawyer must ensure that her new firm would have no disqualifying conflict of interest in 
representing the client in a matter under Rule 1.7, or other Rules, and has the competence to undertake 
the representation. In order to do so, she may need to disclose to the new firm certain limited information 
relating to this representation. When discussing an association with another firm, the departing lawyer also 
must be mindful of potentially disqualifying conflicts of interest in her old firm if the new firm currently 
represents any client with interests adverse to a client of the old firm. Should such a client be identified, the 
departing lawyer may need to be screened within the old firm no later than the commencement of serious 
discussions with the new firm. See ABA Formal Opinion 96-400. Lastly, the departing lawyer also might 
find that her work in her former firm would, upon her arrival at the new firm, create a conflict of interest 
under Rule 1.9 with one of her new firm's clients requiring the creation of a screen that, subject to the 
affected clients’ consents in most jurisdictions, would avoid imputation of her individual conflict of interest 
to her new firm under Model Rule 1.10(a).

13  In this respect, we agree with D.C. Bar Legal Ethics Opinion 273 (1997), “Ethical Considerations of 
Lawyers Moving From One Private Firm to Another.”

——————————————————————————————

Joint Notification By the Lawyer and the Firm is Preferred 

Far the better course to protect clients’ interests is for the departing lawyer and her law firm to give joint 
notice of the lawyer's impending departure to all clients for whom the lawyer has performed significant 
professional services while at the firm, or at least notice to the current clients.14 Unfortunately, this is not 
always feasible when the departure is not amicable. In some instances, the lawyer's mere notice to the 
firm might prompt her immediate termination. When the departing lawyer reasonably anticipates that the 
firm will not cooperate on providing such a joint notice, she herself must provide notice to those clients for 
whose active matters she currently is responsible or plays a principal role in the delivery of legal services, 
in the manner described above, and preferably should confirm the conversations in writing so as to 
memorialize the details of the communication and her compliance with Model Rules 7.3 and 7.1.15

——————————————————————————————

14  Cal. Bar Ethics Op. No. 1985-86, 1985 WL 57193 at *2, supra, n.1, interprets the California Rule to 
require both the departing lawyer and the law firm to provide fair and adequate notice of the withdrawal to 
the client sufficient to allow a client an opportunity to make an informed choice of counsel, and states that, 
where practical, the notice should be made jointly. ABA Informal Opinion 1428 (1979) suggested that, 
under the Model Code, both the departing lawyer and the law firm had an obligation to give the client “the 
choice as to whether or not the client wishes the firm to continue handling the matter or whether the client 
wishes to choose another lawyer or legal services firm.” See also Cleveland Bar Opinion 89-5 (under the 
Model Code, either the departing lawyer or the law firm must give due notice to those clients of the former 
firm for whose active, open, and pending matters the lawyer is directly responsible).

15  The responsible members of the law firm must not take actions that frustrate the departing lawyer's 
current clients’ right to choose their counsel under Rule 1.16(a) and Comment [4] by denying access to the 
clients’files or otherwise. To do so may violate the responsible members’ ethical obligations under Rules 
1.16(d) and 5.1.
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——————————————————————————————

Law Other Than the Model Rules Applies to the Departure 

In addition to satisfying her ethical obligations, the departing lawyer also must recognize the requirements 
of other principles of law as she prepares to leave, especially if she notifies her current clients before 
telling her firm she is leaving. For example, the departing lawyer may avoid charges of engaging in unfair 
competition and appropriation of trade secrets if she does not use any client lists or other proprietary 
information to assist her in advising clients of her new association, but uses instead only publicly available 
information and what she personally knows about the clients’ matters.16

——————————————————————————————

16  See, e.g., Siegel v. Arter &  Hadden, 85 Ohio St. 3d 171, 707 N.E.2d 853 (Ohio Sup. Ct. 1999) 
(unresolved fact issues precluded summary judgment on unfair competition and trade secret counts 
because of departing lawyer's use of client list with names, addresses, telephone numbers and matters 
and fee information, despite notice to firm before notice to clients). See also Shein v. Myers, 394 Pa. 
Super. 549, 552, 576 A.2d 985, 986 (Pa. 1990), appeal denied, 533 Pa. 600, 617 A.2d 1274 (Pa. 1991) 
(“breakaway” lawyers tortiously interfered with contract between their former firm and its clients by taking 
400 client files, making scurrilous statements about the firm, and sending misleading letters to firm clients). 
In a joint opinion, the Pennsylvania and Philadelphia Bars warned that notice to clients before advising the 
firm of her intended departure “may be construed as an attempt to lure clients away in violation of the 
lawyer's fiduciary duties to the firm, or as tortious interference with the firm's relationships with its clients.”
Pa. Bar Ass'n Comm. on Legal Ethics and Prof. Resp. Joint Op. No. 99-100, 1999 WL 239079*2. (Pa. Bar. 
Assn. Comm. Leg. Eth. Prof. Resp. 1999). The Committee also noted that the “prudent approach” is for the 
departing lawyer not to notify her clients before advising the firm of her intention to leave to join another 
firm. Id.

——————————————————————————————

Charges of breach of fiduciary and other duties owed the former firm also might be avoided if the 
departing lawyer and her new firm go no further than the permissible conduct noted in Graubard Mollen v. 
Moskovitz17 and avoid the conduct the court found actionable, such as secretly attempting to lure firm 
clients to the new firm (even when the departing lawyer originated and had principal responsibility for the 
clients’ matters) and lying to clients about their right to remain with the old firm and to partners about the 
lawyer's plans to leave. Although this case involved civil litigation, other courts have imposed discipline on 
lawyers for similar conduct because it involves dishonesty, fraud, deceit, or misrepresentation in violation 
of Rule 8.4(c).18

——————————————————————————————

17  86 N.Y.2d 112, 653 N.E.2d 1179 (1995). The Court stated that a departing lawyer's efforts to locate 
alternative space and affiliations would not violate his fiduciary duties to his firm because those actions 
obviously require confidentiality. Also, informing firm clients with whom the departing lawyer has a prior 
professional relationship about his impending withdrawal and reminding them of their right to retain 
counsel of their choice is permissible. Id.at 1183. A departing lawyer should, of course, consult all case law 
applicable in the practice jurisdiction.

18  See, e.g., In the Matter of Cupples, 979 S.W.2d 932, 935 (Mo. 1998); In re Cupples, 952 S.W.2d 226, 
236-37 (Mo. 1997) (separate disciplinary proceedings against involving the same lawyer in connection with 
his departure from two different law firms, the court held that the lawyer's conduct, which included 
secreting client files as he prepared to withdraw from a firm, removing files without client consent, failing to 
inform client of change in nature of the representation, and other actions constituted conduct involving 
dishonesty, fraud, deceit, or misrepresentation in violation of Missouri's counterpart to Model Rule 8.4(c)). 
See also In re Smith, 853 P.2d 449, 453 (Or. 1992) (Before leaving law firm, lawyer met with new clients in 
his office, had them sign retainer agreements with him, and took files from the office. In imposing a four 
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(4)month suspension from practice of law, the Court stated that “[a]lthough there is no explicit rule 
requiring lawyers to be candid and fair with their partners or employers, such an obligation is implicit in the 
prohibition of DR 1-102(A)(3) against dishonesty, fraud, deceit, or misrepresentation.”).

——————————————————————————————

Entitlement to Files, Documents, and Other Property Depends on The Model Rules and Other Law 

A lawyer moving to a new firm also may wish to take with her files and other documents such as research 
memoranda, pleadings, and forms. To the extent that these documents were prepared by the lawyer and 
are considered the lawyer's property or are in the public domain, she may take copies with her. 
Otherwise, the lawyer may have to obtain the firm's consent to do so.

The Committee is of the opinion that, absent special circumstances, the lawyer does not violate any 
Model Rule by taking with her copies of documents that she herself has created for general use in her 
practice. However, as with the use of client lists, the question of whether a lawyer may take with her 
continuing legal education materials, practice forms, or computer files she has created turns on principles 
of property law and trade secret law. For example, the outcome might depend on who prepared the 
material and the measures employed by the law firm to retain title or otherwise to protect it from external 
use or from taking by departing lawyers.

Client files and client property must be retained or transferred in accordance with the client's direction.19 A 
departing lawyer who is not continuing the representation may, nevertheless, retain copies of client 
documents relating to her representation of former clients, but must reasonably ensure that the 
confidential client information they contain is protected in accordance with Model Rules 1.6 and 1.9.

——————————————————————————————

19  See Model Rule 1.16(d), supra, n.8. Pending client instructions, client property must be held in 
accordance with Model Rule 1.15.

——————————————————————————————

CONCLUSION 

Both the lawyer who is terminating her association with a law firm to join another and the responsible 
members of the firm who remain have ethical obligations to clients for whom the departing lawyer is 
providing legal services. These ethical obligations include promptly giving notice of the lawyer's 
impending departure to those current clients on whose matters she actively is working.

The lawyer does not violate any Model Rule in notifying the current clients of her impending departure by 
in-person or live telephone contact before advising the firm of her intentions to resign, so long as the 
lawyer also advises the client of the client's right to choose counsel and does not disparage her law firm 
or engage in conduct that involves dishonesty, fraud, deceit, or misrepresentation. After her departure, 
she also may send written notice of her new affiliation to any firm clients regardless of whether she has a 
family or prior professional relationship with them.

Before preparing to leave one firm for another, the departing lawyer should inform herself of applicable 
law other than the Model Rules, including the law of fiduciaries, property and unfair competition. She also 
should take care to act lawfully in taking or utilizing the firm's information or other property.

ABA Formal Opinions 
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