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A Brief Exploration of the Relationship between Social
Security Disability, Medicare and COBRA

If you are a practitioner in the area of Social Security disability, then you
need to know the basics of how your area of practice interacts with both
Medicare and COBRA. As you probably already know, Social Security
disability, Medicare and COBRA proceed from complicated and highly
technical statutes that interrelate in non-intuitive ways. Medicare is
government health insurance for people who are insured under Title II of
the Social Security Act. Medicare coverage is available to Social Security
recipients age 65 and above and is available to disabled people who are
found disabled and entitled to benefits under Title II of the Social Security
Act. 42 U.S.C. § 426. For people under 65 who become disabled, Medicare
benefits are available after a waiting period of 29 months from the date of
the agencies' finding of the onset of disability or 24 months after
entitlement to benefits. 42 U.S.C.A. § 426(f). Medicare starts two years
after a disabled person’s DENT (date of entitlement), which means Medicare
coverage begins 2 years after the first month the person is due a Title II
Social Security check – this date is determined once the person is found
disabled.

COBRA, an acronym for the Consolidated Omnibus Budget Reconciliation Act
of 1985, intersects with both Social Security disability and Medicare in a
number of ways, especially as it added ERISA Title I, Part 6, requiring that
the sponsor of a group health plan make continuation coverage available to
employees, spouses, ex-spouses, dependents, and others for certain periods
following an event that might otherwise result in loss of coverage. COBRA
does not require that an employer provide or offer health care coverage to
its employees, but COBRA does mandate than any employer that does offer
health care benefits must continue coverage in prescribed circumstances.
Moreover, COBRA covers health care plans only and does not cover company
provided disability plans or company sponsored life insurance plans.
Additionally, coverage may not be conditioned upon evidence of insurability.

It is especially notable that under COBRA the employer is not required to
provide coverage at the same cost as it was offered to the beneficiary while
employed. Indeed, in most cases, the employer will require the beneficiary
to pay the entire cost of the monthly premium and COBRA allows employers
to charge 102% of the premium, the added 2% as a handling fee. Because of
this cost shifting, beneficiaries are often shocked to find that the health
benefits they received as an employee that were once free or provided at
greatly reduced cost may now cost hundreds of dollars under COBRA.

In any case, COBRA is triggered by "qualifying events" that would otherwise
result in loss of coverage. 29 U.S.C. § 1163. A qualifying event is a
statutorily enumerated event that, with respect to any covered employee,
but for the continuation of coverage required under this part, would result
in the loss of coverage of a qualified beneficiary. The duration of COBRA
coverage varies with the qualifying event but the most common duration is
18 months for a person who is terminated, or loses coverage due to a
reduction in hours. 29 U.S.C. § 1162(2)(A)(i) and 29 U.S.C. § 1163(2).
However, if a qualified beneficiary is terminated, the usual 18 months
provided under 29 U.S.C. § 1162(2)(A)(i) may be extended to 29 months (for
both the employee and any other qualified beneficiaries, such as a spouse or
dependants) if a person is found disabled under Title II (Social Security
Disability Insurance) or Title XVI (Supplemental Security Income). 29 U.S.C. §
1162(2)(A)(v). Beware though – in order to extend the coverage from 18 to
29 months, the person must 1) have been found to be disabled within the
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first 60 days of continuation of COBRA coverage, 2) must notify the plan
administrator within 60 days of the date of determination by the Social
Security Administration, and 3) must provide such notice before the end of
the continued COBRA coverage. See, 29 U.S.C. § 1162(2)(A)(v), incorporating
the 60 day-requirement of 29 U.S.C. § 1166(a)(3).

Coverage under COBRA ends at the conclusion of the duration periods set
out in 29 U.S.C. § 1162(2)(A) (for some exceptions, see, e.g., 29 U.S.C. §
1162(2)(D)(ii)). Furthermore, if a person has extended COBRA coverage from
18 to 29 months on account of disability under the Social Security Act, and
receives a “final determination” that he or she is no longer disabled, the
COBRA ends at the beginning of the month that starts 30 days after the date
of the SSA “final determination.” 29 U.S.C. § 1162(2)(E). However, this is
unlikely as a person would have to win her Social Security case, then have
it reviewed, have it denied, and receive a “final decision” that her
disability had ended, all in 29 months. Unless the person fails to appeal a
cessation of benefits, the disabled person is entitled to continue drawing
benefits until the case has been reviewed by an ALJ, so the chances of all
that happening in 29 months are not very good.

In summary, if you are a Social Security disability practitioner you need to
understand how a decision with request to a claimant’s disability impacts
both Medicare and COBRA. Initially, Medicare coverage is available to
people under the age of 65 who become disabled after a waiting period of
29 months from the date of the agencies' finding of the onset of disability
or 24 months after entitlement to benefits. Furthermore, if your client is
found disabled by the Social Security Administration then he or she is
entitled to an 11 month extension of COBRA benefits if certain notice
provisions are met. Finally, if your client receives a “final determination”
that he or she is not disabled, then COBRA ends at the beginning of the
month that starts 30 days after the date of the SSA “final determination.”
As you no doubt recognize – it is essential for practitioners to develop an
understanding of the interplay between Social Security disability, Medicare
and COBRA because it is our obligation to make sure that our client’s
entitlements to health insurance are appropriately preserved.
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An Introductory Guide to ERISA Healthcare Claims

By Jeremy L. Bordelon*

With limited exceptions, almost all employee benefits claims are governed
by the Employee Retirement Income Security Act of 1974 (ERISA). This
includes group health insurance obtained through one’s employer. The basic
framework of law surrounding ERISA healthcare claims is largely the same as
any other ERISA benefits claim, such as long-term disability benefits. There
are some important differences, though, not least of which are the
difficulties representatives find in getting paid to work on these cases.

Just like other ERISA benefits claims, the internal appeals process must be
completed before filing suit. If the denial is upheld through the mandatory
appeals process, there may be additional, voluntary appeal levels available.
In court, however, there are only limited remedies available. Most state
laws will be preempted, and more than likely the only cause of action
available will be one “to recover benefits due to him under the terms of his
plan, to enforce his rights under the terms of the plan, or to clarify his
rights to future benefits under the terms of the plan.” ERISA § 502(a)(1)(B),
29 U.S.C. § 1132. In court, there will likely by no jury trial, no medical
testimony, and no “merits” discovery. Normally, a denied claimant will
recover no more than the benefit he was owed in the first place. So, for a
$50,000 surgery that the medical insurer refused to pay for, the most the
claimant will recover in court is likely $50,000. Some courts will allow pre-
and post-judgment interest on top of the recovery, but not all.

There are, however, some subtle differences between ERISA healthcare
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claims and other claims for employee benefits – differences that
representatives must be aware of to effectively represent the claimant. First
and foremost are the timelines of the internal appeals process – often
referred to as the “administrative remedies.” Healthcare claims are divided
into three different categories by the Department of Labor’s ERISA claims
regulations: urgent care claims, pre-service claims, and normal post-service
claims. 29 C.F.R. § 2560.503-1(m)(2-4). Post-service claims must be decided
by the insurer within 30 days, but the insurer is allowed one 30-day
extension. In theory (and by regulation), these extensions may only be taken
if necessary due to circumstances beyond the insurer’s control. Those
circumstances must be specifically cited in the notification of extension to
the claimant, and the extension notice must be given before the initial 30-
day period ends. In practice, however, these extensions are taken
frequently, with little explanation, sometimes late, and often due to purely
internal delays. 
As a technical point, failure to comply with the regulations in this manner
could trigger “exhaustion” of the claim, giving the claimant a right to sue
without pursuing any further internal appeals. 29 C.F.R. § 2560.503-1(l). In
practice, it is usually best to overlook these minor technical violations and
see out the appeals. In addition to the post-service deadline noted above,
pre-service claims must be decided within 15 days (with a one-time 15 day
extension available), and urgent care claims must be decided within 72
hours. No extensions are available for urgent care claims, but if the insurer
determines that it does not have sufficient information to decide the claim,
it must notify the claimant of the deficiency within 24 hours of receiving the
claim, and give the claimant 48 hours to provide the requested information.
The claimant must be afforded 180 days to appeal an adverse benefit
determination.

Which begs the question: what is an “adverse benefit determination?” An
outright denial is easy to recognize, but in the healthcare arena especially,
there are varying degrees of “denial.” An exhaustive definition is available
at 29 C.F.R. § 2560.503-1(m)(4), but in essence, anything less than a
complete approval of the claim can (and should) be appealed as if it was an
outright denial. For example, health insurers may use “post-payment
audits” to demand partial refunds of fees paid to providers. While beyond
the scope of this article, these practices are adverse benefit determinations,
and have generated large-scale class action ERISA litigation by medical
providers.

So, if a claimant has been denied, and has exhausted the mandatory appeals
process, then the window in which he can file an ERISA § 502 suit has
opened. When that window closes, however, is a more difficult question.
ERISA does not contain a statute of limitations for § 502(a) claims for
benefits. If there is no contractual provision stating a limitations period, the
courts will look to analogous state statutes of limitations, such as for
contract actions. Where the insurance contract itself contains a contractual
period of limitations, courts will usually uphold those provisions, even if
they are shorter than the relevant state-law periods, if they allow people a
reasonable amount of time to sue. Limitations periods as short as 90 days
have been upheld by the courts in healthcare claims. E.g., Northlake
Regional Medical Center v. Waffle House System Employee Benefit Plan, 160
F.3d 1301, 1303-04 (11th Cir. 1998). These periods are not necessarily tolled
while the claimant exhausts the mandatory appeals, either. See, e.g., Rice
v. Jefferson Pilot, 578 F.3d 450 (6th Cir. 2009).

Once in court, the die is cast. At that point, if you haven’t done everything
you needed to do earlier, it will all come back to haunt you. The court will
likely only be looking at the record that the insurance company had when it
made the denial decisions, so if the evidence supporting the claim wasn’t
submitted to the insurance company in support of the claim and/or the
appeal, then the court will likely never see it. Plus, since the remedies are
generally limited to the amount of the denied claim, unless you’ve made
some agreement with the provider beforehand to protect your fee, you
might find that your client’s surgery gets paid for in full, but you have no
fee to collect! 
In addition to whatever fee you collect from your client and/or the medical
provider in cases that go all the way to a judicial decision, you should
definitely file a motion for the defendants to pay some of your attorney fees
pursuant to ERISA § 502(g). As important as it is to file one of these motions
in a disability benefits case to offset the fee your client must pay, it is
doubly so in a healthcare claim, where even the prevailing plaintiff usually
doesn’t receive any cash benefits with which to pay a fee. Depending on
how much time you have in the case and the amount of benefits at stake, a
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well-crafted § 502(g) motion could pay your fee completely, allowing your
client the peace of mind and financial security that health insurance was
supposed to afford in the first place.

_________________________

*Jeremy is an associate attorney with Eric Buchanan & Associates, PLLC in
Chattanooga who practices in the fields of both long-term disability and
Social Security disability law.


