
January 2010

Letter from the Editor Mark Travis

     Welcome the second edition of our re-activated quarterly
newsletter of the Dispute Resolution Section. (I’ll stop calling it
reactivated sometime soon). If you’re like me, you get swamped with
all sorts of emails relating to your practice to the extent that you
simply can’t keep up. So, we’ve made the decision to keep this
newsletter “short and sweet”, usually focusing on three areas:
practice development and/or marketing; ethics, and legal updates. We
hope you appreciate this limited focus (as do I, for obvious reasons).

      This quarter’s edition of Dispute Resolutions has an article I
drafted on screening cases for mediation, an ethics article by Joe
Jarret, and Marnie Huff’s ADR case law update. We hope you find
these helpful in your practice. PLEASE, if you want to contribute or
offer any other suggestions or comments, please contact me at 931-
252-9123 or at mtravis@adrspecialists.com.

                                                              Mark Travis

The Ethical Challenges of Public Sector Mediation
by Joseph G. Jarret

Joseph G. Jarret, Chief Deputy Knox County Law Director and Federal
& Rule 31 Listed Mediator

 

     Recognizing a marked erosion in the confidence the general
citizenry had in the manner in which the State of Tennessee and its
political subdivisions, (i.e. counties & municipalities) conducted the
people’s business, the Tennessee General Assembly enacted the
Comprehensive Governmental Ethics Reform Act (“The Act”) of 2006.
This Act, codified in T.C.A. § 8-17-101 et seq., required local
governments to adopt ethical standards related to the acceptance of
gifts and disclosure of conflicts of interest by 2007. Despite the
aforementioned mandate, as well as similar legislation passed by
myriad of states across the country, a 2008 study released by the
nonprofit Ethics Resource Center, found that nearly 60 percent of
government employees at all levels -- federal, state and local -- had
witnessed violations of ethical standards, policy or laws in their
workplaces within the last year. The perception that government has
lost its moral compass provides unique challenges for the mediator
associated with a dispute between government and a private citizen.

The Challenge:

     Generally speaking, citizens who seek redress from government for
perceived wrongs in tort, civil rights violations, etc., generally come in
two categories: Those who feel you just can’t fight City Hall and,
those who feel as tax payers, come cloaked in an aura of entitlement.
On the government side, you have those public servants who feel that
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they are the guardians of the public coffers and therefore have a duty
not to settle at any costs, and those who feel that it really isn’t their
money, so no settlement offer is not worth serious consideration.
Regardless of who is ultimately at the negotiating table, the mediator
should be prepared for an emotionally charged session. Consequently,
it is worth the mediator’s time to obtain at least a basic knowledge
about the manner in which the governmental entity conducts its
business. Failing to do so can greatly hinder the credibility of the
mediator as well as the credibility of the mediation process. This
knowledge can be easily obtained by observing a public meeting,
reading a county or city’s charter or reviewing an entity’s code of
ordinances. Further, the mediator should be aware of the
government’s exposure under the Government Tort Liability Act
(T.C.A. §29-20-101, et seq). Not every attorney who sues government
is aware that, unlike cases in the federal arena, cases filed in the state
arena provide the government with a level amount of sovereign
immunity, or limits of liability, depending upon the nature of the
claim.

The Ethical Conundrum:

     When undertaking a public sector mediation, the mediator is well
advised to presume that there are people who are not at the
bargaining table who can influence the outcome of the session. For
instance, the government’s representative will, in all probability, have
an elected politic to whom she or he must answer. This body politic
may have ultimate settlement authority, albeit may not have a
member of same at the negotiation table. Further, depending upon the
nature of the claim, the possibility that it has political overtones or
media interest, could cause the government’s representative to be
reluctant to settle, regardless if the outcome would inure to the
benefit of his or her client. On the plaintiff’s side, not all persons who
sue government seek redress in the form of a cash settlement. Rather,
they seek changes in how the government does business. Such policy
changes generally require the acquiescence of a majority of the body
politic, and then only during the course of a duly noticed public
meeting. It is suggested that the mediator require the parties to
provide confidential mediation statements prior to the first session,
and to insist that both parties come to the bargaining table with full
settle authority, or the ability to recommend settlement to the body
politic.

     Another challenge facing mediators concerns the notion of
confidentiality. Rule 31 of the Tennessee Supreme Court mandates that
mediators shall preserve and maintain the confidentiality of all
information obtained during Rule 31 ADR proceedings and shall not
divulge information obtained by them during the course of Rule 31 ADR
proceedings without the consent of the parties, except as otherwise
may be required by law. The mediator should not presume that the
government’s attorney and or representative need not be reminded of
the rules of confidentiality. Persons employed by the public sector
have inculcated in them at outset of their employment and beyond,
Tennessee’s Open Records and Open Meetings laws, rules and
regulations. It is important to assure all parties that they enjoy
equally, the confidentiality protections afforded by the Tennessee
Supreme Court.

Summary:

     In summary, by taking the time to acquire a basic, working
knowledge of how the government does business, the culture of the
public sector environment, and those sovereign immunity laws and
limits of liability upon which the government will rely, the mediator
goes a long way in preserving the integrity of the mediation process
while increasing the odds of a successful resolution of the dispute at
hand.
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     Considering the number of mediators who are obtaining Rule 31
listing, it’s not unusual that many new mediators are anxious for cases
where they can exercise and hone their skills. Despite warnings from
experienced mediators that building a practice is a slow process, many
of these mediators have such an “entrepreneurial spirit” and eagerness
to start that they are willing to accept just about any case when an
advocate calls.

      However, taking just any case without careful screening can be a
recipe for disaster. This advice is not just applicable to new
mediators, but also applies to experienced mediators who are either
loathe to turn away a case and/or perhaps labor under an
overconfidence that they can “work their magic” on any case with a
successful result. Just as there are no “slam dunks” in litigation, there
are no certainties that every case can be mediated; and even in those
that can ultimately be mediated successfully, the timing of the
mediation is often critical.

     Accepting a case without some amount of prescreening by the
mediator runs a risk from two perspectives – in both a “micro” and
“macro” sense. From a micro perspective, if the case is not screened
appropriately (under some of the guidelines discussed below), there is
the real risk that the case will not settle, often because the timing is
not right. While an untimely mediation that is unsuccessful won’t
absolutely doom the prospects of settlement on a second mediation, it
certainly makes that subsequent mediation more problematic. From a
macro perspective, if the case has not been screened sufficiently and
the mediation is not successful, the parties can be left with an
unfavorable impression of the mediation process itself, not to mention
that the attorney and/or parties may be less willing to utilize that
mediator in the future.

     With these risks in mind, both novice and experienced mediators
would be well-advised to ask the right questions of attorneys who are
seeking the mediator’s services, in an effort to determine whether the
case is appropriate for mediation as a general principle, and if so,
whether the timing is optimum to increase the likelihood of a
successful result. Before discussing each of the areas of inquiry, it
should be mentioned that no one question is dispositive of whether the
case should be mediated, but are intended to serve as a checklist for
discussion in weighing the appropriateness and timing of the mediation.
The following is this mediator’s “Top Ten List” of those screening
questions.

1.  Is settlement of this case likely or probable at some point in the
life of this lawsuit? Most attorneys will readily acknowledge that most
lawsuits do indeed settle at some point. However, there is the rare
case that, for various reasons, where one or both of the attorneys will
assert that settlement is not possible. Perhaps there has not been
enough investigation or discovery to justify such a position, but if that
is indeed the position of one or more of the attorneys, the mediator’s
task in going forward is difficult indeed. While a negative response
shouldn’t totally preclude going forward, on the other hand a positive
response to this question is a good sign for proceeding with the
mediation.

2.  Is there some possibility for a continuance of the relationship
between the parties? While it may take some creativity to imagine a
continuing relationship after a lawsuit has been filed, that potential
exists more often than many advocates and mediators would readily
accept. Whether it is a contract for new business in a commercial case
or continued employment under specified conditions in an employment
case, the possibility of a continuing relationship is definitely a positive
sign for mediation.

3.  Has each attorney conducted an analysis of the case, or is the
prospect of mediation just a “shot in the dark”, a delay strategy, or a
means to conduct some informal discovery? At a minimum, the
attorney should have conducted a full investigation of the facts; be
familiar with controlling law and relevant jury verdicts; candidly assess
the strengths and weaknesses of the case, including the potential for
summary judgment; understand the time frames necessary for final
disposition; have an accurate estimate of the range of damages,
attorney’s fees and costs for both sides; and have determined a best
case/worst case scenario for trial if mediation is unsuccessful. Only
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after these issues have been fully analyzed can counsel make an
informed decision on settlement alternatives. The importance of this
inquiry cannot be underestimated.

4.  Has counsel fully discussed the concept of mediation with the
client, and is the client emotionally and intellectually prepared for the
process? The client must understand that mediation is different than
litigation, and that the attorney will be exercising different skills at
the mediation, both with the mediator and the opposing side. From the
attorney’s familiarity or research of the mediator’s approach, the
client should be made aware of how the process will work, what will
be expected of the client, and the necessity to be patient during the
process. The advocate must also apprised the client of the legal and
factual weaknesses of the case, as well as all the other issues
discussed in the preceding paragraph, and have prepared the client for
the fact that those will be discussed openly with the mediator.

5.  How important is it to have a public vindication of the claim; and
conversely, how important is confidentiality and privacy of the process
and the outcome? Of course, mediation is a confidential process. If
both parties cannot commit to an assurance of confidentiality with
respect to the process and the outcome, the mediation should not
proceed. Along that same line, it is sometimes argued that mediation
is not appropriate for those cases which demand some sort of public
vindication or precedent. While such cases are rare, the insistence of
such a position by an advocate does not portend well for mediation.

6.  What is the climate between the parties and respective counsel?
Obviously, the parties in litigation rarely have a positive personal
relationship. Nevertheless, there are those cases where the parties
recognize the benefit of resolving the case short of trial. The mediator
needs to ask and get some understanding of the personal dynamics
involved. Additionally, perhaps based upon a history developed over
many years, the advocates may have more of an acrimonious
relationship than do the parties. The more rigid the advocates are in
their bargaining styles, and/or legal assessment of the case, the more
difficult the case will be to resolve. The mediator should attempt to
gain some understanding of those dynamics between counsel.

7.   If organizations are parties to the litigation, how receptive is the
leadership of the organization to the process of mediation, and the
possibility of stakeholders having to acknowledge some responsibility in
the underlying dispute and/or the terms of settlement? There are
oftentimes “political” implications in approaching mediation. Based
upon the hierarchal structure of business organizations, certain
leadership in the chain of command will be opposed to the concept of
mediation and may indeed attempt to sabotage a settlement,
particularly if critical areas of managerial responsibility will be
attacked. These issues must be addressed pre-mediation if the
mediation stands any chance of success.

8.  Is there any possibility of providing “creative” solutions in the
settlement, beyond mere monetary terms? One of the primary
advantages of mediation is the ability to craft settlement terms
outside the normal legal remedies which might otherwise be awarded
in court. A careful exploration of a party’s underlying interests may
reveal the potential for creative settlement solutions, which is a
positive indicator for mediation.

9.   How important is it for counsel and the parties to maintain control
over the process and/or the outcome? Certain lawsuits have the
potential to spiral out of control very quickly in terms of time and
cost. Additionally, counsel may readily acknowledge that irrespective
of the legal and factual strengths of the case, the client presents
challenges in terms of their personality traits, which poses issues with
depositions and impacts the likelihood of a successful result at trial. If
these issues are present, the argument in favor of mediation is
strengthened.

10.  Beyond shuttling offers and counter-offers back and forth, what
value does counsel believe the mediator can bring to the process?
Good mediators can and should do much more than exchange proposals
between the parties. Different mediators have different styles and
subject matter expertise, which may be the reason he or she has been
selected by the parties. The mediator should press both advocates for



responses to these areas of inquiry, and if they haven’t thought about
it, ask counsel to begin thinking about these questions. For example,
is the mediator needed to educate the participants or provide a reality
to check on the strengths and weaknesses of the case; do the issues in
the case need to be clarified; is the mediator’s subject matter
expertise necessary; does the mediator provide an alternative forum
for a party to express emotions and vent? Very simply, counsel should
be able to tell the mediator why the mediator was selected and what
they want the mediator to bring to the process. Forcing counsel to
begin thinking about these issues can begin to set the stage for a
productive mediation.

     Again, while no single issue discussed above should be relied upon
to recommend for or against mediation, a combination of these factors
may provide counsel and the mediator with a reasonable
recommendation. At a minimum, these questions provide a good
framework for initial pre-mediation preparation by both the mediator
and counsel.

Mark Travis is a member of the Labor & Employment Law Section of
the TBA, and is the immediate past chair of the TBA's Dispute
Resolution Section. He serves as a contract mediator for the Equal
Employment Opportunity Commission and the American Arbitration
Association. He can be reached at (931) 252-9123 or via e-mail at
mtravis@adrspecialists.com.

TBA Study Committee On Arbitration Fairness Act:
Status Report from Marnie Huff

     During the past six months, the TBA Study Committee on the
Arbitration Fairness Act established by the TBA Dispute Resolution
Section’s Executive Council studied the controversial House and Senate
bills pending in Congress and considered alternatives to that pending
legislation. The Committee provided a preliminary report to the
Executive Council in December. Committee co-chairs, Bob Arrington
and Marnie Huff, plan to follow up in January 2010 with a written
report requested by the Executive Council. Bob and Marnie wish to
thank all Committee members for volunteering to work on this
important project: John Blankenship, Bob Brandt, Waverly Crenshaw,
Valerie Epstein, Reid Estes, Ken Jackson, David King, Steve Likens,
Sharon Lusk, Joe Jarret, Ron Kim, Bob Murrian, Claude Ramer, Jennifer
Moroney, Steve Shields, Marietta Shipley, Steve Stinson, Dave Tarpley,
David Taylor, Mark Travis, Irwin Venick, and Chuck Yezbak.
 

ADR Caselaw Update by Marnie Huff

ADR Caselaw Update is by Marnie Huff, past Chair of the TBA Dispute
Resolution Section. Ms. Huff is also Co-Chair of the TBA Study
Committee on the Arbitration Fairness Act and Co-Chair of the ABA
DR Section Ethics Committee. Her ADR firm, Margaret Huff Mediation,
is located in Nashville, TN.

I.  FEDERAL COURT CASES ON ARBITRATION

NRAB Rule Requiring Conferencing Before Arbitration Is Not A
Jurisdictional Rule
In Union Pacific R. Co. v. Brotherhood of Locomotive Engineers and
Trainmen, ___ U.S. ___, No. 08-604, 2009 WL 4573275 (December 8,
2009), the U.S. Supreme Court addressed a procedural rule of the
National Railroad Adjustment Board (NRAB), requiring disputing parties
to engage in a settlement conference prior to arbitration of minor
disputes before the NRAB. The Court held that this is a “claim-
processing rule” and not “jurisdictional” in nature. Therefore, it was
error for the NRAB to dismiss the case for lack of jurisdiction on its
own motion, due to the absence of proof of conferencing. If no
conference takes place, resort to the NRAB would “ordinarily be
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objectionable as premature,” 2009 WL 4573275 at *10, and the parties
could cure any lapse in the conferencing requirement during an
adjournment of the NRAB case.

Collateral Estoppel Effect of Arbitration Decisions
Schreiber v. Philips Display Components Co., 580 F.3d 355(6th Cir.
2009) is an LMRA and ERISA case in which the plaintiffs alleged breach
of a collective bargaining agreement and fiduciary duties regarding
retiree health benefits. A prior arbitration decision addressed the
employer’s obligation to provide life insurance benefits to certain
retirees. The Court recognized significant precedent that an
arbitrator’s decision has preclusive effect in federal court if the
elements of collateral estoppel are met. On remand, the appellee
employer may be able to establish that portions of the retirees’ claims
are barred by collateral estoppel. 580 F.3d at 367-68.

Enforcement of Arbitration Clause in Copyright Case
In Telos Holdings, Inc. d/b/a Point Classics v. Cascade, GmbH, et al,
Case No. 3:09-0380, 2009 U.S. Dist. LEXIS 96687 (M.D. Tenn. October
19, 2009), Point Classics and Cascade had entered into a Licensing
Agreement regarding 49 sound recordings. The Agreement included a
clause specifying that disputes be resolved by arbitration in Malibou,
California. Point Classic sued Cascade and other defendants in the
Middle District of Tennessee, alleging copyright infringement regarding
the 49 recordings as well as 2,400 other recordings. On defendant
Cascade’s motion to compel arbitration, the district court held that: 1)
the arbitration clause was valid and applied to the 49 recordings; 2)
although the court cannot compel arbitration in this case because the
Agreement required arbitration in Malibu, outside its judicial district,
it is proper for the court to invoke its inherent authority to stay the
arbitrable portion of the litigation to allow the parties time to agree
on how to proceed with the arbitration or allow the moving party to
file a motion to compel arbitration in the appropriate district; and 3)
given that a portion of the litigation is subject to arbitration, a stay of
the remaining claims is mandatory under Section 3 of the Federal
Arbitration Act.

Consequences of Not Providing Arbitration Agreement to Arbitrator
In Quintin and Courtney MacDonald v. William E. Gunther, Jr. (In Re:
William E. Gunther, Jr.), No. 08-8108, 2009 Bankr. LEXIS 3068 (B.A.P.
6th Cir. September 30, 2009), homeowners had obtained an arbitration
award against a property inspector who later filed bankruptcy in 2007.
The arbitrator ruled in favor of the homeowners, awarding more than
$98,000 in damages and providing that each party bear their own
arbitration costs and expenses. In 2006 the Chancery Court confirmed
the arbitration award, but denied the homeowners’ request for an
increase in the amount of the award, citing Tenn. Code Ann. § 29-5-
314. During the arbitration, the parties did not provide to the
arbitrator their July 2005 agreement to arbitrate (“July Agreement”).
The July Agreement provided that if the homeowners received an
arbitration award in excess of $10,000, then the home inspector shall
pay the entire fee of the arbitrator, and if either party filed suit to
enforce the terms of the agreement, then the prevailing party shall be
entitled to recover reasonable attorney’s fees and other costs
associated with the litigation. Under these circumstances, the
homeowners should not have sought confirmation of the award in
Chancery Court without a request that allocation of costs be severed
from the judgment as beyond the scope of the arbitrator’s authority.
Also, the homeowners either failed to ask the Chancery Court to award
costs and expenses of pursuing confirmation of the award, or they
made a request that was denied. Any rights under the July Agreement
were subsumed by the arbitration award and the Chancery Court’s
confirmation of the award. Therefore, the Bankruptcy Court correctly
disallowed the portion of the homeowners’ proof of claim for
arbitration expenses and attorney’s fees based on the July Agreement.

II. TENNESSEE STATE COURT CASE ON MEDIATION

Mediated Settlement Of Workers Comp Case Void 
In Donny Ray Thompson v. City of Lawrenceburg, No. M2008-02662-
WC-R3-WC (Tenn. Nov. 17, 2009), the Court approved the decision of
the Special Workers’ Compensation Appeals Panel, holding that a
mediated settlement was void. After the employer had appealed a trial
court’s decision regarding a Workers’ Comp claim, the employer and



employee participated in a Rule 37 mediation and reached an
agreement to compromise the employer’s portion of the claim. The
Second Injury Fund was not a party to the settlement agreement.
After the employer dismissed its appeal, the trial court granted the
employee’s motion that the Fund immediately begin paying its share of
the judgment. On appeal by the Fund, the Supreme Court reversed
that order and remanded the case. The mediated settlement was void
because it was not approved by the trial court under Tenn. Code Ann.
§ 50-6-206(a) and it conflicts with the requirements of that section
and Tenn. Code Ann. § 50-6-207(4)(A)(ii). Copy of opinion at
http://www.tba2.org/tba_files/TSC_WCP/2009/thompsond_111709.pdf.

 

 

 

NOTICE: The information available in this newsletter includes basic
legal information and is not a substitute for legal advice or professional
alternative dispute resolution advice. The information is provided for
general information only. It should not be considered legal advice or
other professional advice. You should consult an attorney if you have
questions concerning any specific situation.
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