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LETTER FROM THE EDITOR

Welcome to this Spring 2010 edition of Dispute Resolutions. This edition has
information on legislative developments in Nashville relative to ADR, an
article on how to improve the marketing of your ADR practice, improving
your practice skills when dealing with authority issues, and a case law
update. Thanks to Linda Seeley, John Blankenship, and Marnie Huff for their
contributions.

If you have questions, suggestions, or want to submit an article, please
don’t hesitate to contact me 931-252-9123 or by email at
mtravis@adrspecialists.com.

Mark Travis, Newsletter Editor

LEGISLATIVE DEVELOPMENTS Compiled by Mark Travis

There have been a few ADR developments of note on Capitol Hill in
Nashville. First, many mediators were encouraged by the possibility of a
pilot program in Memphis relative to mediation of foreclosure actions under
the Tennessee Home Loan Protection Act. Unfortunately, however, that
legislation failed to make it out of the House committee to which it was
assigned and is considered dead for this session of the legislature.

Additionally, Section Chair Linda Seeley reports that the Uniform
Collaborative Law Act (“UCLA”) was recommended for adoption by the
Uniform Laws Commission of the ABA and was set for a vote at the ABA
House of Delegates in February. The ADR section of the ABA was working
hard to get the votes for passage and the TBA delegation and Al Harvey who
represents the Memphis Bar in the ABA House of Delegates was prepared to
vote in favor of passage as well. However, there was some last minute
opposition that caused the Commission to withdraw that legislation,
although there are apparently plans to reintroduce it at the ABA meeting in
August.

On the home front, State Representative Mike Stewart and Senator Doug
Overbey introduced the UCLA as a bill in front of the General Assembly. It
never made it out of the Judiciary committee although it is likely to be
reintroduced next session. Chair Seeley wanted to take the opportunity in
this newsletter to thank Al Harvey, Representative Stewart, and Senator
Overbey for their efforts in support of the UCLA.

Finally, on a somewhat brighter note, Section Member John Blankenship
reports that legislation is pending in the general assembly which authorizes
non-binding arbitration as a prelude to litigation in eminent domain cases.
The arbitration is limited to the issue of valuation, not the taking of the
property. As of this writing, the bill is currently pending before House
Judiciary Committee.
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In a recent edition of the JustResolution ENews from the ABA Dispute
Resolution Section, an article by Diana Mercer focused on the need for
mediators to “focus on what works” in developing your mediation practice.
In this article, she concentrated on three concepts which we often disregard
in our mediation practice:

• The temptation to try something new that will be “the silver
bullet”.

• The fear of quitting what you’ve been doing.

• Keeping track of what is working.

1. “I should try something new”. On the first point, Mercer points out that
marketing is not about trying something new all the time. Instead of always
looking for something new, Mercer argues that what you should be doing is
“drilling down”. Drilling down is the concept of doing a more thorough job
at a few marketing tasks which are either already paying off of which are
looking like they are heading in that direction. Mercer suggests that you
need to allow marketing strategies to work for a while before starting
something new. Her key point: Don’t be afraid to that you’re not doing
enough in marketing and that you have to try everything you read in the
marketing or business motivation books. “Successful marketing is about
picking a few projects and doing them to their fullest. If they don’t work
after a reasonable period of time, find some new projects and really do
them well, consistently, and with follow-through”.

2. “I’ve got so much invested in this – I’m afraid to quit.” Mercer points
out that if you’ve done a thorough job drilling down with a marketing
project and it just isn’t working, then it’s time to stop. Interestingly,
Mercer observes that many of us are wired to give back to the profession
and serve on bar committees, but these are hobbies, not marketing. While
interesting, fun, and educational, one rarely gets business from these
activities – so it’s not real marketing.

3. “I’m not really sure that what I’m doing is working”. (First of all, if
you’ve never developed a business plan, you probably don’t know what’s
working…but that’s a subject for another article). Mercer suggests that this
is “the big one”. Do you even know what’s working, and how well? This does
not have to be a scientific measure based return on investment. Rather,
Mercer says that this is nothing more involved than a look at where your
cases are coming from, and what marketing ideas lead to those cases.
Whatever worked, keep your marketing efforts aimed in that direction. “It’s
not until you know your referral sources and numbers that you can really
track what’s working and what doesn’t work. And when you know the
sources and numbers, it’s powerful feedback for your marketing efforts.”

DEVELOPING YOUR PRACTICE SKILLS - DEALING WITH
AUTHORITY ISSUES By Mark Travis

If you haven’t dealt with authority issues in a mediation, rest assured you
will. Experienced mediators know that these issues often arise in cases and
if not handled properly, can derail an otherwise productive mediation.
Parties may withhold authority as a negotiating tactic, principals may not
have not sufficiently focused on the dispute, counsel may not have not
realistically prepared the client on realistic settlement numbers, or logistical
issues may prevent a principal’s physical attendance. In a recent edition of
JustResolution ENews from the ABA Dispute Resolution Section, noted
mediator Dwight Golann of the Suffolk University Law School provided some
insightful suggestions on how to address these issues.

Golann suggests that it is first necessary to identify the authority problems,
then focus on ways to address the issue. Regarding identification of the
problem, Golann advises that the simplest, yet often overlooked step, is to
simply ask counsel who will attend and whether there will be a person
there will “full” settlement authority. Of course, counsel will almost always
respond by stating: “We’ll have someone there who can make decisions”.
The experienced mediator knows that this hardly is a fail-safe resolution of
potential authority issues at the mediation.

Golann proposes that the mediator press counsel for more, such as by asking
about likely participants at the mediation, their respective roles in the
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organization (if present in a representational capacity) and their role in the
underlying dispute. (One idea which this writer has utilized is to ask -
without implying anything relative to the reasonableness of the demand - if
the representative has the authority to authorize settlement at the number
last proposed by the opposing counsel).

Also with regard to identifying authority problems, Golann suggests that the
mediator should simply ask each side who needs to be present from the
other side in order for the process to succeed. And, last but not least, the
mediator should ask about insurance coverage, whether an adjuster will
attend, and the amount of the deductible.

Regarding how to solve authority issues, Golann proposes several
alternatives. First, Golann suggests that the mediator ask permission from
counsel to personally contact the potentially absent person and invite them
to attend, stressing the need for their physical participation. In those cases
where the necessary person cannot physically attend, Golann suggests that
arrangements be made for partial participation, such as through conference
calls during opening sessions, during caucuses, or at other prearranged times
during the process. The mediator may also arrange for participation by the
absent authority person at a prearranged time in the process, such as before
the parties make their “final” offer and are prepared to “walk”. Finally,
where the individual with actual settlement authority is not present, or in
cases where final authority rests with a board or committee, the mediator
may seek to obtain “recommendation” authority, whereby the individual in
attendance makes a good faith commitment to recommend settlement to
the appropriate board or committee.

While authority issues will always be present in the mediation process, the
suggestions advanced in this article can perhaps assist the mediator in
proactively identifying the issues and address them efficiently when they do
arise.

Mark C. Travis is a member of the Labor & Employment Law, and Dispute
Resolution Sections of the American and Tennessee Bar Associations, and is
the immediate past chair of the latter. Mark holds a Master of Laws in
Dispute Resolution from the Pepperdine University School of Law. He serves
as the Director of the Tennessee Labor-Management Center and is a
contract mediator for the Equal Employment Opportunity Commission and
the American Arbitration Association. He can be reached at
mtravis@adrspecialists.com.

ADR CASE LAW UPDATE By Marnie Huff

Federal Cases

Status of Stolt-Nielsen in U.S. Supreme Court

On Dec. 9, 2009, the U.S. Supreme Court heard oral argument in Stolt-
Nielsen S.A. v. AnimalFeeds International, No. 08-1198. The question
presented is one that was left unanswered in GreenTree Financial Corp. v.
Bazzle, 539 U.S. 444 (2003): Whether imposing class arbitration on parties
whose arbitration clauses are silent on that issue is consistent with the
Federal Arbitration Act, 9 U.S.C. §§ 1 et seq. A transcript of oral argument
can be found online at
http://www.supremecourt.gov/oral_arguments/argument_transcripts/08-
1198.pdf.

Tennessee State Court Cases

Attack on Arbitration Award Untimely and Not Supported by Facts

In MBNA America Bank, N.A. v. Deborah L. Akers, No. M2009-00821-COA-R3-
CV (Tenn. Ct. App. Jan. 19, 2010), MBNA sued under Tenn. Code Ann. § 29-
5-101, et seq., to enforce an arbitration award on a credit card debt. The
circuit court confirmed the general sessions court’s judgment in favor of
MBNA. The Court of Appeals affirmed the circuit court’s finding that the
defendant failed to apply to vacate the arbitration award within 90 days
after receipt of notice of the award, as required under Tenn. Code Ann. §
29-5-313(b). The pro se defendant’s conclusory allegation that the National
Arbitration Forum was biased, based on information found in Wikipedia, was
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not supported by facts. A copy of opinion may be found online at
http://www.tba2.org/tba_files/TCA/2010/akersd_012010.pdf.

In Elite Emergency Services, LLC v. Stat Solutions, LLC, No. M2008-02793-
COA-R3-CV (Tenn. Ct. App. Mar. 10, 2010), the Court addressed the denial
of a second motion to compel arbitration. The parties’ contract included an
arbitration clause. After terminating the contract, the plaintiff sued and
alleged the defendant had fraudulently induced the plaintiff to enter into
the contract. The defendant did not appeal its first unsuccessful motion to
compel arbitration, which was denied because the parties had not
conducted discovery on the plaintiff’s fraudulent inducement claim. As
directed by the trial court, the parties conducted discovery on the
fraudulent inducement claim. The defendant then filed a second motion to
compel arbitration, which was denied without an evidentiary hearing. The
Court of Appeals reversed and remanded with two points of interest in its
opinion. First, the Court concluded that it had subject matter jurisdiction.
Under the circumstances, the first denial of the motion to compel
arbitration was not a final order. The court ruled that this case was
distinguishable from Vest v. Duncan-Williams, Inc., No. M2005-00466-COA-
R3-CV (Tenn. Ct. App. Aug. 3, 2006) (appellate court lacked subject matter
jurisdiction over appeal of second motion to compel arbitration because
first denial was final order affirmed on appeal, implicating law of the case
doctrine). Second, the court held that denial of the second motion to
compel arbitration was premature, since the trial court failed to hold the
motion in abeyance, in order to conduct an evidentiary hearing on whether
the contract containing the arbitration clause was unenforceable. In its
opinion, the Court outlines the proper procedure to follow. A copy of
opinion may be located online at
http://www.tba2.org/tba_files/TCA/2010/eliteemergency_031110.pdf.

ADR Caselaw Update is by Marnie Huff, a past Chair of the TBA Dispute
Resolution Section and Co-Chair of the ABA Dispute Resolution Section
Ethics Committee. Huff’s ADR practice is in Nashville, TN.

 

The information in this newsletter is provided for general reference
purposes only.  None of the information in this document is legal advice.  To
obtain legal advice regarding these issues, you should consult an attorney.
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