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FROM THE EDITOR

Welcome to this issue of Dispute Resolutions, the newsletter of the TBA Dispute
Resolution Section. I am succeeding Mark Travis as editor. We would like to thank Mark
for the great job he did. This issue has a number of items we hope will be of interest to
you. We especially would like to thank Marnie Huff and Bob Arrington for their articles.
Speaking of, if you have any items you think would be worthy of mention in, or would
like to contribute an article for, a future issue, please let me know.

Wearen Hughes
Editor, Dispute Resolutions
whughes@bassberry.com

GREETINGS FROM THE NEW SECTION CHAIR, JOHN BLANKENSHIP

Greetings Section Members,

We have an exciting year in store. One of my goals is to involve more Section Members
in more activities, programs and initiatives than ever before. In order to do this, we
need to create some new programs and initiatives—my other main goal—including some
that create interaction with other TBA Sections. Thanks to our Governor, the ABA, the
TBA and Section Member, Mark Travis, we have the opportunity to hit the ground running
as we strive towards these goals. Governor Haslam, at the request of the Coalition for
Mediation Awareness in Tennessee, has issued a proclamation declaring October
Mediation Month in Tennessee. This proclamation complements the ABA Mediation Week
initiative, October 16-22; and to top it off, the TBA has again agreed (we had a similar
event last year thanks to Marnie Huff’s efforts) to co-sponsor a reception with the ABA.
This is where you guys come in. The reception will take place at the Nashville City Club,
201 Fourth Avenue North, 20th Floor, Nashville, Tennessee on the evening of October 20,
2011from 5:30pm to 8:30pm. Like last year, this will be a reception and networking
opportunity for lawyers, judges and mediators in an attempt to promote the use of
mediation in the practice of law and, consistent with this year’s theme, to promote
“civility and civil public discourse.” We need to have a great turnout at this event by
our Section Members, so please mark the date and plan to be there!

Other exciting efforts and plans are already underway as well. You will see in this
edition the recommendation of our ad hoc subcommittee on the adoption of the Revised
Uniform Arbitration Act, and we solicit the views and input of all members. Also, we are
already looking forward to our Spring 2012 CLE, under the capable leadership of Ken
Jackson, so not only SAVE THE DATE OF APRIL 12, 2012, but offer your ideas and
services to Ken—which are more than welcome. And the seeds have been sowed for a
public service outreach program by our DR Section. There will be more news on this
initiative in our next issue, but go ahead and be girding your loins and preparing for
action, as this will be not only ground breaking for us, but truly a program of great
benefit and service to the public.

Our Section should be one of the most relevant and active in the TBA. We all practice in
a vibrant, growing and cutting edge part of the law. Let’s make this bar year mirror
these same attributes. With our great Executive Committee and our fantastic, creative
and dedicated membership, we should expect nothing less.

Thanks,

John Blankenship
john@blankenshiplawoffice.com
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SAVE THE DATE: TAPM ANNUAL MEETING MARCH 9, 2012

Internationally known speaker Dr. Julie Macfarlane will be the guest of the Tennessee
Association of Professional Mediators at its annual meeting on March 9, 2012. Macfarlane
is a Law Professor at the University of Windsor and author of the bestselling 2008 book
“The New Lawyer: How Settlement is Transforming the Practice of Law” (UBC Press).
She has researched and written extensively on dispute resolution and, in particular, the
role of lawyers. More recently, Macfarlane completed an empirical research project
examining the use of Islamic family law principles and values in divorce processes
conducted by third parties in North American mosques. Her forthcoming book
“Sustaining the Islamic Imagination: Islamic Marriage and Divorce in North America” will
be published by Oxford University Press.

BOOK REVIEW

Professor John Lande wants to liberate litigators from unplanned late negotiations. In
Lawyering with Planned Early Negotiation: How You Can Get Good Results for Clients and
Make Money, Lande shows us how. Read more in Marnie Huff’s book review published in
the August 2011 Tennessee Bar Journal, available online at
http://tba.org/journal_new/index.php/component/content/article/659?ed=45.

ADR CASELAW, RULES AND ETHICS UPDATE

by Marnie Huff

I. Tennessee Supreme Court Guidance, Orders, and Forms of Interest to ADR
Professionals

Rule 38: Indigent Clients and Parenting Education. On August 3, 2011, the
Administrative Office of the Courts sent a memorandum to judges, clerks, and attorneys
on the procedure for mediation and parenting education under Tenn. S. Ct. Rule 38. The
memorandum states:

Under TSC Rule 38, indigent parents may participate in court-ordered mediation
and parenting education seminars at a reduced or no fee to the parents.
Providers of these services are reimbursed by filing a claim with the AOC. Court
procedures for judges and attorneys under Rule 38 are detailed below:

Procedure for Rule 38 Mediation (S.Ct. R. 38, §2)
1) Party referred to mediation upon motion by court or by either party
2) Party files motion for reduced or no fee mediation
3) Court may conduct indigency hearing
4) Court determines if party is eligible for reduced or no fee mediation
5) If eligible, court enters order referring party to qualified neutral or service
6) Neutral submits claim and copy of order to AOC for payment

Procedure for Rule 38 Parenting Education (S.Ct. R. 38, §3)
1) Party files in forma pauperis
2) Court determines if party is indigent for purposes of Rule 38 reduced fee or no
fee parent education
3) If eligible, court enters order referring party to qualified parenting education
provider
4) Education provider submits claim and copy of order to AOC for payment

When a motion for reduced or no fee mediation is filed, the court may conduct a
complete hearing to determine the indigency of the party filing. Conversely, for
reduced or no fee parenting education, the court, without the necessity of
holding a hearing, makes its determination of indigency based on the pauper’s
oath and issues the order accordingly.

Sample forms may be found at http://www.tncourts.gov/programs/parenting-
plan-info/forms.

If you have any questions, please contact Catherine Homra at
Catherine.Homra@tncourts.gov.
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Copy of memo at
http://www.tba2.org/tbatoday/news/2011/rule38procedure_080311.pdf.

Court Adopts Plain Language Forms for Certain Divorce Cases. On July 27, 2011, the
Tennessee Supreme Court adopted new Rule 52, allowing the Court to make certain
court forms universally accepted in courts across Tennessee, and new plain language
divorce forms. In the Court’s press release, Chief Justice Cornelia A. Clark states “The
legal system should be accessible to all Tennesseans, regardless of income level,” and
“The forms are not intended to replace the need for an attorney, but rather provide a
helpful resource for attorneys and also for Tennesseans who choose to file for a divorce
on their own because they can’t afford to hire an attorney.” Copy of press release at
http://www.tsc.state.tn.us/press/2011/07/27/supreme-court-adopts-universally-
accepted-forms-use-certain-divorce-cases. Copy of Order and Rule 52 at
http://www.tsc.state.tn.us/sites/default/files/docs/supreme_court_order_-
_adoption_of_rule_52_7-27-11.pdf. Copy of second order approving forms that can be
used in uncontested divorces without minor or dependent children, and copy of the 8
forms, at http://www.tsc.state.tn.us/sites/default/files/docs/supreme_court_order_-
_adoption_of_forms_7-27-11.pdf. The forms, written in plain language with instructions,
became effective for use in Tennessee courts on September 1, 2011.

Because the forms are approved by the Supreme Court, courts across the state are
required to acknowledge and accept the submission of these forms if they are filled out
properly. The forms became available for download at http://www.tncourts.gov/forms-
publications/downloads/divorce-forms, and on the Court’s new Justice for All website,
scheduled to be launched in the Fall.

Proposed Amendments of Tennessee Procedure and Evidence Rules. On August 26,
2011, the Tennessee Supreme Court released proposed 2012 rules amendments, with a
comment deadline of Oct. 28, 2011. One of the proposed changes may result in more
time for early mediation to set up a discovery plan by agreement, narrow issues, settle,
etc.: proposed amended Rule 12.06 would set a 90 day deadline for a motion to dismiss
(instead of the current 30 days), allowing parties more time to test the sufficiency of
claims and defenses. Also, proposed amended Rule 45 (would require a boldface notice
that a motion to quash a subpoena must be made within 14 days) serves as a reminder
that mediators subpoenaed in connection with disputes over a mediated settlements
have a short time to move to quash. For more on these and other proposed amendments
of the Tennessee Rules of Appellate, Civil, Criminal and Juvenile Procedure and the
Tennessee Rules of Evidence, see
http://www.tba2.org/tbatoday/news/2011/2012rulespackage_commentorder_082611.pdf.

II. U.S. Supreme Court

AT&T: FAA Preempts California Law That Had Made Consumer Contract Class Action
Waivers Unconscionable. In AT&T Mobility LLC, v. Vincent Concepcion et ux., No. 09–
893, 563 U. S. ___ (April 27, 2011), the U.S. Supreme Court interpreted the provision in
the Federal Arbitration Act (FAA) which makes arbitration agreements “valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.” 9 U.S.C. §2. A California district court had found the
arbitration provision in an AT&T consumer contract unconscionable because the contract
disallowed class-wide proceedings. The Ninth Circuit affirmed, holding that: 1) the
provision was unconscionable under California law (the California Supreme Court decision
in Discover Bank v. Superior Court, 36 Cal. 4fh 148, 113 P.3d 1100 (2005), classifying
most class action waivers in consumer contracts as unconscionable); and 2) the
California Discover Bank rule was not preempted by the FAA.

In a 5-4 decision, the Supreme Court reversed, holding that the FAA preempts
California’s Discover Bank rule. The Court noted that FAA Section 2 permits invalidating
agreements through “‘generally applicable contract defenses’ . . . but not by defenses
that apply only to arbitration or that derive their meaning from the fact that an
agreement to arbitrate is at issue.” Although Section 2’s saving clause preserves
generally applicable contract defenses, it does not suggest “an intent to preserve state-
law rules that stand as an obstacle to the accomplishment of the FAA’s objectives.” The
California Discover Bank rule “interferes with the fundamental attributes of arbitration.”
Although the California rule “does not require classwide arbitration, it allows any party
to a consumer contract to demand it ex post.” As noted in the Stolt-Nielsen case, the
“‘changes brought about by the shift from bilateral arbitration to class-action
arbitration’ are ‘fundamental.’” Class arbitration includes absent parties and sacrifices
informality (making the process “slower, more costly and more likely to generate
procedural morass than final judgment”), “increases risks to defendants,” and is “poorly
suited to the higher stakes of class litigation.” The absence of multilayered review by
appellate courts "makes it more likely that errors will go uncorrected.” That risk of error
“will often become unacceptable” when alleged damages are aggregated and decided at
once. Arbitration is “poorly suited to the higher stakes of class litigation. In litigation, a
defendant may appeal a certification decision . . . and a final judgment as well.” In
contrast, 9 U.S.C. §10 allows a court to vacate an arbitral award only on quite limited
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grounds. The California rule is “‘an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.’” Therefore, the FAA preempts the California
Discover Bank rule.

Fensterstock Remanded. On June 13, 2011, after the U.S. Supreme Court granted
certiorari in Affiliated Computer Services, Inc. v. Fensterstock, No. 09-1562-CV, the
Supreme Court vacated the judgment below and remanded the case for further
consideration in light of AT&T Mobility LLC v. Concepcion, 563 U. S. ___ (2011). The
U.S. Court of Appeals for the Second Circuit had allowed an attorney to avoid arbitration
in a lawsuit in which the attorney claims a student loan company charged hidden
penalties, applying payments that were not received by a certain day each month to
interest instead of principal. The Court of Appeals had ruled that the ban on class
actions in the student loan agreement was unconscionable under California law.

Stok. The parties in Stok & Associates v. Citibank, No. 10-514 settled after the Supreme
Court had granted cert. On June 2, 2011, the Court dismissed the case.

III. Sixth Circuit – Arbitration Cases

Interlocutory Appeal in Arbitration Case; No Arbitrability Issue for Arbitrator. In Turi,
et al. v. Main Street Adoption Services, LLP, et al., No. 09-2229 (6th Cir. March 4,
2011), the Court of Appeals dismissed, as premature, the appeal of district court rulings
on personal jurisdiction and venue, reversed the district court's retaining subject-matter
jurisdiction over certain claims covered by an arbitration clause, but affirmed the
district court's assertion of jurisdiction over the plaintiffs' remaining claims not covered
by the arbitration clause. The plaintiffs sued an entity that facilitated adoption of
foreign children on multiple causes of action. One of the issues was whether the
arbitration clause in the adoption agreements foreclosed litigating the claims in federal
court. The Court of Appeals held that the district court's denial of Main Street's motion,
to dismiss the lawsuit and compel arbitration, was reviewable under the Federal
Arbitration Act (FAA) and Fed. R. App. P. 4. Although it generally has jurisdiction only
over final orders, the Court had interlocutory appellate jurisdiction because the FAA
provision on appeals from refusals to stay a lawsuit or compel arbitration was intended
to support a party's contract right to resolve certain questions through arbitration and
avoid court proceedings. Rejecting the defendant's argument that an arbitrator must
determine the question of arbitrability of the plaintiff's claims, the Court noted that the
agreement to arbitrate was narrow, deliberately limited to fee disputes exceeding
$5,000. In addition to fee disputes, the plaintiffs' claims involved disputes that were not
related to fees, not intermingled with the fee disputes, and not even arguably covered
by the arbitration clause. Since there was no ambiguity regarding subject-matter
jurisdiction, there was no need for the arbitrator to decide arbitrability of any of the
plaintiffs' claims.

Employee Handbook Reference to Company’s Dispute Resolution Procedure and
Employee’s Acceptance of Employment Did Not Result in Agreement to Arbitrate.
Reversing a trial court’s order granting a motion to compel arbitration and to stay a
federal suit alleging violation of the Americans with Disabilities Act, the Sixth Circuit in
Maureen Hergenreder v. Bickford Senior Living Group, LLC, ___ F.3d ___, No. 10-1474
(6th Cir. 2011) held that there was no offer by the employer and no acceptance by the
employee of an agreement to arbitrate. Applying Michigan state law on contracts and
distinguishing Mannix v. Cnty. of Monroe, 348 F.3d 526 (6th Cir. 2003), the Court noted
that the employer’s Dispute Resolution Policy (DRP) was not physically or electronically
“posted” in a place available to the employee, there were no meetings where the
employee was informed of the employer’s arbitration policy, the employee was not
aware of the policy, and there was no evidence that the policy was distributed to the
employee. Therefore there was no offer to have an arbitration agreement. It was
insufficient for the employee handbook to refer to the DRP for “details” on “Employee
Actions.” Moreover, there was no acceptance of any offer by the employee’s act of
accepting employment given that: 1) there was no evidence that the employee knew
that the DRP had arbitration information or an arbitration agreement or that the DRP
provided that accepting employment would constitute acceptance of the DRP’s
arbitration terms; 2) the employee was not notified that acceptance of employment
would constitute acceptance of an offer for an arbitration agreement; and 3) the
employee did not otherwise avail herself of the arbitration agreement.

District Court’s Refusal to Vacate Labor Arbitration Award Upheld. In Titan Tire
Corporation of Bryan v. United Steelworkers of America, Local 890L, ___ F.3d ___, No.
09-4460 (6th Cir. September 9, 2011) the district court had denied an employer’s motion
to vacate an arbitrator’s award. Under a Collective Bargaining Agreement (CBA) between
the employer and the union, employees testing positive on a drug test were “subject to
termination.” The employer terminated an employee who had tested positive for
marijuana. The arbitrator determined that “subject to termination” did not mean
automatic termination and the employer did not have just cause to terminate the
employee. The Court of Appeals affirmed, holding that the arbitrator arguably construed
or applied the CBA, and rejecting the employer’s argument that the arbitrator’s



consideration of bargaining history violated the CBA.

IV. Tennessee

A. Tennessee Attorney General Opinion: Application of Rule of Professional Conduct
2.4 and Supreme Court Rule 31 to Legislator Serving as Neutral

In Opinion No. 11-58 (July 18, 2011), the Tennessee Attorney General addresses the
legality of a legislator serving as a dispute resolution neutral. Serving as a neutral,
including serving as a mediator under Tenn. S. Ct. Rule 8, RPC 2.4 or Rule 31, does not
constitute holding a “lucrative State office” under Article II, § 26 of the Tennessee State
Constitution. If serving as a neutral in a case involving the State, the legislator should
make appropriate disclosure to the parties and the court. The opinion does not address
Tenn. S. Ct. Rule 38. Copy of opinion at http://www.tba2.org/tbatoday/news/2011/ag-
58_072011.pdf.

B. Tennessee State Courts

     1. Settlements

Statute of Frauds. In Earlene Waddle v. Lorene B. Elrod, No. M2009-02142-COA-R3-CV
(Tenn. Ct. App. April 29, 2011), the trial court enforced a settlement agreement
between the parties' attorneys, memorialized in emails. One of the parties changed her
mind and refused to sign documents necessary to effectuate the agreement. On appeal,
the appellant argued that the Statute of Frauds precluded enforcement. The Court of
Appeals held that, because the Statute of Frauds concerns the sale of real property
interests and not settlement agreements on real property interests, it does not bar
enforcement of the settlement agreement. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/waddlee_050211.pdf.

     2. Mediation

Will Tennessee Supreme Court Med-Mal Case on “Locality Rule” Indirectly Affect Number
of Cases Available for Mediation? Query: will more med-mal cases face the prospect of
going to trial under the Shipley decision, resulting in more opportunities for mediated
settlements? In Donna Faye Shipley et al. v. Robin Williams, No. M2007-01217-SC-R11-
CV (Tenn. August 11, 2011), the Court clarified the meaning of Tenn. Code Ann. § 29-26-
115 which requires a plaintiff in a medical malpractice case to prove by expert
testimony the recognized standard of acceptable professional practice in the community
where the defendant medical provider practices, or a similar community. The Court
noted that the “locality rule” does not define "similar community," and does not provide
guidance as to how a community is determined to be "similar" to the defendant's
community. It cataloged numerous cases with conflicting interpretations of the “locality
rule.” Clarifying the applicable standards courts should use in determining whether a
medical expert is qualified to testify as an expert witness in a medical malpractice case,
the Court held that exclusion of the claimant's two proffered medical experts under the
locality rule in this case was error. The Court summarized its decision as follows:

1) [A]t the summary judgment stage of the proceedings, trial courts should not
weigh the evidence but must view the testimony of a qualified expert proffered
by the nonmoving party in the light most favorable to the nonmoving party. (2) A
claimant is required to prove the “[t]he recognized standard of acceptable
professional practice . . . in the community in which the defendant practices or
in a similar community.” Tenn. Code Ann. § 29-26-115(a)(1). The medical expert
or experts used by the claimant to satisfy this requirement must demonstrate
some familiarity with the medical community in which the defendant practices,
or a similar community, in order for the expert’s testimony to be admissible
under Rules 702 and 703. Generally, a competent expert’s testimony that he or
she has reviewed and is familiar with pertinent statistical information such as
community size, hospital size, the number and type of medical facilities in the
community, and medical services or specialized practices available in the area;
has had discussions with other medical providers in the pertinent community or a
neighboring one regarding the applicable standard of care relevant to the issues
presented; or has visited the community or hospital where the defendant
practices, will be sufficient to establish the expert’s testimony as admissible. (3)
A medical expert is not required to demonstrate “firsthand” and “direct”
knowledge of a medical community and the appropriate standard of medical care
there in order to qualify as competent to testify in a medical malpractice case. A
proffered expert may educate himself or herself on the characteristics of a
medical community in a variety of ways, as we have already noted. (4) In
addition to testimony indicating a familiarity with the local standard of care, a
medical expert may testify that there is a broad regional standard or a national
standard of medical care to which members of his or her profession and/or
specialty must adhere, coupled with the expert’s explanation of why the regional
or national standard applies under the circumstances.
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Shipley at 30. Copy of majority opinion at
http://www.tba2.org/tba_files/TSC/2011/shipleyd_081111.pdf; 
copy of (corrected) opinion concurring in part and dissenting in part at
http://www.tba2.org/tba_files/TSC/2011/shipleyd_DIS_CORR_082911.pdf; 
copy of concurring opinion at
http://www.tba2.org/tba_files/TSC/2011/shipley_CON_081111.pdf.

Parties Should Have Mediated before Returning to Court. In Amy C. Blackwell Wiseman
v. William S. Wiseman, II, No. M2010-01642-COA-R3-CV (Tenn. Ct. App. April 28, 2011),
the father appealed the trial court’s finding of substantial and material change of
circumstances and resulting modifications to a parenting plan. Finding that the record
did not reveal any facts which precluded mediation of parenting plan issues, pursuant to
the parties’ agreement to use mediation before returning to court, the Court of Appeals
vacated the judgment and dismissed the petition to modify the parenting plan. Copy of
opinion at http://www.tba2.org/tba_files/TCA/2011/wisemana_042911.pdf.

Conflict between Mediated Agreement and Stipulation in Divorce Case. In Una P. Irvin
v. Ernest J. Irvin, II, No. M2010-01962-COA-R3-CV (Tenn. Ct. App. June 15, 2011), the
Court of Appeals held the trial court's order in this divorce case was not final because it
failed to address the husband's request concerning the sale of the marital residence. In
dicta, to offer guidance to the lower court upon remand, the Court noted that the trial
court’s order: 1) was ambiguous and failed to resolve certain conflicts between a
mediation agreement (a memorandum of understanding) and a stipulation entered by the
parties; and 2) failed to make mandatory findings required by Tenn. R. Civ. P. 52.01 and
failed to properly value the marital property. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/irvinu_061611.pdf.

Impact of Passage of Time after Mediated Settlement before Court Enters Order
Reflecting Settlement. Keilah Gonzalez-Bonilla v. Eduardo Mendez, No. E2010-01707-
COA-R3-CV Tenn. Ct. App. June 28, 2011), the mother and father were divorced parents
of a minor child, where the mother was named the primary residential parent and the
father was granted visitation. After the divorce, Mother relocated and a revised
permanent parenting plan was entered on August 3, 2007 pursuant to a mediated
settlement reached on February 5, 2007 with the mother signing the agreement in March
and the father signing it in July. In December of 2007, the father filed a change of
custody petition alleging a material change in circumstances. The trial court entered an
order on August 4, 2009 finding there had been a material change in circumstances since
February 5, 2007. On appeal the Court reversed and held, among other things, that the
proper date from which to determine whether there had been a material change in
circumstances is the previous order’s date of entry (August 3, 2007), not the earlier date
of the mediated settlement. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/gonzalez-bonillak_062811.pdf.

     3. Workers’ Comp

Statute of Limitations on Filing for Benefit Review Conference. In Darryl J. Mayton v.
Wackenhut Services, Inc., No. E2010-00907-WC-R3-WC (Tenn. July 18, 2011), the Court
held that the evidence did not preponderate against the trial court's finding that the
employee knew that his illness was related to his employment more than one year
before filing his request for a benefit review conference on his workers’ comp claim.
The Court distinguished this case from Ferrell v. Cigna Prop. & Cas. Ins. Co., 333 S.W.3d
731 (Tenn. 2000). Although the employee received his doctor’s opinion on causation
within the one year statute of limitations, he filled out a Claim for Benefits form in
which he claimed his illness was work-related more than a year before his request for a
benefit review. Copy of opinion at
http://www.tba2.org/tba_files/TSC_WCP/2011/maytond_071911.pdf.

Ramifications of Workers’ Comp Settlement. Robert Lazar v. J.W. Aluminum, No.
W2010-00659-SC-R3-WC (Tenn. July 26, 2011) involves an employee who settled a
workers’ comp claim following a benefit review conference with his employer. The
parties agreed in their settlement that the award of benefits was not based on
impairment ratings of the treating physician or the independent medical examiner. After
being laid off, the employee sought reconsideration of the workers’ comp benefits, but
the parties reached an impasse at the new benefits review conference. In the lawsuit
that followed, the Chancery Court issued an award that was not based on the
impairment ratings of the treating physician or the independent medical examiner, and
not the ratings of a physician who examined the employee after the settlement. Held: 1)
in these circumstances, the lower court may extrapolate the impairment rating on
reconsideration from the parties’ settlement agreement; 2) use of an MIR registry
physician after the original award or settlement of a workers’ comp claim is inconsistent
with the reconsideration of an award – the trial court is bound by the rating that was the
basis of the original award or settlement under Tenn. Code Ann. § 50-6-241(d)(1)(B)(iv);
and 3) the lower court’s award was not excessive. The Supreme Court, in a footnote,
pointed out that the parties had not raised the issue of “whether an agreement to
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dispense with an applicable medical impairment rating impermissibly waives or
compromises [the claimant’s] right to reconsideration based on a medical impairment
rating at the time of the settlement.” Copy of opinion at
http://www.tba2.org/tba_files/TSC/2011/lazarr_072611.pdf.

     4. Arbitration

Malpractice Claim against Attorney in Arbitration Case. In Joseph C. Barna v. W.
Martin Seiler, No. M2008-01573-COA-R3-CV (Tenn. Ct. App. April 19, 2011), an investor
filed a claim against his stockbroker that was dismissed in a NASD arbitration. The
investor then sued his attorney for legal malpractice. The majority of the Court affirmed
the trial court’s summary judgment in favor of the attorney, finding the attorney’s
expert affidavit sufficiently non-conclusory. The dissent, on the other hand, stated that
the affidavit was insufficient because it did not even briefly describe actions taken in
the course of the representation, a requirement for “clearly and completely” refuting a
plaintiff’s professional malpractice claim. Copy of corrected majority opinion at
http://www.tba2.org/tba_files/TCA/2011/barnaj_COR_060311.pdf and dissent at
http://www.tba2.org/tba_files/TCA/2011/barnaj_DIS_042011.pdf.

Court Lacked Jurisdiction to Enforce Arbitration Award against Third Party. In Lee
Brown and GutterShutter of Nashville, LLC v. David Styles et al., No. M2010-02403-COA-
R3-CV (Tenn. Ct. App. August 18, 2011), the Court of Appeals reversed a trial court’s
judgment confirming an arbitration award. Lee Brown, the party against whom the
arbitration award was issued, was not a party to the pre-dispute arbitration agreement
in a contract between a now-dissolved company owned by Brown, and Brown did not
participate in the arbitration proceedings. Therefore, the trial court lacked subject
matter jurisdiction to confirm the award under Tenn. Code Ann. § 29-5-302 (requiring
written arbitration agreement between the parties). This is not a situation where a third
party beneficiary may be bound by an arbitration agreement. See Benton v. The
Vanderbilt University, 137 S.W.3d 614, 620 (Tenn. 2004). Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/brownl_082211.pdf

Meaning of “And” Results in Unenforceable Arbitration Clause. Judy Davis, as next
friend of Eloise Gwinn, an incapacitated person v. Kindred Healthcare Operating, Inc.,
et al., No. W2010-01575-COA-R3-CV (Tenn. Ct. App. April 19, 2011), a nursing home
case, involves a power of attorney naming “Thomas L. Davis and Judy L. Davis” as
agents of the principal. Only one of the agents signed the nursing home admission
paperwork, including an ADR agreement, on behalf of the patient. In response to the
defendants’ motion to compel arbitration, the plaintiff asserted that the joint nature of
the power of attorney prevented enforcement of the ADR agreement. After discussing
federal and state caselaw and the Restatement (Second) of Agency on the interpretation
of the word “and” in contracts, the Court of Appeals held that “unless there is language
in the instrument authorizing the agents to act severally, ‘and’ should be . . .
interpreted to create a joint agency relationship.” Therefore, “an instrument signed by
less than all of the joint agents does not bind the principal unless the action of less than
all joint agents is otherwise ratified.” Ratification was not an issue in the case. The
Court affirmed the trial court’s decision denying the motion to compel arbitration. Copy
of case at http://www.tba2.org/tba_files/TCA/2011/davisj_041911.pdf.

Nursing Home’s Motion to Compel Arbitration Unsuccessful. In Dennis W. Blackmon, et
al. v. LP Pigeon Forge, LLC, et al., No. E2010-01359-COA-R3-CV (Tenn. Ct. App. August
25, 2011), a nursing home negligence case involving the death of a patient, the Court of
Appeals affirmed the trial court’s denial of a defense motion to compel arbitration. An
arbitration agreement included in the nursing home admission documents was signed by
the patient’s son, but was not enforceable: 1) the mother was competent at the time of
her admission, so she had the right to exercise her own independent judgment to sign
the nursing home documents pursuant to Tenn. Code Ann. § 68-11-901(23), and that
right could not be abridged unless medically contraindicated and supported by a
physician’s order or necessary to protect rights and safety of other residents pursuant to
Tenn. Code Ann. § 68-11-902; 2) execution of an arbitration agreement by a family
member without express or apparent authority of a nursing home resident is invalid. The
son was not the patient’s agent and did not have authority to sign on her behalf for
several reasons. First, the nursing home was not aware of a 1991 power of attorney at
the time the son signed the admission documents. Second, this 18 year old power of
attorney (which was to exist for “an indefinite period of time”) had lapsed under the
facts of the case – see 3 Am Jur.2d Agency § 35 (where no termination date given, an
agency is terminated “after the expiration of a reasonable time.”). Third, the patient
did nothing to clothe her son with actual or apparent authority to act as her agent.
Lastly, the nursing home did nothing to confirm any authority of the son to act as the
patient’s agent. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/blackmond_082511.pdf

Order Compelling Arbitration Not Final Appealable Order. Robert Mallory v. Jim Keras
Chevrolet, No. W2011-00402-COA-R3-CV (Tenn. Ct. App. July 26, 2011) serves as a
reminder that an order granting a motion to compel arbitration and staying any further
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action in a pending lawsuit is not a final appealable order. Cf. Tenn. Code Ann. § 29-3-
19 (listing grounds on which an appeal may be taken, including an order denying
application to compel arbitration). The Court of Appeals dismissed the appeal for lack of
jurisdiction. Copy of per curiam opinion at
http://www.tba2.org/tba_files/TCA/2011/malloryr_072611.pdf

_________________________
* Marnie Huff is past Chair and currently serves on the Executive Council of the TBA
Dispute Resolution Section. She also serves on the elected Council of the ABA Section of
Dispute Resolution and chairs the Section’s Membership Committee. She is an
independent mediator, arbitrator and workplace conflict management consultant in
Nashville. Her website is at www.MargaretHuffMediation.com.

REVISED UNIFORM ARBITRATION ACT - PROPOSED
RECOMMENDATION TO THE EXECUTIVE COUNCIL OF THE ADR
SECTION OF THE TBA

The Committee, consisting of Robert Arrington, Esq., Chair; John Blankenship, Esq., and
Kenneth Jackson, Esq., reviewed the proposed Revised Uniform Arbitration Act (RUAA),
has met in committee, and has prepared the following recommendations.

1. We do not recommend adoption of the RUAA at this time.
2. We believe that certain provisions of the RUAA could be helpful in promoting
increased efficiency in arbitration, e.g., discovery, third party subpoenas, and arbitrator
immunity.
3. We recommend that such provisions be studied further for possible revisions to the
Tennessee Uniform Arbitration Act (TUAA).
4. We propose to report later in the year as to whether any revisions to the TUAA should
be recommended to the Executive Council and the Board of Governors.

While there are certain provisions in the RUAA relating to a number of issues not
previously covered in arbitration statutes, these issues normally are addressed by
provider rules or by contract. The RUAA drafters had a state law focus, so
recommendations for improving the Federal Arbitration Act, which applies preemptively
in an extremely high percentage of cases, were not addressed. Only 14 states have
adopted the RUAA and they are not uniform in content. There are various other reasons
for our recommendation. On balance, we have concluded that a limited, targeted
approach to potential revisions to the TUAA might be valuable, but that a broad
adoption of the RUAA is not in the best interests of any of our constituencies – public,
companies, government, or counsel.

SO ARE YOU A VISUAL, AUDITORY OR KINESTHETIC
COMMUNICATOR?

     Many of us have jobs in which good communications skills – speaking, listening,
reading, writing – are essential. Most of us have jobs in which these skills are at least
useful.

      The former includes the obvious examples, such as sales and marketing
professionals, lawyers, mediators, customer service representatives, and those employed
in news and entertainment media. But it also includes less obvious positions.

      Even those who don’t think their jobs depend on communication skills will
acknowledge they are better off if they communicate well, if only to be able to function
in their social and family environments. We still have stereotypes of technically brilliant
but socially hopeless scientists and engineers, or accountants with green eye-shades and
blue pencils but no ability to explain anything to anyone. But few in technology or
accountancy actually want to cultivate that image.

      Most of us learn communication skills both in our formal education and by
experience. We studied grammar and composition in high school and college. Some of us
took courses in speech. Some of us took courses in which we had to stand up a recite
answers in class. We may have studied logic, or received on-the-job training in
marketing over the telephone.

      But regardless of our education or training, most of us communicate instinctively,
intuitively, relying on what has worked for us in the past, or at least on what we think
has worked. This is true whether we are communicating in person, by telephone, by
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letter, or by e-mail. Most of the time, our experience leads us to correct assumptions
about what works and what doesn’t. But sometimes it plays us false, and we assume
things that “ain’t necessarily so.”

      A couple of weeks ago, I had the privilege of taking advanced mediator training from
the National Academy of Distinguished Neutrals. The instructors, well-known mediators
Lee Jay Berman, Doug Noll, and Don Philbin, gave us much food for thought. It turns out
that science, including neurology, teaches us much about how people communicate.
Some of it we already knew instinctively. Some of what we thought we knew was wrong.

      For example, we all know about non-verbal communication – facial expressions,
“body language”, and so on. We know these non-verbal clues are an important part of
how we interpret what we hear, and how others interpret what we say to them. What
most folks don’t realize is just how important. Studies show that most listeners get most
“meaning” from body language, the next most from voice tone. Word content is in last
place.

      What about telephone conversations? Well, visual cues are out, obviously. But
listeners typically get more meaning from voice tone than from word content. Audio-
visual teleconferences? The camera still misses enough that important visual cues get
left out, so that participants think they are seeing more than they really see.
This has enormous implications for those of us doing business in the 21st Century, when
we do so much business by e-mail, in chat-rooms, and by tele-conference. That’s not
likely to change, but we do need to understand the limitations of the media we use. If
we are going to do much of our conversing via e-mail or text messages, in which the
recipients have no choice but to judge what we say from word content alone, we better
be real careful about the content. (Emoticons may help, but only so much; and they are
generally regarded as unacceptable in business messages.)

      The technologically humbling conclusion is that, despite the tools available to us, if
we want to talk about something really important the best way to do it is not so terribly
different than the way they did it back in the stone age: Everybody needs to get
together and talk it over in person. On-line or telephonic negotiations, hearings, and
meetings may be at times necessary substitutes, but they are not as good as the real
thing.

      We all know, too, that it’s important to know as much as you can about who you’re
dealing with, when you sit down and talk with them. But we don’t usually have the
luxury of dealing only with people we know well. Are there any ways to evaluate
persons with whom we’re dealing but don’t know well, to enable us to make decisions
on what to say and how to say it?

      It turns out that there are. Researchers believe that most people fall into one of
three categories. “Visual” people prefer to process information they can see. “Auditory”
folks want to be able to hear it. And those who are “kinesthetic” base their reactions to
how they “feel” about that they see or hear. Well, that’s interesting, but how do you
know which people are which?

      Our instructors taught us that there are clues in the way people dress, and in how
they act. For example, visually oriented people tend to dress meticulously, being sure
their clothes, shoes, and accessories match. Auditory folks tend to wear bright colors.
Those who are kinesthetic dress for comfort. Visual people are content with a wave and
a smile, much of the time. The auditory will yell at you from across the room.

      Does any of this matter? Supposedly, it does. Asking an auditory person if he or she
sees the point isn’t the best choice of words. They don’t want to see it; they want to
hear it. “Does this sound okay to you?” is better. If you’re talking with someone who is
kinesthetic, ask her how she feels about the proposal you just made. And then there are
those who are “combination” personalities, with whom you can try all three approaches.

      There’s a lot more. The point is that modern technology has not made the
interpersonal skills developed by our remote ancestors less important. In a complex
society, they are more important than ever. But science is giving us heightened
understanding of what goes into developing those skills, and better “tools” with which to
use them.

Robert L. Arrington
Wilson Worley Moore Gamble & Stout, P.C.


