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It’s Not About the Money: 
The Use of Musical Works in Politics
By Stacey Schlitz

You are running for political office.
You like a popular song.
You pay your licensing fees.
You use the song for a fundraising event for your political campaign.
So what’s the problem?

Ask Republican presidential hopeful John McCain, who was sued by Jackson Browne for using Browne’s song
and sound recording of “Running on Empty” for McCain’s presidential campaign without Browne’s consent.1

In addition to Browne’s claims of copyright and trademark infringement was a claim for the violation of the
California common-law right of publicity.

Or ask Republican vice-presidential hopeful Sarah Palin, who was sent a cease-and-desist letter by Nancy
Wilson of the band Heart for using Heart’s song “Barracuda” at the Republican National Convention and other
political rallies.2 In her letter, Wilson reportedly stated, “I feel completely f%&#-ed over. Sarah Palin’s views
and values in no way represent us as American women.” 

continued on page 8
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On behalf of the E&S and IP editorial committees, we welcome you to this spe-
cial joint edition of the E&S and IP Sections’ newsletters. This issue marks
the inaugural newsletter of the IP Section and the launch of the E&S

newsletter’s second year. Following this joint issue, the E&S and IP newsletters will
continue as separate newsletters featuring news and legal issues pertaining to their
respective sections. 

If you are not already a member of both sections, we encourage you to join the
Entertainment & Sports or Intellectual-Property Sections so you can stay connected to
the highlights and happenings in both areas. 

We sincerely thank you for spending your valuable time reading our efforts. We hope
you are enriched by the experience and welcome your comments and contributions. E&SIP

Sincerely,
Kenneth J. Sanney
E&S Editor-in-Chief

Amy J. Everhart
IP Editor-in-Chief

Letter from the Editors
Stars, Icons, Heroes & Fond Farewells
By Kenneth J. Sanney and Amy J. Everhart

E&SIP IN THIS ISSUE:
2 Letter from the Editor
3 Copyright Lessons from Family Guy
5 Litigation Update
6 The View from D.C.
7 Diary of a Solo IP
10 Contracts 101: Tips and Tricks
11 Spotlight on …
12 Where is My Work Protected?

E&S Editorial Board
Kenneth J. Sanney, Editor-in-Chief
Michael J. McSunas
Kevin P. O’Keefe
Stacey L. Schlitz 

http://www.tba.org/sections/EntertainmentLaw/index.html

© 2009 Tennessee Bar Association

IP Editorial Board
Amy J. Everhart, Editor-in-Chief
Richard M. Carter 
Dina M. Di Maio
Richard E. Duerr Jr.
Judy Winegar Goans
Ronald S. Grubb
Ralph E. Krisher Jr.
Alicia Brown Oliver
W. Edward Ramage
G. Scott Thomas

http://www.tba.org/sections/IntellectualPropertyLaw/index.html



3

The Fox Television animated comedy Family
Guy regularly makes pop-culture references as
part of its humor. In doing so, the program has

attracted its share of copyright litigation. Two recent
cases concerning Family Guy have illustrated clearly
the difference between parody and satire in the con-
text of a fair-use defense to copyright infringement.
These cases make clear that in order to sustain a fair-
use defense of parody, the defendant must use the bor-
rowed material to comment on the original rather
than satirizing an unrelated target.

PARODY AND SATIRE
Parody and satire are related but distinct artistic devices,
each used to provide artistic and/or social criticism. These
concepts are significant in copyright infringement
because the satirist and the parodist often borrow from an
original text for the purpose of criticism. Although often
used together, the principal difference between these
devices is the target of their criticism. Parody targets the
text on which it is based; its focus is intramural.1 In con-
trast, satire is extramural; it criticizes ideas and concepts
beyond the referenced text.2 To support a claim of fair use
based on parody, the new work must target the original.
When it fails to do so, courts will view the new work as
satire and are less likely to apply the fair-use shield.

GENERAL FAIR-USE CONCEPTS
In order to fulfill its purpose “to promote the Progress
of Science and useful Arts,” copyright protection in
the United States has from the very beginning left
open some opportunity for use of otherwise protected
works.3 The concept of fair use is now explicitly codi-
fied in Section 107 of the 1976 Copyright Act, which
sets out the following factors to determine fair use:

1. the purpose and character of the use, including
whether such use is of a commercial nature or is
for nonprofit commercial purposes;

2. the nature of the copyrighted work;
3. the amount and substantiality of the portion

used in relation to the copyrighted work as
whole; and

4. the effect of the use on the potential market for
or value of the copyrighted work.4

The fair-use test is applied on a case-by-case basis
without reliance on bright-line rules to prevent sti-
fling of creativity by the rigid application of copy-
right protection.5

THE FAMILY GUY LITIGATION
Family Guy — I Need a Jew
In Bourne Co. v. Twentieth Century Fox,6 the owner of

the copyright to the song “When You Wish upon a
Star” sued the creators, producers and broadcasters of
the television series Family Guy. In the episode titled
“When You Wish upon a Weinstein,”7 the series pro-
tagonist, Peter Griffin, believes he can improve his dis-
astrous finances by finding a Jew to handle his money.
His beliefs, while earnest, are based completely on his
ethnic stereotypes. During the episode, Peter gazes into
the night sky and sings a song titled “I Need a Jew.” The
song and appearance of the scene is intentionally sim-
ilar to the song “When You Wish upon a Star” and its
appearance in the Walt Disney movie Pinocchio. 

The court granted the defendants’ motion for sum-
mary judgment, finding, among other things, that:

• The Family Guy song ridiculed the simple and
naïve approach to life promoted by the song and
the scene in Pinocchio;8 and

• The original song is closely associated with Walt
Disney, and the Family Guy song made a sec-
ondary joke about Disney in light of Walt
Disney’s alleged anti-Semitism.9

The plaintiff argued the song was satirical and that
its target was bigotry and anti-Semitism in general.
Ultimately, the court was convinced that Family Guy’s
humor was directed at the song itself and, by exten-
sion, Disney. On that basis, the fair-use defense as
defined in Campbell protected the usage.10

Family Guy — The Amazing Metrano
In contrast to Bourne, Family Guy’s fair-use defense
failed in Metrano v. Twentieth Century Fox.11 The plain-
tiff in Metrano is a comedian who performs an act
titled “The Amazing Metrano” in which he portrays
an underwhelming magician, humming music and
making hand gestures such as bringing his hands
together and apart, pretending this constitutes magic.
In the DVD release “Stewie Griffin: The Untold
Story,”12 a future version of the character Stewie
Griffin describes his time-traveling experiences,
including visiting Jesus Christ. The screen then cuts
away to a scene of Jesus performing a weak magic act
to a bemused crowd, using hand gestures and humming
music almost identical to those the plaintiff used in his
“Amazing Metrano” routine. Stewie remarks that Jesus’
abilities “may have been exaggerated a bit.”

The court denied the defendants’ Motion to
Dismiss, which asserted a fair-use defense. The court
held that the reference made light of Jesus and his fol-
lowers — not Metrano or his act. The court specifi-
cally found the following:

• “the butt of the joke … is not Plaintiff: it is Jesus
and his followers.”13

Copyright Lessons from Family Guy
Add Insult to Injury to Support Your Fair-Use Defense 
By Andy I. Corea

continued on page 4
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• “It does not criticize or comment upon Plaintiff ’s
routine or lampoon Plaintiff by depicting him in
a new or different way … it does not hold
Plaintiff’s routine up to ridicule.”14

The court determined that since the target of the
humor was Christianity, there was no basis for a fair-use
parody defense.

FAIR-USE ANALYSIS OF PARODY AND SATIRE
Parody and satire are treated differently under the fair-
use test. Once parody is established, the entire fair-use
test strongly favors the defendant.

The first element of the fair-use test turns on
whether the new work merely supersedes the objects of
the original creation (e.g. a copy) or instead is transfor-
mative — creating a new expression or meaning by ref-
erence to the original work.15 A parody accomplishes
this transformative purpose by taking some of the orig-
inal work to create a new creation that “at least in part
comments on [the original] work.”16

As seen in the Family Guy cases, the distinction
between parody and satire turns on the subject of the
commentary in the new work. Comment or criticism of
the original work is at the heart of parody,17 whereas
satire’s target lies outside the original work.18 Parody
must comment in part on the original, and it is the act
of commentary on the original work that justifies
taking from the original.19 As demonstrated in the
opposite outcome in the two recent Family Guy cases,
satire is afforded very little protection as fair use.20

Once parody is established, however, the remaining
fair-use factors immediately favor the defendant.

The second fair-use factor (nature of copyrighted
work) normally favors a plaintiff who has produced a
creative expression for public dissemination. This
factor, however, is largely ignored in parody cases
because parodies “almost invariably copy publicly
known, expressive works.”21

Likewise, parody use renders the third fair-use factor
(amount taken) largely moot. When the use at issue is
a parody, the alleged infringer may take as much of the
original as necessary to “conjure up at least enough of
[the] original to make the object of its critical wit rec-
ognizable.”22 In fact, the parodist may take substantially
all of the original work as long as it can justify that the
borrowing was necessary for parodic effect.23

Finally, once parody is established, the fourth fair-
use factor (effect on market for original) strongly favors
the defendant. The parody is unlikely to affect the
market for the original in a cognizable way.24 

CONCLUSION 
There is a somewhat cruel irony in the application of
the fair-use defense to parody and satire. The plaintiff
whose work is used by a satirist to criticize, comment or
ridicule someone else has a strong case for copyright
infringement. In contrast, the plaintiff whose creation
is used by a parodist who comments (often negatively)
on the original work or creator faces an almost insur-
mountable bar to relief due to the fair-use defense. The
parody may be insulting to the original work, but as
long as it can reasonably be perceived as providing
commentary on the original, the fair-use defense will
shield the alleged infringer.25 E&SIP

ANDY I. COREA is a member of St. Onge Steward Johnston &
Reens LLC in Stamford, Connecticut. His practice focuses on
trademark prosecution, enforcement, litigation and licensing
for clients in the United States and internationally.
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Bridgeport Music Inc. v. Universal-MCA Music
Publishing Inc., 2009 U.S. App. LEXIS 23080 (6th
Cir. Oct. 21, 2009)The Sixth Circuit denied the impo-
sition of attorney fees as a condition of granting the
plaintiff’s motion to voluntarily dismiss, without preju-
dice, twenty cases of copyright infringement. The cases
had been pending since May 2001. The court found that
all parties were responsible for the case taking years to
litigate and, even though it appeared that the defendants
would prevail, it was mere speculation.

Music Sales Ltd. v. Charles Dumont & Son Inc.,
2009 U.S. Dist. LEXIS 97534 (D.N.J. Oct. 19,
2009)
The plaintiff ’s allegations of infringement of its exclu-
sive right to distribute music was dismissed for lack of
subject-matter jurisdiction because no unauthorized
distribution of the work occurred when it was mailed
from the United States to the United Kingdom.
Section 106(3) of the Copyright Act creates a right of
distribution in the United States only. 

Blackwell Publishing Inc. v. Excel Research Group
LLC, 2009 U.S. Dist. LEXIS 95452 (E.D. Mich.
Oct. 14, 2009) 
In a decision that potentially eliminates the Copyright
Act’s safe harbor for libraries, the court found a copy
shop liable for direct infringement for students’ on-
premises copying of course handbooks on the theory
that even though the students press the start button,
the copy shop controls the entire copying process. 

Moberg v. 33T LLC, 2009 U.S. Dist. LEXIS 93402
(D. Del. Oct. 6, 2009) 
Relying on the policy underlying the Copyright Act
and the Berne Convention, the court held that,
regardless of whether posting a work on the internet
constitutes a publication, posting photographs that
were created outside of the Unites States on a foreign
website does not make them United States works.

Verizon California Inc. v. OnlineNIC Inc., 2009
U.S. Dist. LEXIS 84235 (N.D. Cal. Aug. 25, 2009) 
The court rejected defendant OnlineNIC’s due-
process challenge to a $33.15 million statutory-dam-
ages award for 663 willful violations of the
Anticybersquatting Consumer Protection Act.
Verizon obtained the award by default judgment. The
court ruled that the award, $50,000 per violation,
bears a permissible relationship to the defendant’s out-
rageously blatant and willful violations of federal law
and therefore does not violate the defendant’s due-
process rights. 

Arista Records LLC v. Launch Media Inc., 578 F.3d
148 (2d Cir. 2009) 
The defendant provides an internet radio site that
allows users to create stations from their preferences.
The court held that the defendant’s service is not an
interactive service for purposes of Section
114(d)(3)(C) of the Copyright Act, because it does
not provide a market substitute for the purchase of dig-
ital downloads of music. The court held that the 
plaintiff, therefore, was only entitled to a compulsory-
license fee, not an individual licensing fee. 

Siegel v. Warner Bros. Entertainment Inc., 2009
U.S. Dist. LEXIS 78193 (C.D. Cal. Aug. 12, 2009) 
The court held that the copyrights in certain early
Superman works were properly terminated despite the
plaintiffs’ failure to list two weeks of comic strips in
their termination notice, finding that the omission
was a harmless error that did not materially affect the
adequacy of the notice, particularly given the compre-
hensive catch-all provision in the notice. E&SIP

CASSIE MADDEN is an associate at Riley Warnock &
Jacobson PLC in Nashville, where she practices in the area
of commercial litigation.

Litigation Update
By Cassie Madden
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In the world of patent law, one finds it necessary to
read endless technical documents to understand
proposed inventions, court decisions regarding

changing patent laws, and U.S. Patent Office proce-
dural guidelines to ensure each conceivable outcome is
considered as early as possible. All of these can be con-
sidered quite mundane. The recent passing of Les Paul
and Michael Jackson, however, brought a slice of
patent law to the arts and entertainment section of the
daily paper and opened a door to a seldom considered
“other world” in patent law — the world of the
celebrity inventor. 

That’s right, the celebrity inventor. As patent attor-
neys, we are most familiar with the research scientists,
quietly and methodically considering page after page of
advanced mathematical equations in sterile laboratories
in pursuit of the next best product. In doing so, we easily
overlook the remaining inventors. In the real world,
successful inventors come from all walks of life. For
example, Les Paul, Marlon Brando, Michael Jackson,
Samuel Clemens and even Abraham Lincoln are but a
few of the celebrity inventors who have ventured into
the world of patent law between performances. 

For example, Michael Jackson was a joint inventor
of U.S. Patent No. 5,255,452, which describes a
method and means for creating an anti-gravity illusion.
Specifically, the ’452 Patent describes a shoe with at
least one “heel slot” to slidably capture a hitching
member in the floor to allow a user to then lean forward
beyond a center of gravity. At some point, Michael
Jackson and his co-inventors saw such a need to lean
forward to this extent, and invented a shoe and shoe-
wearing system that allows a user to do so. There is no
mention as to where such a shoe can be purchased. 

One might ask what role such celebrity inventors
actually play in these patented inventions. In regard to
actual inventorship, an inventor is one or more per-
sons who conceive the invention or, more specifically,
formulate an idea of the operative invention with suf-
ficient specificity for one of ordinary skill in the art to
construct the device, or perform the method, without
undue research or experimentation. Further, two or
more contributing persons can satisfy such guidelines,
thereby resulting in a joint inventorship.

With that said, we return to our curiously inter-
esting celebrity inventors and wonder about their
moment of defining the problem, subsequent experi-
mentation with ideas and prototypes, and finally

reaching a novel inventive idea. We wonder about
their technical expertise, obtained formally or infor-
mally, and are fascinated when such expertise is totally
unrelated to their popular and more widely known tal-
ents. The most important lesson in each case, how-
ever, is the realization that not all inventors are
research scientists but can be anyone. 

Musicians are some of the most prolific celebrity
inventors. For example, Edward Van Halen is an
inventor of several patents, including U.S. Patent No.
4,656,917 for a musical-instrument supporting device,
U.S. Patent No. 7,183,475 for a musical-instrument
string-tension control device, and even U.S. Design
Patent No. 388,117 for the ornamental design for a
guitar peghead. A particularly interesting aspect of the
’917 Patent is the formal drawings, which not only
present the invention, but provide the reader with a
bit of charm that could only be associated with a
celebrity inventor. In Figure 1 of the ’917 Patent, the
reader can see a hypothetical user of the invention
bearing a striking similarity to the inventor. Such an
illustration would not typically be found in an inven-
tion associated with a research scientist, such as a cen-
trifugal particle separator. 

Celebrity inventors are not limited to musicians,
nor are their inventions limited to improved tools of
their professions. Some inventors are the most revered
individuals in our society, and their inventions reflect
hobbies or interests well outside their chosen profes-
sions. For example, Abraham Lincoln was an inventor
of U.S. Patent No. 6,469. President Lincoln saw a
need to lift a floating steamboat to a greater extent
above the waterline to allow passage over shallows
without removing any cargo. Perhaps President
Lincoln found himself aboard a steamboat hopelessly
stuck upon such shallows at some point and, while
peering into the murky water, an invention was born.
Unfortunately, that aspect of the invention does not
often find its way into the patent specification, so we
will never know. Further, it is not clear if President
Lincoln used the services of a patent attorney when
preparing, filing and prosecuting his patent applica-
tion, but what an interesting inventor to work with if
that were the case. E&SIP

RONALD S. GRUBB is of counsel at Roylance, Abrams, Berdo
& Goodman LLP in Washington, D.C., and practices in the
area of patent prosecution. 

The View from D.C.
Celebrities Breathe Life into Patent Practice 
By Ronald S. Grubb
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The nice thing about jumping off a cliff into solo
practice these days is all the freebie marketing
tools that abound. Now if I could just figure out

how to use them. Below are some of the different mar-
keting tools I’ve tried and my rate of success thus far:
Blogging. I added a

blog to my firm website
not because I thought I’d
become a world renowned
IP authority but because
it’s a way to keep the con-
tent on my website fresh
and move the website up
in the Internet search
rankings. So I could basi-
cally blog my name once a
week and I’d be helping
my cause. I can help it
even more, though, by
blogging with key words
that the unwitting poten-
tial client could stumble
upon, like “Best
Trademark Lawyer Ever.”
But I have this annoying
need to be cute, too, so I came up with a clever blog
title my neighbor friend loves to make fun of:
“Lightbulb Moments.” (“Have any Lightbulb Moments
today?” is the obvious quip…grrr.) Now if I could just
remember to blog regularly, I’d be on my way. Still,
blogging is a good idea in theory, especially if you’re
more diligent about it than me.
Guest-blogging. Guest-blogging, in my opinion, is

the greatest free marketing tool since the business
card. I fell into it when a gracious friend clued me in to
an opportunity to guest-blog about copyright basics on
a popular (40,000 readers a day) art/design blog. That
one post has led to a slew of new clients and helped me
to establish a new niche practice in art and design law.
A couple of tips about guest-blogging: Nix the legalese
and speak to the layperson, and make sure to include a
friendly disclaimer that you’re not giving legal advice.
Twitter. Oh, are you still here? Sorry…I was dis-

tracted for a minute catching up on my Twitter feed. I
get why Twitter could be a great marketing tool.
Problem is I can’t seem to get past the fun part of it
(celeb updates, weather alerts, thinking up 100 witty

ways to say I just baked chocolate chip cookies) to
tweet about my firm. In theory, you’re supposed to find
a healthy balance of tweeting about yourself (firm
news, your latest blog entry, a seminar you’re giving)
and “retweeting” or linking info on subjects in your

firm’s niche area. I’m not
there yet, which is why
my personal Twitter
username has 100 fol-
lowers and my firm user-
name has eight. 
Facebook and

LinkedIn. I’ve seen
friends set up firm
Facebook pages with
success, but I haven’t
been inclined to do so.
When a business or
organization sets up a
Facebook page, it has to
have “fans” instead of
“friends.” What if I only
attract five fans? How
embarrassing. Facebook,
to me, seems like a place

to network with friends. In between news about your
latest chocolate-chip-cookie-baking efforts, though, it
doesn’t hurt to let your 350 friends know you’re an
entertainment/IP lawyer, and here’s your latest blog
entry about the subject. LinkedIn, on the other hand,
is all business, like an electronic business-card holder,
and seems a better fit for law-firm marketing. 
Old-Fashioned Networking. How ’bout good old-

fashioned in-person networking, you say? Why, that
would mean I’d need to 1) change out of my pajamas,
2) turn off my computer, 3) leave my house, and 4)
communicate without the assistance of a computer
keyboard. I suppose I can see the benefits of net-
working in person. Maybe I’ll give it a try one day. Just
after emailing this article off and tweeting about it to
my eight Twitter followers. E&SIP

AMY J. EVERHART launched her entertainment and intellec-
tual property practice in March 2009. She is also the author of
the entertainment/intellectual-property law blog Lightbulb
Moments (www.aeverhart.com/lightbulbmoments).

Diary of a Solo IP
To Market, to Market
By Amy J. Everhart
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While the facts and circumstances of each case vary, as
do the claims of the artists and songwriters, the result
is almost always the same: a campaign embarrassment.
Political candidates who thought they dotted their
“I’s” and crossed their “T’s” by obtaining public-per-
formance licenses from ASCAP, BMI and SESAC
might still be left with a public-relations nightmare —
and a state-law right-of-publicity claim — when song-
writers and artists who don’t share the candidates’
political bent make statements protesting the use of
the songwriter/artists’ song. 

So what is a public-performance license and what
does it cover? The federal copyright law requires that
you obtain permission from the copyright holder to
publicly perform music or pay a royalty fee to the copy-
right holder.3 A musical performance includes, but is
not limited to, the presentation of live or recorded
music.4 ASCAP, BMI and SESAC are the three per-
forming rights organizations (“PROs”) in the United
States that offer blanket licenses for musical perform-
ances of musical compositions; thus, licensing with
each of the PROs alleviates the necessity of contacting
every songwriter and publisher to obtain permission to
use musical compositions at an event. The fee for this
license is used to pay performance royalties to the
copyright holders. In addition, American copyright
law generally does not recognize moral rights — or
rights that protect the personal and reputational,
rather than purely monetary, value of a work to its cre-
ator — with respect to musical compositions. Thus,
copyright protection in musical compositions offers
little beyond the composer’s right to receive money for
the use of a copyrighted work, and even that right is
self-policing.

While a political candidate may have paid due
compensation to the songwriter or publisher in the
form of a royalty payment, however, he or she may still
be in violation of the performer’s publicity rights,
which protect the personal and reputational rights of
public figures. The Tennessee General Assembly rec-
ognized such a right when it enacted the “Personal
Rights Protection Act of 1984.”5 The Act provides in
relevant part:

Any person who knowingly uses or infringes
upon the use of another individual’s name, photo-
graph, or likeness in any medium, in any manner …
for purposes of fund raising, solicitation of dona-
tions, purchases of products, merchandise, goods, or
services, without such individual’s prior consent …
.shall be liable to a civil action.6

Whether the use of the person’s likeness is consid-
ered advertising or solicitation is a question of fact.
The Act provides in relevant part:

[I]t shall be a question of fact whether or not the
use of the complainant individual’s name, photo-
graph, or likeness was so directly connected with
the commercial sponsorship or with the paid adver-
tising as to constitute a use for purposes of adver-

tising or solicitation.7

Jackson Browne’s right-of-publicity claim, filed in
the Central District of California, was based on a com-
mercial that was aired in Ohio by the Ohio
Republican Party in which McCain challenges the
statement made by the then-candidate Senator Barack
Obama that the country can conserve gasoline by
keeping their automobile tires inflated to the proper
pressure. During the commercial, a sound recording of
Browne performing his song “Running on Empty”
plays in the background. 

In his complaint, Browne, a self-professed liberal
Democrat, alleges, “[T]he commercial falsely suggests
that Browne sponsors, endorses and is associated with
McCain and the Republican Party, when nothing could
be further from the truth.” (Browne further contends
that he has never granted permission for “Running on
Empty” to be used in any commercial.) McCain, the
Ohio Republican Party and the Republican National
Committee, claiming First Amendment protection,
filed motions to dismiss the common-law right-of-pub-
licity claim, which were denied, and both McCain and
the RNC appealed to the Ninth Circuit. In July 2009,
the case was settled for an undisclosed amount, with an
apology from the defendants:

We apologize that a portion of the Jackson
Browne song “Running On Empty” was used
without permission. Although Senator McCain
had no knowledge of, or involvement in, the cre-
ation or distribution of the Web campaign video,
Senator McCain does not support or condone any
actions taken by anyone involved in his 2008 pres-
idential election campaign that were inconsistent
with artists’ rights or the various legal protections
afforded to intellectual property. The ORP, RNC
and Senator McCain pledge in future election cam-
paigns to respect and uphold the rights of artists
and to obtain permissions and/or licenses for copy-
righted works where appropriate.8

Thus, those awaiting a judicial opinion regarding
the boundaries of commercial and political speech, and
how copyrighted works fit within the constitutional
protections of freedom of speech, will have to wait.

In the case of the McCain-Palin campaign’s use of
the Heart song “Barracuda,” the McCain camp
claimed it obtained all necessary licenses to play the
song. Presumably, the Republican National
Committee obtained event licenses from ASCAP,
BMI and SESAC. The use of the song as theme or
entrance music for Palin, however, may supersede the
intended use covered by a general-event license. For
instance, BMI’s blanket license for “Meetings,
Conventions, Trade Shows and Expositions” grants to
the licensee a “non-exclusive license to perform,
present, or cause the live and/or recorded perform-
ance” during an event.9 The license does not cover
“the right to present individual works in a dramatic

It’s Not About the Money (continued from page 1)
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setting,” nor does it cover the right to broadcast, tele-
cast, or otherwise transmit” to “any persons outside of
any premises at which an event occurs.” Similarly,
ASCAP does not license dramatic rights. 

Although Wilson has not challenged the use of the
song beyond her scathing cease-and-desist letter, and
has even expressed in interviews that she does not
have a legal foundation to support her position,10 such
a political use could be challenged on federal infringe-
ment grounds, in addition to a potential right-of-pub-
licity claim similar to the one asserted in Jackson
Browne’s complaint.

It is, perhaps, the compulsory-license regime for
mechanical licenses in the federal copyright law that
confuses both copyright holders and copyright users as
to what rights each party has to use a composition.11

Don Henley sued Republican candidate Charles
DeVore for using two of Henley’s compositions —
“The Boys of Summer” and “All She Wants to Do Is
Dance” — in two parody songs against DeVore’s polit-
ical opponent, Barbara Boxer. The latter song was re-
written with the title “All She Wants to Do Is Tax.”
DeVore responded on his website by stating, “[I]t’s
time to up the ante on Mr. Henley’s liberal goon tac-
tics.”12 While Henley’s friend and sometimes-co-writer
Jackson Browne had a strong right-of-publicity claim
against John McCain, due to the fact that McCain
used Browne’s sound recording in his campaign,
Henley would not likely have a state-law right-of-pub-
licity claim for DeVore’s use of Henley’s compositions.
Assuming DeVore paid all royalties due to Henley,
DeVore may prevail on his parody defenses. This will
be an interesting case to watch. 

Conversely, copyright infringement in political
campaigns appears to be more cut-and-dried where the
creative work is not a musical work. In another copy-
right-infringement accusation against a political can-
didate, the creators of the “Monty Python’s Flying
Circus” TV show recently threatened to sue New
Jersey gubernatorial candidate Chris Christie for the
use of footage from a skit performed on the show on
Christie’s campaign’s website. Michael Palin, the
Monty Python actor who appears in the skit, stated he
was displeased that his likeness was being used by
Christie without his permission. Palin reportedly
stated: “It was the endorsement of Sarah Palin he was
after — not that of Michael Palin.”13 Neither Christie
— a lawyer for 22 years — nor anyone in his campaign
sought permission to use the copyrighted material for
his campaign. Within an hour of the story appearing,
however, the Christie commercial was scrubbed from
the campaign’s website. While Christie may have mit-
igated his copyright-infringement damages by his
quick response, the campaign embarrassment might
resonate for some time.

These issues have had few challenges in Tennessee,
perhaps because so many songwriters and musicians
are located here that if you want a song for your cam-
paign, well, you just get someone to write it for you.
John Rich of the country music duo Big & Rich wrote

and performed the song “Raisin’ McCain” in support
of the McCain presidential campaign.14

In addition, while the performer/artist may have a
clear right of publicity in his or her sound recording or
live performance of a song, the songwriter, who is
arguably not as widely recognized as the artist, might
not find such protection. Gretchen Peters is the sole
composer of the 1993 hit “Independence Day,” a song
about an abused woman that was recorded by artist
Martina McBride. McBride, known to be sympathetic
to Republican ideals, and a favorite guest of conserva-
tive host Sean Hannity on his radio and television
shows, authorized the use of her recorded version of
“Independence Day” on his daily radio program. The
song was also used during Sarah Palin’s introduction at
a rally. Apparently this was the last straw for Peters,
who was offended by Palin’s stance on abortion rights,
and reportedly made public statements about the cam-
paign, stating, “They are co-opting the song, com-
pletely overlooking the context and message, and
using it to promote a candidate who would set
women’s rights back decades.”15 In addition, she took
matters into her own hands by donating all of her elec-
tion-season royalties of the song to Planned
Parenthood and encouraged others to do the same. 

In short, the use of a musical work for a political
campaign can have benefits and consequences. A cre-
ative person’s rights may go beyond federal copyright-
law protection. They may have a state-law
right-of-publicity claim, or, at the very least, a large
audience of listeners that they can influence the vote
for (or against) the political candidate who unwit-
tingly misappropriated the song. E&SIP

STACEY SCHLITZ is an associate at Drescher & Sharp PC, prac-
ticing in the areas of entertainment, tax and estate planning.
Stacey is a member of NARAS and the CMA, serves on the
Board of the Entertainment and Sports Committee, and was the
2008-2009 Editor of the TBA Entertainment & Sports Newsletter.

NOTES
1. Steve Gorman, “Jackson Browne Sues John McCain,”

Reuters (Aug. 16, 2008), available at http://www.reuters.com
/article/entertainmentNews/idUKN1533667420080816.

2. Heart: “Sarah Palin’s Views and Values In No Way
Represent Us as American Women,” The Insider (Sept. 5,
2008), available at http://www.theinsider.com/news/
1167771_Heart_Sarah_Palin_s_Views_and_Values_In_No_
Way_Represent_Us_as_American_Women.

3. 17 U.S.C. §§ 106, 114 & 115. 
4. 17 U.S.C. §101. 
5. Tenn. Code Ann. § 47-25-1101, et seq.
6. Tenn. Code Ann. § 47-25-1105(a). 
7. Tenn. Code Ann. § 47-25-1107(b). 
8. Eriq Gardner, “John McCain Settles Jackson Browne

Lawsuit, Apologizes for Use of Song,” The Hollywood
Reporter Esq. (July 21, 2009), available at www.thresq.com/
2009/07/jackson-browne-john-mccain-settlement.html. 

continued on page 11



10

Welcome to a new regular column, in which
I will attempt to provide brief, but hope-
fully helpful, tips on provisions you might

run across in intellectual property and technology
contracts. This month’s column tries to keep the
entertainment-law theme of this joint newsletter
issue by addressing a common provision in intellec-
tual-property contracts regarding the use of another
party’s intellectual property in connection with a
business transaction. 

In the context of an entertainment law, this provi-
sion is common in recording and publishing contracts
and allows the record company to obtain certain rights
to the artist’s name, likeness and/or other trademarks.
These rights are typically needed to conduct the gen-
eral promotions related to the recording or album.

A traditional provision of this type might look like
the following:

Company shall have the right to use the names
(including any professional names), and any
approved likenesses, autographs and approved biogra-
phical material of or relating to Artist, on and in the
packaging of records, and for purposes of advertising,
promotion and trade and in connection with the
marketing and exploitation of such recordings and
records and general goodwill advertising, without
payment of additional compensation to Artist.

As most entertainment lawyers already know, the
recent trend is for record companies to pursue what is
known as “360” agreements, where, among other

things, the
record com-
pany is
g r a n t e d
expanded
rights in

the artist’s name, likeness and/or trademarks to use it in
more ways than just promoting the record. The most
lucrative example of such a broader use would be for
the marketing of branded merchandise. This is an over-
simplification of the change in these relationships, but
these broader uses shift significant economic benefits
from using this intellectual property from the artist to
the record company. Therefore, an artist needs to be
careful in the intellectual-property rights granted in a
recording contract to avoid giving away too much
without adequate consideration.

Such broad grant of rights, however, can be found
in relatively straightforward traditional deals, as well.
For example, the following is recent language from a
simple recording contract:

Company shall have the exclusive right
throughout the world and in perpetuity to use the
names, portraits, pictures, likenesses, artwork, and
logos of Artist, including without limitation, for the
manufacture, sale and distribution of standard apparel
merchandise such as t-shirts and so-called “hoodies,”
posters and mugs in connection with each Album.

Besides the broader scope of use, the even more
recent diversion from the traditional intellectual-
property grant (and something very near and dear to
the heart of an artist) is the loss of approval over the
use of their name, likeness and trademarks. Please note
the subtle but critical omissions of the terms
“approved” and “approval” in the second example of
the use grant. 

Obviously, parties to a record contract can nego-
tiate terms of their deal any way they want, at least
within the bounds of conscionability. That includes
the scope of the intellectual-property rights granted. I
am not suggesting that a record company should not
ask for broad intellectual-property rights from the

artist. In fact, it makes good business
sense. The tip is simply to make sure
the artist realizes the full extent and
consequences of the intellectual-
property rights being granted, and that
the value of such rights and in partic-
ular the value of the artist’s control (or
loss thereof) are taken into account in
the consideration provided under the
agreement. E&SIP

G. SCOTT THOMAS is a member of Bass, Berry &
Sims PLC, where he practices in the areas of envi-
ronmental and intellectual property and technology.

Contracts 101: Tips and Tricks
Don’t Let Artists’ IP Get Hijacked
By G. Scott Thomas
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What do Mary Beth Peters, Oran Hatch,
Mitch Glazier and Bart Herbison all have
in common? They have all been guest

speakers at the Copyright Society of the South’s
luncheons. Last year, after attending one of their
excellent luncheons, I decided we needed to shine
some light on this exciting and dynamic organization. 

The Society was formed in 1988. The membership
consists mainly of music publishers, attorneys, business
people and scholars interested in the field of copyright
law. The Society was formed “to provide a forum for
study and discussion of domestic and international
copyright law and other matters pertaining to the
entertainment industry” to those interested in the field. 

The Society serves its members by providing
monthly luncheons during the fall, winter and spring.
These luncheons feature guest speakers delivering
timely and interesting copy-
right presentations. These
luncheons serve as a platform
for the presentation of various
points of view on subjects of
interest to the membership.
The goal is to provide mem-
bers an open forum to net-
work and discuss copyright
issues and various points of
view. This goal of openness is
clearly seen in the Society’s
official policy of refraining
from lobbying, endorsing, or
sponsoring political positions
or candidates. All ideas and
opinions are welcomed and
encouraged.

The Society also takes its role as a responsible
member of the greater community seriously. The
Society grants the “Award of Excellence Scholarship”
to three deserving college students each year, one
each at Belmont University, MTSU and Trevecca
Nazarene University.

Consideration for membership is open to attor-
neys, business people, scholars, administrators and
others interested in the field of copyright law. Please
contact a current Society member or Janice Jackson
(615-424-3014) for details on applying for member-
ship in the Society. E&SIP

KENNETH J. SANNEY is an assistant professor of law and reg-
ulation in the College of Business, Finance & Law Department,
Central Michigan University, and a former entertainment and
copyright attorney in Nashville, Tennessee.

Spotlight on…
The Copyright Society of the South
By Kenneth J. Sanney

9. Consequently, the four composers of the song
“Barracuda” are ASCAP affiliates, but the language contained
in the BMI general license is similar for purposes of analysis.

10. Nancy Wilson Interview with Ernest Jasmin, The
News Tribune, Sept. 20, 2009, available at http://
blog.thenewstribune.com/tacomarockcity/2009/09/20/hearts
-nancy-wilson-on-barracuda-fergie-and-sarah-palin-audio/.

11. Section 115(a)(1) of the Copyright Act provides:
When phonorecords of a nondramatic musical work

have been distributed to the public in the United States
under the authority of the copyright owner, any other
person, including those who make phonorecords or dig-
ital phonorecord deliveries, may, by complying with the
provisions of this section, obtain a compulsory license to
make and distribute phonorecords of the work.

12. Denise Quan, CNN.com, April 18, 2009, available at
www.cnn.com/2009/SHOWBIZ/Music/04/18/henley.lawsuit/.

13. Martin Lewis, “Chris Christie Rips Off Monty
Python, Troupe Threatens Suit,” Huffington Post (Nov. 1,
2009), available at www.huffingtonpost.com/martin-lewis/
chris-christie-rips-off-m_b_341598.html.

14. “John Rich Sings McCain’s Praises With “Raisin’
McCain,” ETonline.com (Aug. 14, 2008), available at
http://www.etonline.com/news/2008/08/ 64349/index.html. 

15. Press Release, Independence Day/McCain Palin Press
Release, GretchenPeters.com (Oct. 4, 2008), available at
http://gretchenpeters.com/index.php?option=com_content&
task=view&id=478&Itemid=46.

It’s Not About the Money (continued from page 9)



Clients often want to know where their works
are protected. It is welcome news that copy-
right protection extends throughout the

United States and that there is no requirement to
obtain protection on a state-by-state basis. Some
authors, however, may want to know whether their
works are also protected abroad. The availability of
protection for U.S. authors in foreign countries
depends on two issues: 1) the protection provided by
the law of the foreign country and 2) whether the
United States has copyright relations with that
country. These issues are summarized below.1

Copyright is a statutory right that applies throughout
the territory where the statute is in effect. Fortunately
for authors, the U.S. Government has negotiated a
series of arrangements that give U.S. authors and their
works access to the protection of the laws of a number
of foreign countries. Three multilateral agreements pro-
vide copyright relations with most countries in the
world. These agreements are the Universal Copyright
Convention (UCC),2 the Berne Convention for the
Protection of Literary and Artistic Works (Berne), and
the Agreement Establishing the World Trade
Organization (WTO). Copyright provisions of the
WTO are found in the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS), an
annex to the Agreement Establishing the WTO.
Membership in these agreements is shown in Table 2.3

Each of these agreements provides a different set of
rights, so to advise a client who expects to do business
abroad, it important to know which agreements apply.
For purposes of determining where a work can be pro-
tected, the most important differences relate to condi-
tions for protection, including protection in the home
country, formalities, the types of works for which copy-
right protection is available, and the minimum term of
protection required by the agreement. These require-
ments are summarized in Table 1. E&SIP

JUDY WINEGAR GOANS works in intellectual property and
international trade with Nathan Associates Inc.
(www.nathaninc.com), an economics and management con-
sulting firm in Arlington, Virginia. Judy primarily provides
technical assistance to developing countries and emerging
markets that are attempting to strengthen their intellectual
property systems to meet international norms.

NOTES
The information presented in this article is intended as a sum-

mary, not as legal advice, and is no substitute for advice of
counsel. The opinions expressed are those of the author and do not
necessarily reflect the views of her employer. 

1. There are other sources of international copyright rela-
tions, and the membership of the agreements mentioned
here changes continually. Before making a legal decision
involving these issues, it is advisable to determine the basis
for international copyright relations, review the full text of
the relevant agreements, which can be found online, and in
many cases, consult local counsel. 

2. There are two versions of the UCC: the original (UCC
1952), adopted in Geneva in 1952, and a later version
(UCC 1971), which was revised in 1971. These conventions
contain a number of differences. All contracting states of the
UCC 1971, however, are also contracting states of the UCC
1952. Therefore, for purposes of determining access to copy-
right, this article considers only the UCC 1952 and only as
it relates to international copyright relations.

3. The basis for claiming copyright protection abroad is
described on a country-by-country basis in Circular 38A,
“International Copyright Relations of the United States,”
which can be accessed from the Copyright Office website,
www.copyright.gov.

4. The term is typically measured from the death of the
author but for some types of works may be measured from
first publication.
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Where Is My Work Protected?
By Judy Winegar Goans

TABLE 1. SELECTED ISSUES AFFECTING AVAILABILITY OF PROTECTION, BY AGREEMENT

Issue UCC 1952 Berne WTO

Protection can be refused to a work on ground it is not protected in the author’s
country of origin yes no no

Formalities can be a condition of protection (e.g., deposit, registration, notice,
notarial certificates, payment of fees or manufacture or publication) yes no no

Minimum term of protection for most works4 25 years 50 years 50 years
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continued on page 14

TABLE 2: INTERNATIONAL COPYRIGHT RELATIONS OF THE UNITED STATES, BY AGREEMENT 
Country or Customs Territory UCC (1952) Berne WTO Country or Customs Territory UCC (1952) Berne WTO

Albania • • • Latvia • •
Algeria • • Lebanon • •
Andorra • Lesotho • •
Angola  • Liberia • •
Antigua and Barbuda • • Libyan Arab Jamahiriya •
Argentina • • • Liechtenstein • • •
Armenia • • Lithuania • •
Australia • • • Luxembourg • • •
Austria • • • Macao, China  •
Azerbaijan • • Madagascar • •
Bahamas • • Malawi • • •
Bahrain • • Malaysia • •
Bangladesh • • • Maldives  •
Barbados • • • Mali • •
Belarus • • Malta • • •
Belgium • • • Mauritania • •
Belize • • • Mauritius • • •
Benin • • Mexico • • •
Bhutan • Micronesia • •
Bolivia • • • Moldova • •
Bosnia and Herzegovina • • Monaco • •
Botswana • • Mongolia • •
Brazil • • • Montenegro • •
Brunei Darussalam • • Morocco • • •
Bulgaria • • • Mozambique •
Burkina Faso • • Myanmar •
Burundi  • Namibia • •
Cambodia • • Nepal • •
Cameroon • • • Netherlands • • •
Canada • • • New Zealand • • •
Cape Verde • • Nicaragua • • •
Central African Republic • • Niger • • •
Chad • • Nigeria • • •
Chile • • • Norway • • •
China • • • Oman • •
Colombia • • • Pakistan • • •
Comoros • Panama • • •
Congo • • Papua New Guinea •
Costa Rica • • • Paraguay • • •
Côte d’Ivoire • • Peru • • •
Croatia • • • Philippines • •
Cuba • • • Poland • • •
Cyprus • • • Portugal • • •
Czech Republic • • • Qatar • •
Democratic People’s Republic of Korea • Republic of Korea • • •
Democratic Republic of the Congo • • Republic of Moldova • •
Denmark • • • Romania • •
Djibouti • • Russian Federation • •
Dominica • • Rwanda • • •
Dominican Republic • • • Saint Kitts and Nevis • •
Ecuador • • • Saint Lucia • •
Egypt • • Saint Vincent and the Grenadines • • •
El Salvador • • • Samoa •
Equatorial Guinea • Saudi Arabia • • •
Estonia • • Senegal • • •
European Communities • Serbia • •
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Where Is My Work Protected? (continued from page13)

TABLE 2: INTERNATIONAL COPYRIGHT RELATIONS OF THE UNITED STATES, BY AGREEMENT 
Country or Customs Territory UCC (1952) Berne WTO Country or Customs Territory UCC (1952) Berne WTO

Fiji • • • Sierra Leone •
Finland • • • Singapore • •
Former Yugoslav Republic of Macedonia • • • Slovakia • • •
France • • • Slovenia • • •
Gabon • • Solomon Islands •
Gambia • • South Africa • •
Georgia • • Spain • • •
Germany • • • Sri Lanka • • •
Ghana • • • Sudan •
Greece • • • Suriname • •
Grenada • • Swaziland • •
Guatemala • • • Sweden • • •
Guinea • • • Switzerland • • •
Guinea-Bissau • • Syrian Arab Republic •
Guyana • • Chinese Taipei •
Haiti • • • Tajikistan • •
Holy See • • Tanzania • •
Honduras • Thailand • •
Hong Kong, China • Togo • • •
Hungary • • • Tonga • •
Iceland • • • Trinidad and Tobago • • •
India • • • Tunisia • • •
Indonesia • • Turkey • •
Ireland • • • Uganda •
Israel • • • Ukraine • • •
Italy • • • United Arab Emirates • •
Jamaica • • United Kingdom • • •
Japan • • • United States of America • • •
Jordan • • Uruguay • • •
Kazakhstan • • Uzbekistan •
Kenya • • • Venezuela (Bolivarian Republic of) • • •
Kuwait  • Viet Nam • •
Kyrgyzstan • • Yemen •
Lao PDR • Zambia • • •

Zimbabwe • •
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TennBarU and the TBA Intellectual Property Section present …

RECENT DEVELOPMENTS 
IN INTELLECTUAL PROPERTY LAW
This seminar will cover recent developments in trademark, copyright and patent law. The seminar will be a
round-table discussion led by attorneys experienced in each of the particular areas. The program is appropriate
for those attorneys whose practice involves intellectual property law.

THE BASICS
Credit: 3 general, 1 dual
Date: Feb. 25
Location: Nashville, Tennessee Bar Center

COURSE REGISTRATION 
(UP TO FIVE DAYS PRIOR TO PROGRAM)
$135 Section Members
$160 TBA Members
$285 Nonmembers
FREE for TBA-member judges, law makers and law students 
Late Registration: Please add $25 if registering five days or fewer prior to seminar or at-the-door.

COMING UP IN THE IP
NEWSLETTER WINTER ISSUE:
• Defending the Complex Patent Lawsuit
• Protecting and Enforcing Your Client’s Trademarks

on the Internet
• And introducing a new column by W. Edward

Ramage: Patently Absurd 
TENNESSEE BAR
A S S O C I A T I O NA publication of theTennessee Bar Association

It’s Not About the Money: 
The Use of Musical Works in Politics

By Stacey Schlitz

You are running for political office.
You like a popular song.You pay your licensing fees.You use the song for a fundraising event for your political campaign.

So what’s the problem?Ask Republican presidential hopeful John McCain, who was sued by Jackson Browne for using Browne’s song

and sound recording of “Running on Empty” for McCain’s presidential campaign without Browne’s consent.1

In addition to Browne’s claims of copyright and trademark infringement was a claim for the violation of the

California common-law right of publicity.
Or ask Republican vice-presidential hopeful Sarah Palin, who was sent a cease-and-desist letter by Nancy

Wilson of the band Heart for using Heart’s song “Barracuda” at the Republican National Convention and other

political rallies.2 In her letter, Wilson reportedly stated, “I feel completely f%&#-ed over. Sarah Palin’s views

and values in no way represent us as American women.” 

continued on page 8
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