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From the Editors' Desk

We wish everyone a happy and prosperous new year and decade! We have included the TBA Juvenile
and Children’s Law Section and the TBA Litigation Section for receipt of this issue of the e-Newsletter,
and we hope you will consider joining the TBA Family Law Section. The TBA Family Law Section e-
Newsletter is an excellent tool to use in taking your family law practice to the next level. Look for the
TBA Family Law e-Newsletter each quarter. In this issue, we provide links to new forms and
information about new family law practice-related laws. We have included a noteworthy article by
Rachel Fisher about the complex and cutting edge topic of reproductive technology and its legal
implications. As you ring in the new year and leave behind the old one, be mindful of your duty to
remain knowledgeable and informed about new and old family law issues.

Editor Rebecca K. McKelvey, Esq. STITES & HARBISON, PLLC, Nashville
Rebecca.McKelvey@stites.com
Profile: http://www.stites.com/attorneys/334/rebecca-k-mckelvey

Assistant Editor Jessica J. Uitto, Esq. MOSES TOWNSEND & RUSS, PLLC, Nashville
Jessica@mtrfamilylaw.com
Profile: http://www.mtrfamilylaw.com/about/profiles/2010/12/08/jessica-j-uitto.151881

From the Chair

Both personally and on behalf of the entire Family Law Section of the TBA, welcome to the February
2011 Family Law Section e-Newsletter.

In the September 2010 issue of this e-Newsletter, I wrote “perhaps more so than any other area of
law, family law is in a constant state of change.” As if on cue, the current issue of the Family Law
Section e-Newsletter bears witness to the “moving target” that is family law. For example, since the
September 2010 e-Newsletter went to press, the Administrative Office of the Courts twice revised
Tennessee’s Order of Protection Forms (and yes, links to the most current versions are included in this
e-Newsletter).

In keeping with the TBA Family Law Section’s endeavors to meet the challenge of participating in the
reasoned and principled evolution of family law, we will be closely following the 107th General
Assembly of the State of Tennessee, which convened on January 11, 2011. As bills are introduced and
as laws change, we will keep the TBA Family Law Section membership up to date. It is our goal to
make the TBA Family Law Section e-Newsletter a helpful, convenient, and useful resource for you, in
your quest to stay current and informed about family law in general, and Tennessee family law in
particular.

The TBA is in the process of substantially revising and upgrading its web site, and once this process is
complete, the Family Law Section’s web page will be updated and renovated as well, to include even
more timely, interesting, and helpful information and materials. Please bear with us, and remember
the time-honored saying: “While the inconvenience is temporary, the improvements will be
permanent.”

Two quick final comments: If you are not already a member of the TBA Family Law Section, please
consider this your personal invitation to join in the many benefits of section membership. And on a
personal note, special thanks to Rebecca McKelvey, Editor of the e-Newsletter, Jessica Uitto, Assistant
Editor, and Christy Gibson, the TBA Family Law Section program coordinator. Without their fine work
and dedication, there would be no e-Newsletter.

Please let us know how we are doing. We invite and welcome your comments, suggestions, and even
criticism. To help us better serve you, please feel free to phone me at 423-624-4090, or send me an
e-mail: bgold@mcgfirm.com. Please tell me how we can improve, and how you would like to be
involved with the TBA Family Law Section.

Best regards,
Barry

Barry L. Gold
Chair, TBA Family Law Section 2010-2011
(423) 624-4090
bgold@mcgfirm.com
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Section News

Congratulations to Memphis family law attorney Amy J. Amundsen, who has been selected as a fellow
of the prestigious International Academy of Matrimonial Lawyers (IAML), a worldwide association of
family law practitioners working to improve international family law practice. Amy is a former chair of
the TBA Family Law Section, currently serves on the Family Law Section’s Executive Committee and
Code Committee, and co-authors the Family Law Section’s Alimony Bench Book. Amy is certified as a
Family Law Specialist, and she is also a Rule 31 Family Law Mediator, and the chair of the Memphis
Area Legal Services 2010 Campaign for Equal Justice. Amy is a partner in the firm of Rice, Amundsen
& Caperton PLLC, where she has practiced for more than 20 years.

 

 

The Tennessee Bar Journal Editorial Board would like to encourage the Section to consider submitting
articles to the magazine.

Please review the writers’ guides before submitting: 
http://www.tba.org/journal_new/index.php/submit-an-article

Thanks!

 

Editor Note: Please contact the editors to notify of Section news items you would like to see published
in the next e-Newsletter issue.

Member Perk!

Members of the TBA Family Law Section receive certain perks! 
This issue’s perk:

All members of the TBA Family Law Section receive the discounted Section member price for all TBA
Family Law Section-related CLE! Take advantage of this great opportunity for more CLE!

Case Law Update

ERDA M. GONZALEZ v. NEFTALI GONZALEZ

Direct Appeal from the Chancery Court for Montgomery County

No. 98-10-0147, Laurence M. McMillan, Chancellor
No. M2008-01743-COA-R3-CV, Filed January 24, 2011

“Mr. Gonzalez filed a petition to alter his final divorce decree, alleging that the decree violates
federal law by allowing the wife to receive more than 50% of his military retirement. The trial court
denied relief. Mr. Gonzalez appealed. We affirm, holding that federal law does not limit Tennessee
trial courts to awarding a maximum of 50% of a former service member’s retirement to the ex-
spouse.”  Affirmed.

To access full text of the opinion, click here:
http://www.tba2.org/tba_files/TCA/2011/gonzaleze_012511.pdf

Legislative Update

The following family law-related legislation went into effect on July 1, 2010:

Tennessee Community Property Trust Act
(http://www.tba.org/sections/FamilyLaw/resources/Tennessee Community Property Trust Act.pdf)

See also Tennessee Investment Services Act of 2007
(http://www.tba.org/sections/FamilyLaw/resources/Tennessee Investment Services Act of 2007.pdf)

Additionally, the adoption statutes of Tenn. Code Ann. § 36-1-101 et seq. received many significant
changes in 2010. Please consult with an adoption law practitioner regarding these changes.

Family Law Practitioner Form Update

The following forms went into effect on December 15, 2010:
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1. Ex Parte Order of Protection
(http://www.tba.org/sections/FamilyLaw/resources/Final_Ex_Parte_12-15-10.pdf)
2. Firearms Declaration
(http://www.tba.org/sections/FamilyLaw/resources/Final_Firearms_Declaration_12-15-10.pdf)
3. Petition for Order of Protection (http://www.tba.org/sections/FamilyLaw/resources/Final_Order-
of-Protection_12-15-10.pdf)
4. Order of Protection (http://www.tba.org/sections/FamilyLaw/resources/Final_Petition_12-15-
10.pdf)

Families by Contract

Editor Disclaimer:
Please note that the views, statements, and beliefs contained in the article, “Families by Contract” by
Rachel Fisher are not necessarily representative of those held by the Tennessee Bar Association, the
Editors of the Tennessee Bar Association Family Law e-Newsletter, and the Chair of the Family Law
Section. This article is for informational purposes only.

_________________________

by Rachel Fisher1

I. INTRODUCTION

     Historically, barren couples had no other option apart from adoption to create a family.2 Today,
with scientific assistance, couples can bear biological children. The pull to bear a biological child is so
strong that some couples will pursue all kinds of treatments and procedures. This pursuit makes
assisted reproduction a rapidly growing market in the United States. Assisted reproduction markets are
not legally defined. Therefore, when disputes involving this alternate formation of families make their
way into court, judges are forced to use other areas of law such as contract law to resolve those
disputes. This paper first discusses an overview of the baby market and then explores the limitations
of contract law for family formation.

II. BABY MARKET

     Markets are mechanisms for trading goods or services.3 The baby market is unique because of what
is being bought and sold: the promise of a child. The market for babies exists because of the demand
for baby-making services and sellers willing to supply those services.4 Many buyers are willing to pay
large sums for services to assist with conceiving a biological child even though the chance to
successfully conceive is low.5 A google search with the terms “sperm bank” or “egg donor” and
“infertility” demonstrates that there are plenty of willing buyers and sellers for reproductive services.
According to Center for Disease Control, around 142,435 assisted reproductive technology cycles
resulted in 57,569 infants in 2006.6 It is crucial to a market transaction that the trading parties are
acting voluntarily even if they are constrained by the rules of the marketplace or their own
resources.7 Semantics influence the free trade aspect of the baby market by creating conflicting rules
in the marketplace for altruistic and commercial transactions for sperm, eggs and embryos.

     Buyers and sellers in the baby market remain reluctant to acknowledge they are participating in a
commercial transaction to acquire a child.8 Part of this reluctance is related to the fact that the sale
of reproductive cells used to create a child, known as gametes, is technically forbidden in some
states.9 Buyers and sellers can create markets in spite of legal prohibitions such as the market for
bootleg liquor during Prohibition. The market growth for gametes shows that the market participants
are willing to risk criminal penalties in order to form families.10 If the legal prohibitions cannot
successfully abolish a market, then the law should instead seek to protect vulnerable parties from the
dangers inherent in a black market.

     Law plays a crucial role in market development by providing a system of property rights against
which exchanges take place.11 The question of whether, or to what extent, sperm, eggs, or frozen
embryos are property is still being resolved by the law12. Massachusetts, for example, makes it a
crime to sell embryos or gametes for research but legal to donate them for reproductive purposes.13

This type of hybrid approach of allowing altruistic participants access to the baby market but denying
that access to commercial participants creates confusion and invites abuse of vulnerable
participants.14 Legislators are slow to address the reproductive market because fertility treatments
produce unused embryos, which are linked with stem cell and abortion politics.15 However, the law,
at a minimum, could clarify legal relationships and provide protection for baby market participants by
determining the test or criteria needed to establish parental rights. 

     Initially, the sperm market languished due to an unclear legal status of the legitimacy of the
child.16 As a result, few doctors offered artificial insemination as a treatment for infertility despite
the easy access to the technology.17 Once state laws clarified that a child born to a wife using donor
sperm is legally the child of the married couple, the market for sperm and insemination services grew.
Clarifying the relationships of the participants and the legitimacy of the child resulted in greater
protection for all the parties, including the baby.

     The baby market extends past the trade of gametes to embryos. About 1.1 million American
women undergo infertility treatments annually.18 In vitro fertilization is an expensive, complicated
process that requires several eggs to ensure viable embryos for implantation.19 Although some
embryos will be transferred to their biological mothers, others remain unused. Embryos that are not
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implanted typically are frozen in nitrogen. There are probably about 500,000 frozen embryos stored
nationwide.20 The legal status of embryos is not clearly established, especially when one parent does
not supply genetic material for the child or the parents are not legally married. Almost all couples
that undergo in vitro fertilization or other procedures rely on contracts to outline their wishes and
determine their parental rights. States such as Illinois and Georgia21 offer one-size-fits all state law
approach that simply cannot address varying concerns for baby market participants. Then, there is the
risk, that even if the parties contract, the agreement will not be judicially enforced. For example, the
Baby M22 court, in invalidating a surrogacy contract supported by commercial consideration, reasoned
that commodification was harmful to all involved: the future child, the gestational surrogate, the
natural father, and the adoptive mother. It concluded that “[t]here are, in a civilized society some
things that money cannot buy.” In so doing, the court drew upon the kind of discomfort many feel
regarding certain financial exchanges, such as paying a spouse for sex, paying for a baby, or paying for
a mail-order bride.23

III. CONTRACTING FOR CHILDREN

     The baby market and the adoption market both exist to supply people with children. The
distinction is that the baby market offers services to assist people with obtaining biological children
whereas the adoptive market offers services to assist people with obtaining children. In both markets,
contracts are used to facilitate the process. In both markets, altruistic contracts with token
consideration are viewed more favorably than commercial contracts supported by financial
consideration. Despite the discomfort in the subject matter, the rules for contracting for assisted
reproductive services for biological children should clearly define the roles and responsibilities of the
“parents” for the ultimate intended beneficiary of the contract, the child.

     Contract law stabilizes markets by clarifying when agreements between parties are judicially
enforceable. The inability to enforce a contract because it is illegal or violates public policy will
either likely prevent the development of a new market or drive it underground into a “black market”.
For example, the law delayed the growth of the donor sperm market because of the questionable
outcome of the child’s parentage. As a result, even if the parties did contract for donor sperm, there
was no certainty as to how the agreement will be judicially enforced. Once the Uniform Parentage Act
clarified the legitimacy of the child by providing that when a husband gives written consent to his wife
for insemination or, alternatively supported his wife and child that the child was legitimate, the sperm
market grew.24 Egg donation is often equated to that of sperm donation but egg donation is more
invasive due to the harvesting process.25 The American Society for Reproductive Medicine has
recommended that egg donors receive no more than $5,000 per cycle; the average number of hours
and egg donor spends in a medical setting by the average payment to sperm donors.26 Yet, some
advertisements offer higher prices for “premium eggs”.27 Rather than letting the participants in the
baby market set the price of gametes according to the value given to them by the market participants,
courts can dictate which trades are donations, which are sales and which constitute criminal conduct.
Parties contracting for gametes and parental rights in the baby market often bump into state laws that
create a different result than the trade that the contracting parties intended. Sadly, only a few states
have enacted any kind of legislation addressing assisted reproductive technology.28 Left without
statutory guidance, courts struggle to determine whose interest shall prevail with disputes arise.29

Courts remain deeply influenced by biology over intent to establish parental rights contracted for
between the participating parties.

     In Davis v. Davis,30 there was no contract causing the Tennessee Supreme Court to resort to using
a balancing test to weigh the interests of the parties against each other. The Tennessee Supreme
Court found that embryos inhabit “an interim category that entitles them to special respect because
of their potential for human life.”31 The court declared any agreement regarding the disposition of
frozen embryos should be presumed valid and enforceable.32 The court determined that the essential
question was whether the parties would become parents triggering their constitutional right to privacy
and the related right to procreate or avoid procreation. The court found that women and men must
be seen as “entirely equivalent gamete providers.”33 The court declined to award the divorcing wife
in Davis the frozen embryos she had created with her husband because he objected to becoming a
parent even though the couple had entered into a contractual agreement to the contrary.

     In re CKG, the Supreme Court of Tennessee faced a dispute involving assisted reproductive
technology by determining parental rights for triplets born from egg donation to an unmarried
couple.34 The unmarried couple signed a contract where the man agreed to provide the sperm and the
woman agreed to “hereby accept all the legal responsibilities required of such a parent”.35 The
relationship deteriorated with both parents seeking custody of the children. The man alleged he was
entitled to full custody because, under the state’s parentage statutes, the woman did not qualify as a
“mother” to the children. Although the court found that the woman was the legal mother of the
children, it restricted its holding to the specific facts before it. The court did not reach its decision
solely by enforcing the parties’ contract but, rather, saw the contract as a sign that the woman
agreed to voluntarily take on the responsibilities of a mother.

     In Roman v. Roman, the Texas Court of Appeals followed a contractual approach. It observed that
there was “an emerging majority view that written embryo agreements between embryo donors and
fertility clinics to which all parties have consented are valid and enforceable so long as the parties
have the opportunity to withdraw their consent to the terms of the agreement.36 The court deduced
from the reproduction statutes on the books that the public policy of the state would support a
contractual approach.37 Under the particular facts of the case, the couple signed a consent form
explicitly electing to have the embryos destroyed in the event of a divorce. The divorcing wife
thought that the provision applied after one attempt at implantation. The court might not have been
fully considered, “the evidence shows that she was aware of and understood the significance of her
decision.”38

     In A.G.R. v. D.R.H. & S.H., a woman served as a surrogate for her brother and his male spouse,
giving birth to twins conceived with the spouse’s sperm and donor eggs. Although a contract was



signed agreeing that the woman’s brother would adopt the children, the trial court, following the Baby
M decision, ruled that the spouse and the surrogate mother are the child’s legal parents. The
surrogate’s brother was given no parental rights.

     In contract law, a lot of emphasis is placed on determining what the parties’ rights will be in the
event the contract is terminated. Case law provides the background to know what approach the courts
will take if they are asked to judicially interpret the parties’ agreement. The above cases illustrate
that the courts struggle with balancing party intent with public policy when it comes to parental
rights. Only around six states have statutes expressly addressing parental rights involved with egg or
embryo donations.39 Most of these statutes center on written consents. To form a test tube baby
there could be as many as five consents: an egg donor; a sperm donor; the couple intending to parent
the child and a surrogate. Although society’s definition of family is changing, state laws remain rooted
in conventional language which excludes unmarried couples, gay, lesbians and single parents. A
contract law approach would allow the parties the flexibility to determine the specific, unique facts
that, to them, establish parental rights. To help the courts with the public policy aspect, a better
approach would be for the law to define parents’ legal status in the baby market similar to the
definitions of the parents’ legal status in the adoption market. Just as there is intent to adopt a child;
there are “intended parents” in the baby market even if the relationships between the “parents”
deteriorate after the birth of the child. Intent to form a family better reflects the gradual societal
shift toward a broader definition of family as evidenced by cohabitation, gay or lesbian partnerships
and other non-nuclear family arrangements.

IV. CHILDREN CONTRACT SOLUTIONS

     If a contract is to achieve its goal, it must be clear to the parties and memorialize their true
expectations. Contracts for assisted reproductive arrangements should contain a clear statement of
intention, financial responsibilities, how extra genetic material will be handled, fetal reduction and
the post birth relationship of the child. Since most baby market participants do not always have a
legal background, the agreements they enter into often fall short in clarifying the roles and
expectations of the parties. Parties without equal bargaining power may be less able to enter into an
agreement that fully protects their interests. Baby market participants need protection provided in
other contracting situations.

     The best approach for state by state consistency would be using a uniform law. Model Acts are
used in the areas of contract law such as the Uniform Commercial Code. The Uniform Commercial
Code allows for sales transactions without requiring the strict common law rules of offer, acceptance
and consideration be met but does require that all negotiations take place “in good faith and fair
dealing”. These uniform laws help buyers and sellers manage their expectations while giving them the
flexibility to transact business. There are uniform laws applicable to assisted reproductive technology.
Laws like the Uniform Parentage Act and the American Bar Association Model Act Governing Assisted
Reproductive Technology40 should be useful in establishing parental rights and preventing conflicts
issues. Yet, the Uniform Parentage Act does not really address issues associated with the issues of
assisted reproductive technology and the complicated problems that arise with that technology. The
American Bar Association’s Model Act, unlike the Uniform Parentage Act, does address assisted
reproductive technology in the areas of informed consent (Art. 2); mental health consultations (Art. 3);
privacy (Art. 4); and payment (Art. 8).The American Bar Association’s Model Act addresses the status
of children born of assisted reproduction as well as the status of the gamete donors. Due to its
comprehensive nature, some sections of the American Bar Association’s Model Act conflict with the
provisions of the Uniform Parentage Act. These conflicts mean that the American Bar Association’s
Model Act would not be able to instantly create uniformity. States would not only have to undertake a
review of their statutes for conflicts, they may also be reluctant to adopt a Model Act like the
American Bar Association’s which covers such sensitive, emotionally and politically charged areas
associated with assisted reproductive technology such as the disposition of embryos. Even if states do
adopt a model act, there will likely be differences in interpretation and application. These differences
will make planning for contract rights difficult as the subject nature, a child, is unique.

     Middlemen are often used in areas of contract law where the commodity is specific or unique such
as real estate.41 While one cannot compare a child to a piece of real estate, both are special and
unique. Real estate brokers perform significant duties in real estate transactions. Their involvement
protects vulnerable parties and ensures that conditions precedent is performed pursuant to the
parties’ agreement. Using a child-interest advocate as a middleman in the bargaining and contracting
process can create adoption-like protections in the baby market. In order to protect a child’s interest,
a child interest advocate can commit the baby buyer to meet clear and stringent responsibilities with
respect to the child’s welfare as a condition precedent to the gamete or embryo sale. The child
interest advocate can screen entrants similar to the work by adoption agencies. People guilty of child
abuse, neglect or cruelty, rape or incest, or other relevant criminal offences could be excluded as
market participants. Likewise, those having severe physical, mental and financial disabilities could be
excluded as market participants. For those who would argue that this type of screening is
discriminatory, current laws remove children from these types of parents whether biological, foster or
adoptive. The child interest advocate can process and determine the specific terms of the contract
tailored to the parties (including the child’s) prospective needs. The child interest advocate can help
set prices, monitor performance and protect economically disadvantaged parties from exploitation.
Similar to real estate brokers, child interest advocates could have requirements for education, training
and licensing to ensure that the interests all market participants, including the baby, are sufficiently
represented by a skilled professional.

     Parties could contract for parental rights using a de facto parentage test as the performance
standard for parenting. The United States Supreme court in Britain v. Carvin let stand the decision of
In re Parentage of L.B. in which the Washington Supreme Court held that its state’s common law
recognizes de facto parent. To establish standing as a de facto parent with the rights and obligations
similar to those of a biological or adoptive parent, the prospective parent had to prove that: (1) the
natural or legal parent consented to and fostered the parent like relationship; (2) the prospective
parent and the child lived together in the same household; (3) the prospective parent assumed
obligations of parenthood without expectation of financial compensation and (4) the prospective



parent had been in a parental role for a length of time sufficient to have established with the child a
bonded dependent relationship parental in nature. Recognition of a de facto parent was limited to
those adults who had fully and completely undertaken a permanent, unequivocal, committed and
responsible parental role in the child’s life. Contracting parties who include these terms in the
children contracts can create performance benchmarks that will assist the court in determining the
intent of the parties to assume the rights of parentage. This is particularly helpful in the baby market,
because unlike in the adoption market, only one parent may have provided genetic material for the
child. State laws favor genetic parentage and, in the event the relationship between the parents
suffers, the non-genetic parent may be completely denied visitation with the child. Contracting parties
should be afforded a means of relief in the event the relationship does not hold during the minority of
the child to ensure both parents are able to maintain a lasting, loving relationship with a child who
may not be genetically related to them.

     The intent driven test of family formation seems to be the course, at this time, to best address
the status of the parental rights and ensure the best interest of the child. The difficulty of contract
law in the area of assisted reproductive technology is the application of the public policy argument
that children are not property to be purchased. Of course, children should not be turned into “items”
that could be bought or sold for a price.42 However, determining parentage based on genetics often
runs afoul of the purpose of seeking assisted reproductive technology in the first place. Creating baby
contract guidelines will assist courts in interpreting the parties’ agreements that they enter into at
the advent of seeking the technology. Otherwise, it will always be a case-by-case examination of the
bargain versus biological genetic rights. This slip-shod method will impair the ability of the baby
market participants to determine how they would resolve a future dispute. Legislators must assist the
courts by modernizing public policy to honor the new brand of family in society.

V. CONCLUSION

     Not all contracts should be legal and enforceable in law. Contracts should be enforceable unless
their nonenforcement can be justified. Semantics should not drive the law. The law should not render
reproductive services illegal due to the commercial nature associated with transaction to acquire a
child. Freedom to contract is one of the few ways the market participants can be sure that all of their
considerations in an emotionally driven transaction are met. Yet, the legal definition of parent in state
statutory schemes can conflict with the parties’ contracted for parentage intentions. Commercial
gamete contracts should be enforceable if the applicable facts support the intention to parent the
child. If people want to use assisted reproductive technology services for a child, let both commercial
and altruistic donations enter the marketplace. Despite the discomfort in the subject matter,
lawmakers need to provide some rules for the marketplace to protect vulnerable participants in the
baby market, including those of the unborn. The law needs to catch up with the rapidly evolving area
of assisted reproductive technology to govern the rights of families formed by contract.
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