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From the Editors' Desk

The 130th Annual TBA Convention was held June 15-18, 2011, in Chattanooga,
including a meeting of the TBA Family Law Section. Andrew Cate commenced
his term as the new Chair of the Section. A big thank you to Barry Gold for his
service to our Section as the 2010-2011 Chair. Under his leadership, the Section
resurrected its periodic newsletter in order to advertise services unique to this
Section and to publish news noteworthy to family law practitioners across
Tennessee.

In this Summer issue, we summarize the recent U.S. Supreme Court opinion of
Turner v. Rogers, a matter of child support arrearage and the issue of
constitutional right to counsel. We also provide snapshots of family law-related
legislation passed by the 2011 session of the Tennessee legislature, and we
introduce you to your new Section Chair, Andrew Cate.

Editor Rebecca K. McKelvey, Esq. STITES & HARBISON, PLLC, Nashville
Rebecca.McKelvey@stites.com
Profile: http://www.stites.com/attorneys/334/rebecca-k-mckelvey

Assistant Editor Jessica J. Uitto, Esq.

Letter from the Chair

Both personally and on behalf of the entire Family Law Section of the TBA,
welcome to the August 2011 Family Law Section e-Newsletter.

If you are already a member of the TBA Family Law Section, you know the
benefits of membership. If you are not a member, please consider this your
personal invitation to join in the many benefits of section membership.

The TBA Family Law Section endeavors to meet the challenge of participating in
the reasoned and principled evolution of family law, and at the same time,
keep its membership up to date as the laws change. To this end, we believe
you will find the TBA Family Law Section e-Newsletter to be a helpful,
convenient, and useful resource for you, in your quest to stay current and
informed about family law in general, and Tennessee family law in particular.

In addition to the information and links in this e-Newsletter, please take a
moment to point your web browser to the TBA Family Law Section web page,
http://www.tba.org/sections/FamilyLaw/index.html, so that you can explore
the additional links and information posted there. The TBA is in the process of
revising and upgrading its web site, and once this process is complete, the
Family Law Section’s web page will be updated and renovated as well, to
include even more timely, interesting, and helpful information and materials.

On a personal note, the Family Law Section expresses its sincere thanks to
Rebecca McKelvey, who has served as Editor of the e-Newsletter since June
2010. Rebecca has served the Section with dedication and distinction, and we
are grateful for her work. Now that Rebecca’s term as editor has ended, please
contact me if you have interest in serving as editor or assistant editor of the e-
Newsletter. Thanks also to Jessica Uitto, who served as Assistant Editor, and
special thanks to Christy Gibson, the TBA Family Law Section program
coordinator, without whose dedication there would be no e-Newsletter.

We invite and welcome your comments, suggestions, and even criticism. Please
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feel free to send me an e-mail at andrew.cate@amclawtn.com to let the TBA
Family Law Section know how we can improve and better serve the Family Law
bar, and to let us know how you would like to be involved with the TBA Family
Law Section.

Best regards,
Andrew

Andrew M. Cate
Chair, TBA Family Law Section 2011-2012
andrew.cate@amclawtn.com

Section News

On June 23, 2011, 57 attorneys attended the TBA CLE presented by TBA Family
Law Section.

McWilliams & Gold is the 2011 recipient of the Legal Aid of East Tennessee Firm
of the Year Award for their demonstrated commitment to representing low-
income clients in pro bono cases, and for supporting local pro bono initiatives,
including free legal advice clinics. In the past year, McWilliams & Gold’s two
attorneys, Leslie McWilliams & Barry Gold, have assisted a total of 11 pro bono
clients with family law matters. The firm is deeply committed to improving the
lives of underserved children. As a result, they focus their pro bono efforts on
helping low-income families achieve successful adoptions. Jamie Carpenter, a
paralegal at McWilliams & Gold, is also heavily involved in the firm’s pro bono
efforts and, tonight she will be the first recipient of the Pro Bono Paralegal of
the Year Award.” (see www.laet.org).

TBA Family Law Section member Mitchell A. Byrd, 61, passed away on May 24,
2011. Mitchell was chair of the Tennessee Bar Association's Family Law Section
in 2007-2008, served on the Family Law Code Commission as well as the Child
Support Guidelines Committee, and was a contributing author to the Alimony
Bench Book. Mitchell was honored by the section on May 19, 2011, with a
resolution of "appreciation, thanks and gratitude for his years of dedicated
service.

Editor Note: Please contact the editors to notify of Section news items you
would like to see published in the next newsletter issue.

Member Perk!

Members of the TBA Family Law Section receive certain perks!

New alimony bench book for TBA Family Law Section members: The 9th Edition
Alimony Bench Book is now available free in downloadable format to the
members of the TBA Family Law Section. The 9th Edition Alimony Bench Book
includes Published and Unpublished cases from August 8, 2003 through
December 31, 2010. To download your free copy of this publication, go to the
following link:

http://www.tba.org/alimony/

You can download the Alimony Bench Book in either PDF or Microsoft Word
format.

A loose-leaf printed version of this publication may also be purchased for $40
per book ($50 in a 3-ring binder) from the online TBA Bookstore at
https://www.tba2.org/TennBarU/bookstore-Pubs.html or by contacting the
Tennessee Bar Association at (800) 899-6993 or (615) 383-7421.

The TBA would like to thank Alimony Committee Chair Amy Amundsen and all
of the members of this Committee for their hard work and commitment to this
publication. The Committee’s hope is that this book will assist judges in their
attempts to award consistent alimony in cases across Tennessee and assist the
lawyers to present their cases in front of the Court. Thanks also to authors Amy
J. Amundsen, Gregory D. Smith, Jeff Levy, Mary Frances Lyle, and Judge Don
Ash, listed in order of authorship within the Bench Book.
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Case Law Update

Turner v. Rogers

filed June 20, 2011
131 S. Ct. 2507 (U.S.S.C. 2011)

Editor summary of the opinion: The South Carolina Supreme Court held that
the payor father did not have a claim under the U.S. Constitution to a “right to
counsel” for his civil contempt proceedings at which it was alleged that he was
in contempt for failing to pay child support. The U.S. Supreme Court granted
cert and vacated the lower court’s decision, with a remand consistent with the
Court’s Opinion.

The U.S. Supreme Court considered the distinction between civil contempt and
criminal contempt proceedings, in order to determine the issue of whether an
indigent party payor is entitled to appointed counsel when the action is a civil,
not criminal, contempt proceeding. In considering the “private interest” that
would be affected, the U.S. Supreme Court held that such an interest can
presume a right to counsel, but that in this case certain considerations, taken
together, hold against there being a presumption that the State should provide
appointed counsel in every case of a civil contempt proceeding. The Court
noted that for guidance in other cases, it must be determined by the trier of
fact whether inter alia there exist other procedural safeguards and the value of
those safeguards, if any. In this case, inter alia the child support arrearage was
owed to the State, not to the other parent, and so this decision might be
limited in its application, therefore.

The Court held that in this case, it was not a Constitutional violation for the
indigent payor to not be provided with appointed counsel, even though
incarceration was a possible outcome, and, in fact, was the outcome for this
party. In particular, it is significant that the opposing party was unrepresented
and, in this case, there were other procedural safeguards in place to protect
the ultimate fairness of the proceeding. Under this analysis, the payor did not
receive the protection of the Due Process Clause, and, thus, his incarceration
violated the U.S. Constitution.

A dissenting opinion was filed.

To access full text of the opinion, click here:
http://www.supremecourt.gov/opinions/10pdf/10-10.pdf

Legislative Update

The following family law-related legislation was pending before the 2011
Tennessee legislature:

HB 0571/SB 0803 – Shared Parenting: An Act to amend Tennessee Code
Annotated § 36-6-106 relative to child custody:

Status: Signed by the Governor and took effect on June 6, 2011; Public
Chapter Number 433.

Section 1. The following language is added after the first sentence of TCA § 36-
6-106(a):

In taking into account the child’s best interest, the court shall order a custody
arrangement that permits both parents to enjoy the maximum participation
possible in the life of the child consistent with the factors set out below, the
location of the residences of the parents, the child’s need for stability and all
other relevant factors.
__________________________________________
HB 714/SB 1172 – Omnibus Bill: An Act to amend Tennessee Code Annotated
Title 36 and Title 29 relative to court proceedings

Status: Signed by the Governor and took effect on April 25, 2011; Public
Chapter Number 119.

Section 1. The existing language of TCA§ 36-4-121(c)(5) is designated as
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subdivision (A) and the following new subdivision (B) is added:
(B) Dissipation of assets means wasteful expenditures that are not consistent
with spending patterns during the marriage or that are made for purposes
unrelated to the marriage, unless the other spouse condones or fails to object
to expenditures that were known or reasonably could have been known.

Section 2. The following new subdivision (9) is added to TCA § 36-5-101(a):

(9) When the trial court considers a recipient’s right to periodic payments of
retirement or pension benefits in the division of marital property, the receipt of
such periodic payments shall not be considered income to determine an
(ex)spouse’s right to receive alimony or child support. When the trial court
considers the lump sum amount of such benefits or of balances in an individual
retirement account, or any other tax qualified account, distributions of such
lump sum amounts shall not be considered income to determine an (ex)spouse’s
right to receive alimony or child support, but the income generated by the
investment of such lump sum awards shall be considered income for such
purpose.

Section 3. The following new subdivision (j) is inserted in TCA § 36-5-121 and
subsequent subsections are redesignated accordingly:

(j) When the trial court considers a recipient’s right to periodic payments of
retirement or pension benefits in the division of marital property, the receipt of
such periodic payments shall not be considered income to determine an
(ex)spouse’s right to receive alimony or child support. When the trial court
considers the lump sum amount of such benefits or of balances in an individual
retirement account, or any other tax qualified account, distributions of such
lump sum amounts shall not be considered income to determine an (ex)spouse’s
right to receive alimony or child support, but the income generated by the
investment of such lump sum awards shall be considered income for such
purpose.

Section 4. The following new language replaces the existing language in its
entirety of TCA § 36-6-110:

Except when the juvenile court or other appropriate court finds it not in the
best interests of the affected child, upon petition by a non-custodial, biological
parent whose parental rights have not been terminated, the court shall grant
the rights set forth in § 36-6-101(a)(3)(A).

Section 5. The language “or pays the damages ordered by the court” replaces
the language “ordered by the court” in TCA § 29-9-104(b).
__________________________________________
HB 1106/SB 0721 - Mobilized Parents: An Act to amend Tennessee Code
Annotated Title 36, Chapter 6, relative to military parents and child custody

Status: Signed by the Governor and took effect on April 28, 2011; Public
Chapter Number 86.

Section 1. The following new subsection replaces the existing subsection it its
entirety of TCA § 36-6-113(c):

(c)
(1) A court of competent jurisdiction shall determine whether a temporary
modification to a decree for child custody or visitation is appropriate for a
child or child(ren) of a mobilized parent and, if appropriate, hold an expedited
hearing if the exigencies of the mobilized parent's out-of-state assignment
requires immediate attention.

(2) The determination under subdivision (c)(1) includes consideration of any and
all circumstances that are necessary to maximize the mobilized parent's time
and contact with the parent's child that are consistent with the best interest of
the child, including, but not limited to:
(A) The ordered length of the mobilized parent's call to active duty;
(B) The mobilized parent's duty station or stations;
(C) The opportunity that the mobilized parent will have for contact with the
child through a leave, a pass or other authorized absence from duty;
(D) The contact that the mobilized parent has had with the child before the
call to active military duty;
(E) The nature of the military mission, if known; and
(F) Any other factor that the court deems appropriate under the circumstances.

(3) The court shall allow for testimony to be given to the court by electronic
means while the military parent is absent from the state if necessary.



Section 2. The following new subsection replaces the existing subsection it its
entirety of TCA § 36-6-113(e):

(e) This section shall not limit the power of a court of competent jurisdiction
to permanently modify a decree of child custody or visitation in the event that
a parent volunteers for successive or frequent duties that remove the parent
from the state and that make the parent unavailable to effectively supervise
and care for a child.
__________________________________________
HB 0570/SB 0509 – Frivolous Order of Protection; Costs/Fees: An Act to
amend Tennessee Code Annotated Title 36, Chapter 6, Part 6, relative to
orders of protection

Status: Signed by the Governor and took effect on June 6, 2011; Public
Chapter Number 402.

Section 1. The following new subsection replaces the existing subsection it its
entirety of TCA § 36-3-617:

(a)
(1) Notwithstanding any other law to the contrary, no domestic abuse victim,
stalking victim or sexual assault victim shall be required to bear the costs,
including any court costs, filing fees, litigation taxes or any other costs
associated with the filing, issuance, registration, service, dismissal or nonsuit,
appeal or enforcement of an ex parte order of protection, order of protection,
or a petition for either such order, whether issued inside or outside the state.
If the court, after the hearing on the petition, issues or extends an order of
protection, all court costs, filing fees, litigation taxes and attorney fees shall
be assessed against the respondent.

(2) If the court does not issue or extend an order of protection, the court may
assess all court costs, filling fees, litigation taxes and attorney fees against the
petitioner if the court makes the following finding by clear and convincing
evidence:
(a) The petitioner is not a domestic abuse, stalking victim or sexual assault
victim and that such determination is not based on the fact that the petitioner
requested that the petition be dismissed, failed to attend the hearing or
incorrectly filled out the petition; and
(b) petitioner knew that the allegation of domestic abuse, stalking or sexual
assault was false at the time the petition was filed.

Section 2. Tennessee Code Annotated, Section 36-3-606(a), is amended by
adding the following new, appropriately numbered subdivision:

( ) Directing the respondent to pay the petitioner all costs, expenses and fees
pertaining to the petitioner's breach of a lease or rental agreement for
residential property if the petitioner is a party to the lease or rental agreement
and if the court finds that continuing to reside in the rented or leased premises
may jeopardize the life, health and safety of the petitioner or the petitioner's
children. Nothing in this subdivision shall be construed as altering the terms of,
liability for, or parties to such lease or rental agreement.

__________________________________________
HB 1698/SB 1852 – Grandparent Visitation amendment

Status: Signed by the Governor on June 16, 2011 and took effect on July 1,
2011; Public Chapter Number 500.

SECTION 1. Tennessee Code Annotated, Section 36-6-307, is amended by adding
the following new subdivisions thereto:

(8) Any unreasonable deprivation of the grandparent's opportunity to visit with
the child by the child's parents or guardian, including denying visitation of the
minor child to the grandparent for a period exceeding ninety (90) days;

(9) Whether the grandparent is seeking to maintain a significant existing
relationship with the child;

(10) Whether awarding grandparent visitation would interfere with the parent-
child relationship; and

(11) Any court finding that the child's parent or guardian is unfit
__________________________________________
HB 1332/SB 1150 – Custody of Abused Children amendment



Status: Signed by the Governor and took effect on May 27, 2011; Public
Chapter Number 314.

SECTION 1. Tennessee Code Annotated, Section 37-1-130, is amended by
deleting subsection (d) in its entirety and by substituting instead the following:

(d) No child who has been found to be a victim of severe child abuse shall be
returned to the custody or residence of any person who engaged in or
knowingly failed to protect the child from the brutality or abuse unless the
court finds on the basis of clear and convincing evidence that the child will be
provided a safe home free from further such brutality and abuse. The court
shall file written findings of fact that are the basis of its conclusions on that
issue within thirty (30) days of the close of the hearing or, if an appeal or
petition for certiorari is filed, within five (5) days thereafter, excluding
Sundays. No such child shall be returned to such custody on the basis of the
court's order until five (5) days after entry of the order without the consent of
the department and the petitioner.

SECTION 2. Tennessee Code Annotated, Section 37-1-130; is amended by
deleting subsection (c) in its entirety and renumbering the remaining
subsections accordingly.

SECTION 3. Tennessee Code Annotated, Section 37-1-102(b)(23)(A), is amended
by deleting the current subdivision in its entirety and by substituting instead
the following:

(A)
(i) The knowing exposure of a child to or the knowing failure to protect a child
from abuse or neglect that is likely to cause serious bodily injury or death and
the knowing use of force on a child that is likely to cause serious bodily injury
or death;

(ii) "Serious bodily injury" shall have the same meaning given in § 39-15- 402(d).

SECTION 4. Tennessee Code Annotated, Section 37-1-102(b)(23)(C) is amended
by inserting the language "39-15-402," immediately following the language "39-
15-302".

New Forms!!

Order of Protection http://www.tncourts.gov/forms-
publications/downloads/forms/?type=440

Parenting Plan and Notice Regarding Insurance Coverage to Spouses and Former
Spouses http://www.tncourts.gov/forms-publications/downloads/forms/?
type=166

Tennessee Supreme Court Rule 40A: No Longer Only
Provisional

http://www.tsc.state.tn.us/sites/default/files/docs/order_revising_rule_40a.pdf

Family Law CLE Across the State

Click here to search for Family Law-related CLEs across the state:

https://www.tnbaru.com/CLE/catalog_by_topic.php?topic=10

Some Handy Courtroom Tips

By: Jerry Hoffer, Cleveland, TN

TOP TEN WAYS TO MAKE A JUDGE MAD
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10. Use big words when you talk when you really don’t know the meaning of
the words

If you don’t understand a word, please don’t try to impress the judge with your
lack of knowledge of the English vocabulary. Just be yourself and answer the
questions to the best of your ability. If you don’t understand a question, by all
means, ask the questioner to repeat it until you understand what is being
asked. Butchering the English language does nothing for your credibility. After
all, it’s a “plea bargain” not a “flea bargain”. You may need a “restraining
order” not a “training order”. And documents are notarized by a “notary
republic” not a “notary republican”.

9. Leave your proof at home

If you have documentation or witnesses that are advantageous to your
argument or case, by all means make sure you bring them to court. Nothing is
more irritating for your attorney and for a judge but to hear over and over
again “I can prove it! I’ve got the papers / pictures / recordings / witnesses,
but I left them at home!”

8. Talking loudly while someone else is testifying

Keep your mouth shut during the testimony of other witnesses. Nothing is more
distracting for your attorney and the court if you continually whisper in a loud
stage whisper to your attorney that the person who is testifying is “nothing but
a dang liar!” Let your attorney concentrate on what is happening and don’t
distract the judge from the testimony by your never ending incredulous
protestations of innocence or disbelief in the dishonesty of the witness.

7. Failing your drug test

You really should not be in a position to have to take a drug screen in the first
place, but occasionally the issue is raised. Failing a drug screen is one of the
most damaging things you can do in the eyes of some judges. The worst
experience is failing a drug screen after you insist your attorney have the other
party tested. If you make this request, do not be surprised if the other side
asks for a drug screen as well.

6. Blame your past legal troubles on the failure of your prior attorney

Most attorneys and judges know each other outside of the courtroom. Some are
friends. Although some of us may not socialize on a daily basis, there is
camaraderie that develops from being in the same profession. Often attorneys
get together once a month for a Bar meeting / luncheon to discuss current
legal trends and topics. Therefore, judges have mutual respect for attorneys
and vice versa. There is nothing to be gained by dissing your prior attorney on
the stand as a way to hide your own failures and irresponsibility.

5. Slam the door on your way out of the courtroom

If the court has ruled against you in some way, you can make things even worse
by storming out of the courtroom and pushing that courtroom door just a little
too hard. It could lead to a free weekend getaway at your local jail.

4. Interrupting

Knock knock. Whose there? Interrupting cow. Interru-------MOOOOOOO! If you
think that is obnoxious, so are the interrupting witnesses. The rules we learned
in Kindergarten are still good rules.

3. Don’t be a smart on the witness stand

When you’re being questioned answer the questions truthfully and respectfully.
There is no sense in making things worse by layering dripping sarcasm from
your voice. And it’s also not the time to ask the other attorney questions if you
think that he or she is a fool. Your job as a witness is to answer the questions
put to you so the court can make a determination.

2. Dress like a slob

I once had a client show up to court arguing for the return of her children.
During her argument she pleaded with the court and indicated that she no
longer drank alcohol. She was an alcoholic and it was a big issue in her custody
case. I didn’t get a chance to look at her very well prior to our hearing
because she was late to court. After the hearing, we met out in the hall to



discuss her options because her children were not returned. At that time I
noticed the Budweiser T-shirt she was wearing showing the Spuds McKenzie dog
and the phrase “born to party”. It never ceases to amaze me what people
wear to court. Baggy pants, dirty shoes, flip-flops, shorts, halter tops, etc. This
is a court of law and you should be showing the court respect otherwise you
will not get respect in turn.

1. Being late to court

Nothing irritates a court more than litigants arriving late to court with some
lame excuse such as I overslept, I forgot, I went to the wrong courtroom, etc.
This is an important day and if your future depends upon your actions, you’ve
got to be there on time.

A little common sense goes a long way….

Editor Disclaimer:
Please note that the views, statements, and beliefs contained in the article,
“Some Handy Courtroom Tips” by Jerry Hoffer are not necessarily
representative of those held by the Tennessee Bar Association, the Editors of
the Tennessee Bar Association Family Law e-Newsletter, and the Chair of the
Family Law Section. This article is for informational purposes only.


