
State of the Section
By Amy Amundsen, Chair

The Newsletter for the Family Law Section

of the Tennessee Bar Association

e began our year by hearing
from our membership as to
what you want our section

to do this year.  Overwhelmingly,
you want to be informed, educated
and active. Here is how we will
accomplish this. 

With the assistance of Rebecca
Bryd’s committee, the Family Law
Section will provide newsletters and

e-Bulletins at least four times per year; September,
January, April and June.

Robin Gresham’s committee on CLE will produce
two seminars this coming year to be held in the major
cities of Nashville, Knoxville and Memphis. The two
seminars will be The New Bankruptcy Code and Family
Law and the new modifications to the child support
guidelines to be held in January 2006.

Now for the “active” role of our membership. WE
NEED YOU to sign up and deliver.

HERE ARE SOME IDEAS:
1. Sign up to teach a class called “Building
Healthy Relationships” to 9th graders in your dis-
trict. A young lawyer has been assigned to your
district and needs your involvement. Email Jean
Crowe to be active with this endeavor.
2. Volunteer to be on one of these committees by
emailing the chair of that committee.
3. Become an ambassador for Barry Gold’s com-
mittee by contacting legislators about bills that
are filed.
You only get as much out of an organization as you

put in. So follow our TBA President’s theme and
STAND UP AND DELIVER.

Amy Amundsen

Rice, Amundsen & Caperton
275 Jefferson Ave
Memphis, TN 38103
(901) 526-6701
(901) 526-6702 (FAX)
Aamundsen@ricelaw.com
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n March, 2005, the Department of Human
Services invited a number of people con-
cerned about the new child-support guide-

lines to meet with representatives of the Department
in order to assist the Department in its effort to con-
tinue to improve the guidelines. The members of the
DHS income shares advisory committee include Mike
Adams, Assistance Commissioner for Child Support;
Circuit Judge Don Ash, 16th Judicial District, Part
three; Kim Beals, Assistant General Counsel; Steve
Cobb; Jean Crowe; State Representative John
DeBerry; Dot Dobbins; Bill Duffy, Program Director
for Child Support; Beth Fortune, President Nashville
Wo m e n ’s Political Caucus; Barry Gold; Jason
Johnson, Director TCSES User Support; W. David
K e l l e y, Assistant District Attorney, 12 Judicial
District; Suzanne Landers; Gena Lewis, Supervising
A t t o r n e y, Child Support Services of Davidson
County; Virginia T. Lodge, Commissioner (Ex
Officio) Tennessee Department of Human Services;
Jim Martin; Mitchell Morgan, Administrator, Ti t l e
I V-D Child Support Program for Juvenile Court of
Memphis and Shelby County; Stuart Wi l s o n - P a t t o n ,
Senior Council, Office of the Attorney General and
Reporter; State Senator Curtis Person; Allan F.
R a m s a u r, Executive Director (Ex Officio), Te n n e s s e e

Bar Association; Scott Rosenberg, Child Support
Referee, Juvenile Court of Davidson County; Scott
R o y, Board Chairman, Dads Against Discrimination
OR alternate Tony Gottlieb, President; Sarah
Sheppeard; Circuit Judge Marietta Shipley, 20th
Judicial Circuit, Division 4, Division 2; Appellate
Judge Charles Susano, Tennessee Court of Appeals,
Eastern Section; Circuit Judge W. Neil Thomas,III,
11th Judicial District, Division 4; Circuit Judge Karen
Williams, 30th Judicial District, Division 3.

This group met at least once a month until
September 15; and in between monthly meetings, sub-
committees met to consider possible changes in the
guidelines and the ramifications those changes might
have. The group listened to a number of experts and
did a great deal of research on their own initiative. A
number of changes have been recommended to the
Department of Human Services. The Department has
taken those changes under advisement.

Whenever the Department recognized a problem
that could be addressed immediately, it has made
changes in the calculator or the guidelines. S i n c e
J a n u a r y, several substantial changes have been made in
the calculator.  Therefore it is important to check the
Department web site on a regular basis until the
Department has completely finalized the guidelines. ■

Department of Human Services Income Shares
A d visory Committee

I

Check the Department of Human Services web site for changes in the child-support
guidelines. http://www.state.tn.us/humanserv/child-support.htm
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n April 20, 2005 the Bankruptcy Abuse
Prevention and Consumer Protection Act of
2005 (S. 256) was signed into law, largely as

a result of the intense lobbying efforts of banks and
credit card companies. This aAct is a major reform to
the Bankruptcy Code. Most, but not all, of its provi-
sions become effective on Oct. 17, 2005. The new law
applies only to cases filed on or after Oct. 17, 2005.
The current bankruptcy law will continue to apply to
cases filed prior to Oct. 17, 2005. The intent of
Congress in passing this law was to improve and to
restore integrity to the current bankruptcy system,
and to promote the personal responsibility of debtors.
A major purpose of the Act is to eliminate the abuse
that apparently runs rampant in the current system
and is designed to curb the practice of serial filings by
the same debtor.

As you might have guessed based on the propo-
nents of this act (creditors), many aspects of the new
Bankruptcy Act are not debtor-friendly, and many of
the attorneys for debtors are complaining about it and
are increasing their attorney’s fees accordingly. Under
the new law, it will be much more difficult for a con-
sumer debtor to qualify to file a Chapter 7 bankruptcy
case (liquidation of assets, if any, and usually a rela-
tively quick discharge), and more debtors will be
forced to file Chapter 13 cases (commonly known
as “wage earner” cases), where debtors are required
to pay back a portion, or sometimes all, of their
debts over a three to five year period. Under the
new bankruptcy law, many more debts
will be classified as non-dischargeable
debts. Furthermore, as a result of
these and numerous other massive
changes to the current
Bankruptcy Code, which are
too numerous to delve into
here, many debtors are now
rushing to file bankruptcy cases
prior to Oct. 17, 2005. 

Beginning Oct. 17, 2005,
debtors will have to undergo a
“means test” under Bankruptcy Cod e
Sec. 707(b)(2), to determine whether
they qualify to file a Chapter 7 case. If a
d e b t o r ’s current monthly income is less
than the state median income,1 the means
test does not apply and a debtor can file a
Chapter 7 case. If a debtor’s income is
greater than the state median income,
then the means test does apply and a com-

plicated formula is used to determine whether the
d e b t o r, after deducting arbitrary, allowable expenses
as determined by the IRS, has enough income left
over at the end of the month to pay back the debtor’s
debts over a five year period under a Chapter 13
plan. If, under that formula, a debtor has at least
$166.67 of “disposable income” left over per month
($10,000.00 over a five year period) which could be
used to pay back debts, regardless of the amount of
d e b t o r ’s unsecured debts, or if the debtor has at least
$100.00 left over per month ($6,000.00 over a five
year period) and that additional income is sufficient
to pay at least 25% of debtor’s non-priority unsecured
debts over a five year period, substantial abuse is pre-
sumed, and if a Chapter 7 case is filed, it will be dis-
missed or, with the debtor’s permission, converted to
a Chapter 13 case, unless the debtor rebuts that pre-
sumption with detailed documentation of special cir-
cumstances. Any attorney filing a Chapter 7 case
where abuse under the means test is presumed and
not successfully rebutted could be subject to sanc-
tions and civil penalties.

Under the new law, debtors must obtain pre-peti-
tion credit counseling from an accredited credit

counseling agency no more than 180 days
preceding the filing of the petition.
Furthermore, debtors must attend a post-
petition instructional course as a pre-con-

dition to receiving a discharge.
Chapter 7 and Chapter 13 debtors will

also be required to show proof of their
income by providing the trustee

with their federal income tax
returns from the previous tax

y e a r, and all pre-petition tax
returns must be filed in order
to proceed with a Chapter 13

case. If all post-petition tax
returns are not filed as required
under non-bankruptcy law, a
d e b t o r ’s case could be dismissed

or converted. 
Under the new act, before debtors

can reaffirm a debt, they must file a
disclosure of income statement,
stating that they have the ability to
pay the debt, and that payment of
the reaffirmed debt will not cause an
undue hardship on the debtor.
Under the current law, no such
showing is required

O

Brief Update Regarding Changes to the
Bankruptcy Code and How Those Changes 
Will Affect Family Law Pra c t i t i o n e r s
By Kendra H. Armstrong

(continued on page 4)
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Under the new law Chapter 13 cases will be even
more closely monitored, and debtors will be required to
file a detailed income and expense statement on an
annual basis, signed under penalty of perjury, which will
include the identity of all persons who contributed to
the debtor’s household income and the amounts of their
contributions to the debtor’s household.

The good news for family law practitioners is that the
new bankruptcy laws will, hopefully, make life a little
e a s i e r. Under the new law, gone are the days of trying to
painstakingly figure out whether an obligation arising in
a Marital Dissolution Agreement or a Final Decree of
Divorce is a support obligation, actually in the nature of
support, and whether or not a debt to a third-party, such
as the promise to pay a credit card and hold a spouse
harmless, is a non-dischargeable debt. Under the new
act, all domestic support obligations are non-discharge-
able. Period. A “domestic support obligation” under the
new law is defined under § 101(14 A-D) as a debt under
applicable nonbankruptcy law owed to:

a spouse, former spouse, child, child’s parent,
legal guardian, or responsible relative, for
a l i m o n y, maintenance or support, and is estab-
lished by a separation agreement, divorce
decree, property settlement agreement, court
o r d e r, or determination under applicable non-
bankruptcy law by a governmental unit, and it
includes debt assigned to a governmental unit
for collection purposes. 
Pursuant to § 507(a)(1), all domestic support obli-

gations have been moved to first priority, ahead of
even the IRS, (subject to payment of certain adminis-
trative expenses incurred by the trustee in adminis-
tering assets otherwise available for payment of
claims). Therefore, all domestic support obligations
under the new act are non-dischargeable priority
claims, entitled to first priority over all other claims
(except as was just noted). 

Under the new law, all domestic support obliga-
tions, including non-support obligations, are auto-
matically excluded from discharge, and it will no
longer be necessary, as it currently is under 
§ 523(a)(15) to file a complaint to determine dis-
chargeability of certain divorce-related debts, and the
two prong test to determine whether the assumption
of a debt under § 523(a)(15) is dischargeable has been
deleted and no longer applies. There is, however, an
I M P ORTANT CAV E AT that must be observed.
Under the current law, which, in many cases requires
the excruciating application of various tests to deter-
mine the dischargeability of certain debts arising
under a Marital Dissolution Agreement or Final
Decree of Divorce, will still apply to all cases filed
prior to October 17, 2005, so unfortunately, for now,
we can’t throw all of those considerations out the
w i n d o w. However, after October 17, 2005, there will

be a much lighter burden for divorce practitioners to
bear in drafting Marital Dissolution Agreements and
Final Decrees of Divorce.

The automatic stay has been substantially mod i-
fied under the new law, and in many cases, is not as
readily available to certain debtors to protect them
from creditors as it is under the current law. The
exceptions to the automatic stay as it applies to
domestic relations and domestic support actions has
been broadened. Pursuant to § 362(b)(2), the auto-
matic stay will no longer apply to the following
domestic relations/domestic support actions:

• Child custody/visitation actions;
• Marital dissolution actions, EXCEPT as to 

property division;
• Domestic violence actions;
• Withholding of income that is property of the

estate or of the debtor for payment of domestic
support obligations;

• Withholding or suspension of a driver’s license,
professional license, or occupational license as
specified in the Social Security Act;

• Reporting of overdue support obligations to a
credit reporting agency by a parent as specified
in the Social Security Act;

• Interception of a tax refund in satisfaction of a
support obligation; and 

• enforcement of medical obligations as specified
in the Social Security Act.

The expansion of the exceptions to the automatic
stay will make it easier for family law practitioners to
proceed with certain actions without the necessity of
filing a motion in Bankruptcy Court for relief from
the automatic stay, however, in some instances
seeking that relief from the Bankruptcy Court will
still be necessary.

Under the new law, domestic support payments
are not included as income in Chapter 13 cases and
are not property of the Chapter 13 Bankruptcy Estate,
subject to the claims of creditors. Furthermore,
debtors will be required in Chapter 13 cases to give
notice of their bankruptcy to holders of domestic sup-
port claims (which they should have always been
doing but oftentimes did not do), and any Chapter 13
debtor who fails to pay post-petition support obliga-
tions can have his or her case dismissed or converted
to a Chapter 7 case. Additionally, in Chapter 13
cases, debtors must be current on all post-petition
domestic support obligations and debtors must certify
payment of post-petition domestic support obligations
prior to obtaining a discharge. 

Divorce practitioners must advise their clients that
none of the debts and obligations to their
spouses/former spouses pursuant to a Marital
Dissolution Agreement or Final Decree of Divorce can

Bankruptcy Code Update (continued from page 3)
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f you have practice questions and concerns,
or if you are willing to share practice infor-
mation with your fellow section members,

sign up today on the TBA Family Law Section’s e-
forum.  The following are instructions for sub-
scribing to this e-forum:

• Go to TBA’s Web Site at: www.tba.org
• Under TBA Information on the left of the

screen choose, “Sections”
• Then choose, “To join A TBA Section

Electronic Forum,  click here”
• Note: To enter this section of the web site

you must have a user name and password
• Your User Name Is Your Six-Digit 

BPR Number
• Your Password Is TBA

• Fill in your contact information in Part 1 
• Subscribed to FamilyLaw-Forum  in Part 2

• You may choose the Live or Digest 
version

• The Digest version gives you one folder 
with all messages at the end of the day

TIPS TO REMEMBER:
• To send a message to the e-forum, the

email address is: FamilyLaw-Forum@tba.org
• If you send a message to this address, every

member of this e-forum will get your mes-
sage so please do not respond (say thank
you, etc.) Unless you are exchanging infor-
mation. Use the e-forum to ask questions
and send information.

• To chat with one person, email them 
separately.

• If you decide to opt-out of this electronic
forum, you may unsubscribe by following
the directions listed above. ■
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be discharged in bankruptcy, and that they must be
current on all such payments in order to even get a
Chapter 13 plan confirmed. That means, for example,
that a spouse who promises to pay certain credit card
debts pursuant to a Marital Dissolution Agreement
cannot get behind on them and expect to file a
Chapter 13 case and get their Chapter 13 plan con-
firmed until the payments are brought current. If they
successfully file a Chapter 7 case, the domestic sup-
port obligations will not be discharged. Child sup-
port, alimony, and all other obligations assumed
pursuant to a Marital Dissolution Agreement or Final
Decree of Divorce must be paid, and divorce clients
must know that they can no longer avoid paying
them under the new bankruptcy law. CLIENTS
NEED TO BE WARNED OF THESE FA C T S
PRIOR TO SETTLING OR OTHERWISE CON-
CLUDING A DIVORCE CASE. Clients should not
assume debts they cannot pay.

F i n a l l y, the new bankruptcy law, which primarily
goes into effect on October 17, 2005, is creditor
f r i e n d l y, and is much more friendly to creditors who
hold claims for domestic support obligations than is
the current law. The changes in the law will make
the drafting of Marital Dissolution Agreements and

Final Decrees of Divorce easier, however, with that,
the burden to those clients who assume obligations
pursuant to Marital Dissolution Agreements and
Final Decrees of Divorce will be much heavier.
More divorce litigation will not be automatically
stayed by the filing of a bankruptcy case, however,
one should still be careful and determine whether
or not his or her cause of action is excepted from
the automatic stay pursuant to § 362(b)(2).
Overall, the changes to the bankruptcy law should
prove helpful to family law practitioners. ■

N O T E
1. In Tennessee, in 2003 inflation-adjusted dollars,
the median family income for a 2 person family was
$41,365.00. See http://www. c e n s u s . g o v / h h e s / w w w /
income/medincsizeandstate.

Kendra H. Armstrong serves on the TBA Family Law

Section’s Executive Council and is with the firm of Jewell

& Armstrong in Cordova, Tennessee.
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