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September 2, 2016 

Judge Casey Moreland 
Justice A.A. Birch Building 
408 Second Avenue North 

Suite 5110 

Nashville, TN 37201 

Dear Judge Moreland: 

You have asked whether, regarding a matter in which a special judge previously 
heard the proof presented, an elected judge, to whom the matter had been assigned, later 
may sign the order, presumably, memorializing the finding made by the special judge. 

As chair of the Judicial Ethics Committee, I am authorized to provide a response to your 
inquiry. As I will explain, I believe that the Tennessee Code of Judicial Conduct requires 
that judges avoid the practice which you have described. 

A number of provisions of the Code of Judicial Conduct are relevant to this 
matter. Rule 1.2 requires that a judge “act at all times in a manner that promotes public 
confidence in the independence, integrity, and impartiality of the judiciary, and... avoid 
impropriety and the appearance of impropriety.” Comment [3] to this Rule explains that 
conduct which “compromises or appears to compromise the independence, integrity, and 
impartiality of a judge undermines public confidence in the judiciary.” Comment [5] 
explains that the test for impropriety is whether the questioned conduct “would create in 

reasonable minds a perception that the judge violated this Code or engaged in other 
conduct that reflects adversely on the judge’s honesty, impartiality, temperament, or 
fitness to serve as a judge.” Taken together, this Rule and the relevant comments do not 
allow an elected judge to enter a final order as to a matter in which the proof was heard 
by a special judge, who would have acted as the trier of fact, for such conduct could 
appear to be an impropriety and could undermine confidence in the judiciary. 

Rule 2.1 requires that “[t]he duties of judicial office, as prescribed by law, shall 

take precedence over a judge’s personal and extrajudicial activities.” Comment [3] to 
this Rule explains that it is to be “construed in a reasonable manner,” allowing a judge’s 

absence from court for “temporary” situations, such as “[f]amily obligations, illnesses,
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emergencies, and permissible extrajudicial activities.” Thus, before utilizing a special 
judge, the elected judge should remember that the duties of the judicial office take 
precedence over non-judicial activities and make certain that the absence is due to one 
of the allowable circumstances described in this Rule. 

Rule 2.2 provides that judges “shall uphold and apply the law, and shall perform 
all duties of judicial office fairly and impartially.” Comment [1] provides that “[t]o 
ensure impartiality and fairness to all parties, a judge must be objective and open- 

minded.” Rule 2.5(A) requires that judges perform their duties “competently, promptly 
and diligently.” Comment [4] to this Rule provides, in part, that “a judge must 
demonstrate due regard for the rights of parties to be heard and to have issues resolved 
without unnecessary cost or delay.” Rule 2.6(A) requires judges to “accord to every 
person who has a legal interest in a proceeding, or that person’s lawyer, the right to be 
heard according to law.” Rule 2.7 requires that judges “hear and decide matters 
assigned” to them, and the Comment to this Rule provides, in part, that “[j]Judges must be 
available to decide the matters that come before the court.” In my opinion, the procedure 
which you have described reasonably could be viewed as violating each of these Rules. 
The practice of having a lawyer, acting as a special judge, hear the evidence and, then, 
presumably determine the outcome, later to be ordered by the elected judge, reasonably 
could be viewed as violations of each of the Rules set out in this paragraph. Particularly, 
it is difficult to envision how a party was afforded the right to be heard in a matter when 
the elected judge, although making the final determination, was not present when the 

proof was presented. 

Accordingly, based upon the. provisions which I have set out, my opinion is that 
judges, who did not hear the proof in a matter, may not ethically sign orders 
memorializing decisions previously made by special judges, who heard the proof. 

A determination as to the legality of orders signed by the elected judge although 
the proof was heard by a special judge is beyond the scope of the Code of Judicial 
Conduct; and, therefore, I can provide no opinion in that regard. 

Yours truly, 

Wh. Phe 
Alan E. Glenn 

AEG/jcr


