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Letter from the Editor

     This issue is geared toward the lawyer who regularly practices
immigration law. The newsletter alternates issues between emphasizing
immigration matters geared toward the general practitioner, who may have
an immigration issue arise, and issues focused toward the immigration
lawyer. I want to thank this issue's authors: Mabel Arroyo, Mona Mansour
and Dawn Dobbs. If you have an article or a suggestion, please e-mail me at
bbuchanan@kingballow.com or call me at 615-726-5484.

Bruce Buchanan

New USCIS Memorandum Likely to Prevent Some
Foreign Artists from Touring the U.S.

By Dawn Dobbs*

     America is the hub for the entertainment industry and a place that many
foreign artists dream of succeeding in. Artists that have already received
awards and acclaim in their home countries ultimately desire to make it in
the U.S. However, making it in the U.S. requires building contacts,
networking, and the time to develop the basic building blocks required to
be a successful artist in the U.S.

     In Tennessee, we have our share of foreign artists coming to the area to
work in a temporary status. These artists are required to have the proper
work authorization and status to be able to perform at any venue and earn
money, including tips. Along with foreign artists, we also have producers,
sound engineers, video production teams, artist managers and entrepreneurs
that provide immigration attorneys with many challenges.

     A temporary visa or status is available to artists or individuals with
extraordinary ability or achievement in their field. Visas are issued by U.S.
consulates in foreign countries, through the Department of State. Petitioning
employers file an application with the U.S. Citizenship and Immigration
Service (USCIS). Once the application is approved by the USCIS, the artist
will make an appointment at the U.S. consulate to obtain his temporary
visa. The visa will allow the artist to enter the U.S. for a specified period of
time, not to exceed three years. Status can be adjusted by the USCIS if an
artist is already in the U.S. on a different visa. But, once the artist leaves
the U.S., he is required to get another visa at the consulate to re-enter on
the approved visa classification.

     The most popular visa classification is the O-1 visa. The O-1
nonimmigrant visa is for the individual who possesses extraordinary ability in
the sciences, arts, education, business, or athletics, or who has a
demonstrated record of extraordinary achievement in the motion picture or
television industry and has been recognized nationally or internationally for
those achievements.1 Under 8 C.F.R. 214.2 (o)(2)(i) and 8 C.F.R. 214.2
(p)(2)(i), O and P petitions may only be filed by a U.S. employer, a U.S.
agent, or a foreign employer through a U.S. agent.

     On October 7, 2009, the USCIS issued a memorandum explaining how
they will now be interpreting the above cited regulations in a more
restrictive manner.2 According to the USCIS memorandum, unless artists
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have contracts or letters of intent to perform at venues, they will be
denied entry. Many artists can get dates for three to six months, but not for
three years. Prior to October 7, 2009, a proposed itinerary was sufficient.
The artists need to be in the U.S. touring, making their contacts in order to
get more gigs and build the buzz that is required for them to become
successful artists in the U.S. Now the artist and its petitioner must show the
name, address and letter of intent to perform at the venue and the contract
between the venue and the petitioner to prove the petitioner is actually in
business as an “agent.” Requiring such a burdensome amount of paperwork
will cost the petitioner and the artist higher legal fees and many of the
venues are likely to be unwilling to be bothered by such paperwork.

     The USCIS’s restrictive interpretation of the current regulations will
make it more difficult, if not impossible, for an artist of extraordinary talent
to get a three-year visa allowing the artist to travel in and out of the U.S.
with little hassle to keep his international touring schedule in a good flow.
This will especially be a burden to our visiting Canadian musicians. Many
Canadian artists maintain their residences in Canada and enjoy the luxury of
an O-1 visa to allow them easy access to cross the border to play venues,
concerts, and festivals with little or no hassle. This new restrictive
interpretation will require Canadian artists to apply for each event unless
he can plan and have letters of intent to play in advance for up to three
years.

     Artists that are popular in their home countries are being targeted by
this strict interpretation of an agent as a petitioner. The effect is
restricting access to touring the U.S. for artists that have built a "lot of
buzz" and/or won awards. These artists will be unable to capitalize on a
U.S. tour because they will not be able to enter the U.S. and build their
reputation.

     We know international artists boost our economy by providing business to
the producers by recording demos. They also generate jobs for backup
singers, musicians and audio engineers that are hired to record on their
demos. Depriving local venues of the talent of these artists will be a loss to
our economy. The music community loses as well, where the inherent
competition among artists to produce the highest caliber music will be
reduced by not allowing the foreign artists the ability to play venues while
visiting the U.S.

     We are forced to ask ourselves, “Who are we hurting by limiting the
access of foreign artists?” Would an international recording artist, such as
Keith Urban, have been able to build his music reputation in the U.S. if he
had not been allowed the ability to tour and play his original music here?

__________________________________________ 

* Dawn Dobbs is the owner of Dobbs Immigration Law in Nashville,
Tennessee. Her immigration practice emphasizes business immigration
though she also handles family-based immigration matters. She may be
reached by e-mail at dobbslaw@prodigy.net.

1O-1A: individuals with an extraordinary ability in the sciences, education,
business, or athletics (not including the arts, motion pictures or television
industry); O-1B: individuals with an extraordinary ability in the arts, or
extraordinary achievement in motion picture or television industry; O-2:
individuals who will accompany an O-1, artist or athlete, to assist in a
specific event or performance. For an O-1A, the O-2’s assistance must be
an “integral part” of the O-1A’s activity. For an O-1B, the O-2’s assistance
must be “essential” to the completion of the O-1B’s production. The O-2
worker has critical skills and experience with the O-1 that cannot be readily
performed by a U.S. worker and which are essential to the successful
performance of the O-1; O-3: individuals who are the spouse or children of
O-1’s and O-2’s.

2See USCIS Clarifies Requirements for Agents Filing as Petitioners for the O
and P Visa Classification; found at
http://www.uscis.gov/portal/site/uscis/menuitem; See Fact Sheet 
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by Mona Mansour*

     The traditional nuclear family is no longer the norm in today’s society.
Over the past few decades, the structure of families has changed so that
now, stepfamilies, also referred to as blended families, have become the
norm. As such, the Board of Immigration Appeals, in Matter of Portillo-
Gutierrez and Matter of Ernesto Javier Morales, has recently confirmed a
stepchild or stepparent may be considered as a qualifying relative for
purposes of Cancellation of Removal. To be granted Cancellation of
Removal, the Immigration Judge must make several findings, including the
removal of the alien would create an “exceptional and extremely unusual
hardship” to a qualifying relative.

     In Matter of Portillo-Gutierrez, 25 I&N Dec.148 (BIA 2009), the
Immigration Judge denied Cancellation of Removal for a Mexican national
after finding a stepchild did not constitute a qualifying relative. The
respondent married a permanent resident who had two sons from a previous
relationship. Even though the respondent never adopted the children, he
was their primary caretaker. Furthermore, respondent’s stepdaughter had
serious medical conditions and speech difficulties. Nonetheless, the
Immigration Judge found respondent “did not establish the necessary level
of exceptional and extremely unusual hardship to warrant a grant of relief,
stating “he would no longer address this child as a qualifying relative.” Id.
at 149. The BIA found that the IJ erred and held that the stepdaughter was
a child within the meaning of INA 101(b)(1)(B) and thus, a qualifying
relative.

     In Matter of Morales, 25 I&N Dec. 186 (BIA 2010), the BIA again
considered a case involving a blended family - whether a stepparent was a
qualifying relative for purposes of Cancellation of Removal. In this case,
respondent’s mother had been married to his stepfather for over 20 years.
The respondent was only 15 years old when the marriage occurred.
However, the IJ still held the only qualifying relative was the respondent’s
biological mother and failed to consider any hardship to the stepparent. The
BIA, citing the statutory definitions of parent and child in the Immigration
and Nationality Act, held a stepfather “remains a parent, even if the child
has married or is over 21 years of age, provided that the marriage creating
the relationship continues to exist.” Id. at 187. In doing so, it reversed the
IJ and remanded the matter for further proceedings so that the IJ could
consider the stepfather in making a proper determination.

     Although the blended family is much more common today, the INA has
long considered such relationships although the above two cases
demonstrate some IJs do not want to consider such relationships.

__________________________________________

*Mona Mansour is an attorney at Apperson Crump in Memphis, Tennessee.
Her practice areas include immigration, human rights law and business law.
Ms. Mansour may be reached by e-mail at mmansour@appersoncrump.com.

Understanding the Employment-Based Visa Backlog

By. L. Mabel Arroyo*

     A client calls asking for help with a green card application for one of his
foreign national employees. The employee is from India and has been in the
U.S. for five years under an H-1B visa, which only allows a maximum stay of
six years. The employee is worried about running out of time before he can
obtain permanent residence in the United States. I tell my client that his
employee is right; it could take him up to eight years to receive his
permanent residency (green card). Unfortunately, there is a long
employment-based immigration visa backlog, which is a serious problem for
many foreign workers and their U.S. employers. The current quotas do not
reflect business reality.

     In order to acquire lawful permanent resident status, foreign nationals
must have an approved immigrant visa with a current priority date.
Immigrant visas, both family-based and employment-based, are divided into
"preference" categories limited by an annual quota system. This article will
focus on the visa backlog for the employment-based (EB) categories, but it
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is important to note that most family-based preference categories are also
backlogged for several years.

     Section 201(d)(1) of the Immigration and Nationality Act (INA) allocates
an annual minimum of 140,000 visa numbers for employment-based
immigrant visas that are divided into five preference categories. The
number is further broken down by the applicant’s country of birth, resulting
in approximately 2,800 available visas per country per employment-based
category per year. Individuals born in countries with higher demand for visas
such as India and China, have longer wait times to obtain their permanent
residence due to the limited annual availability. Below is a description of
the five employment visa preference categories and their respective quota
limits:

     First (EB-1): 28.6% of the worldwide quota, or 40,040, plus unused
numbers from the fourth and fifth preferences. This category includes: (1)
persons with extraordinary ability in the sciences, arts, education, business
and athletics; (2) outstanding professors and researchers; and (3) multi-
national executives and managers.

     Second (EB-2): 28.6% of the worldwide quota, plus unused numbers from
first preference. This category includes: (1) members of professions holding
advanced degrees (Master’s or Ph.D.), including jobs requiring a minimum of
a Bachelor’s degree plus five years of progressive experience; and (2)
persons of exceptional ability in the sciences, art or business.

     Third (EB-3): 28.6% of the worldwide quota, plus any numbers not used
by the first and second preferences. This category includes professionals and
skilled workers (bachelor's degree or two years of training) and reserves not
more than 10,000 to unskilled workers also known as “Other Workers.”

     Fourth (Certain Special Immigrants): 7.1% of the worldwide quota or
9,940.

     Fifth (EB-5): Employment Creation Investors receive 7.1% of the yearly
worldwide limit.

     The available visa numbers are issued to beneficiaries in order of their
priority date. The priority date is established upon making the initial filing
of an employment-based case, which is usually a Labor Certification
Application for most EB-2 and EB-3 cases, or an I-140 Immigrant Visa
Petition for EB-2 National Interest Waiver cases and the EB-1 cases.

     So how does the system work? The Department of State (DOS) regulates
the issuance of visa numbers to ensure the annual statutory limit is not
exceeded. It does so by means of a Visa Bulletin which indicates whether
numbers are available each month to beneficiaries in the different
employment-based immigration visa categories. If visa numbers are available
in a category, that category is deemed to be "current" and beneficiaries who
qualify for permanent residence under that category may file their
applications with the United States Citizenship and Immigration Services
(USCIS) or file an immigrant visa through consular processing at a U.S.
consulate in their home country. However, when there are no visas available
for a particular category, it deems that grouping to be “oversubscribed” and
a cut-off date for filing applications in that category based on the
applicant’s priority date is imposed. Only individuals with a priority date
earlier than the one listed on the Visa Bulletin may be issued visas. To
further complicate things, these cutoff dates can move forward, backward,
or remain stationary for months. The monthly Visa Bulletin can be found at
http://travel.state.gov/visa/frvi/bulletin/bulletin_1360.html.

     In January 2010, the DOS provided the following predictions for the
movement of priority dates to be reached by the end of FY-2010:1 

EB-2:
China: July through October 2005
India: February through early March 2005

EB-3:
Worldwide: April through August 2005

China: June through September 2003
India: January through February 2002
Mexico: January through June 2004
Philippines: April through August 2005

http://travel.state.gov/visa/frvi/bulletin/bulletin_1360.html


     Based on these projections, most EB-3 priority dates should move to
August 2005 by the end of FY-2010, September 30, 2010, resulting in a five-
year wait for EB-3 professions. However, EB-3 for China and India will still
face a seven to eight year wait.

     Immigration attorneys must carefully evaluate each case, understand its
timing issues, and explore all available options in order to determine the
best preference category for foreign national workers. We are challenged
every day to come up with creative analysis and strategies to better counsel
employers facing the possibility of losing valuable workers due to the
existing backlog in visa numbers.

__________________________________________

* L. Mabel Arroyo is a shareholder at Baker Donelson in Nashville,
Tennessee, where she practices immigration law with an emphasis on
business and employment immigration. Mrs. Arroyo may be reached by e-
mail at marrayo@bakerdonelson.com.

1http://www.travel.state.gov/visa/frvi/bulletin/bulletin_4597.html
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NOTICE: The information available in this newsletter includes basic legal
information and is not a substitute for legal advice or professional
alternative dispute resolution advice. The information is provided for
general information only. It should not be considered legal advice or other
professional advice. You should consult an attorney if you have questions
concerning any specific situation.
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