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Record-Breaking Immigration Enforcement in Fiscal
Year 2010

Vinh Duong*

      Immigration and Customs Enforcement (“ICE”) set records in their I-9
enforcement initiatives in Fiscal Year (“FY”) 2010. According to Department
of Homeland Security Secretary Janet Napolitano, “[o]ur approach has
yielded historic results . . . issuing more financial sanctions on employers
who knowingly and repeatedly violate immigration law than during the
entire previous [Bush] administration." Indeed, on January 26, 2011, in a
statement before the U.S. House of Representatives, Committee on the
Judiciary, Subcommittee on Immigration Policy and Enforcement, Deputy
Director Kumar Kibble reported on these record numbers.

      In FY 2010, ICE initiated a record 2,746 worksite enforcement
investigations, more than doubling the 1,191 cases initiated in FY 2008. ICE
issued a record 2,196 Notices of Inspection (I-9 audits) to employers,
surpassing the prior year’s record of 1,444 and more than quadrupling the
503 inspections in 2008. ICE criminally arrested 196 employers for worksite-
related violations, surpassing the previous high of 135 in FY 2008. ICE issued
237 final orders - documents requiring employers to cease violating the law
and directing them to pay fines - totaling $6,956,026, compared to the 18
issued for $675,209.00 in FY 2008. The total of $6,956,026 represents the
most final orders issued since the creation of ICE in 2003. In addition,
worksite investigations resulted in a record $36,611,320 in judicial fines,
forfeitures, and restitutions.

      ICE’s investigative efforts in FY 2010 also included identifying,
investigating and penalizing employers who engaged in visa and/or labor
certification fraud. Since the start of FY 2009, ICE has initiated 623 cases
involving the H and L nonimmigrant employment-based visa categories and
obtained 91 criminal arrests, 152 administrative arrests, 103 convictions and
seized a total of $13,845,276.00.

      ICE audited 44 businesses in Tennessee in FY 2010, 14 of which were
located in Middle Tennessee. Of the 44 Tennessee audits, 11 have been
completed. While none of the 11 audits resulted in civil penalties in FY
2010, ICE remains committed to sanctioning employers financially and has
indicated that businesses in Tennessee can expect more fines to be issued in
the future as the auditing process expands.

      An indication of this expanded auditing process is ICE's announcement of
the creation of an Employment Compliance Inspection Center (“ECIC”) in
Crystal City, Virginia on January 21, 2011. This center will be home to 15
auditors who will support ICE's worksite enforcement strategy by helping
agency field offices around the United States expedite I-9 audits of
businesses selected for inspection by ICE.

      These days, when ICE comes calling, employers should expect that
government investigations will likely result in civil penalties, as well as
possible criminal prosecutions of company executives, owners and managers
for harboring and/or knowingly hiring undocumented workers.

Correcting I-9s
      At a recent ICE Worksite Enforcement meeting with private sector
stakeholders (attorneys and employers), ICE indicated that when it comes to
correcting I-9 forms, the most important issue to the agency is whether the
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employer’s actions are reasonable. To assess whether an employer acted
reasonably, any corrections to Form I-9s must clearly reflect
contemporaneously what happened and when. For example, if an employer
makes a correction during an internal I-9 audit, the correction should be
carefully explained on the corrected I-9. According to ICE, the agency views
an employer’s good faith efforts to correct their I-9 forms differently when
corrections are made post-NOI (i.e. after a Notice of Inspection is served on
a business), rather than pre-NOI.

Best practices in compliance strategy
      In developing a robust worksite compliance strategy, employers should
consider implementing the following best practices:
        1. Review and evaluate your company’s verification compliance policy.
        2. Conduct periodic self-audits of your company’s I-9 forms to monitor
your company’s compliance with federal employment verification
requirements.
        3. Complete Form I-9 for every employee (with limited exceptions).
        4. Provide training to employees in the field who are responsible for
completing I-9 forms.
        5. Develop a company hotline to report violations of the law and
establishing protocols for follow-up on calls from tip lines, complaint lines,
etc.
        6. Appoint a compliance officer with ultimate responsibility for
employment verification compliance.
        7. Develop a written policy regarding whether to photocopy I-9
documents.
        8. Establish a “tickler” system to provide alerts for status/employment
authorization expiration dates.
        9. Implement a zero tolerance policy for individuals who are not work
authorized.
      10. Develop increased awareness of identity fraud and fraud detection
techniques.
_________________________
*Vinh Duong leads the Immigration practice at Waller Lansden Dortch &
Davis, LLP. Mr. Duong has spent his entire legal career assisting businesses
navigate the intricacies and nuances of U.S. immigration law and policy, and
his practice focuses exclusively on immigration law and related issues. He
can be reached at vinh.duong@wallerlaw.com

USCIS issues new and improved I-9 handbook

By Bruce E. Buchanan, Editor*

      In January 2011, the U.S. Citizenship and Immigration Services (USCIS)
issued a new I-9 Handbook for Employers (M-274). It offers greater guidance
for employers in completing I-9 forms, discusses a number of the obscure
situations, which arise when completing I-9s, reminds you of a number of
important points which have not changed, and provides copies of many
documents acceptable to establish identity and employment authorization.

When to fill out the I-9
      As reported in my immigration blog, www.kingballow.com/webline, and
Employment Law Comment, the USCIS has clarified when the I-9 must be
completed. Specifically, the Handbook adopts the "Thursday Rule" whereby
employers must fully complete Section 2 of the I-9 within three business
days of the first day of work for pay, but not including the actual date of
hire; or, Thursday if the employee begins work on Monday. If the employee
cannot provide the necessary documents by “Thursday”, the employer must
terminate the employee.

      An employer may have the employee complete Section 1 of the I-9 as
soon as the offer of employment is made even if the employee does not
start work on that day. The employer is responsible for ensuring each
employee properly and fully completes Section 1 of the I-9. An employee
cannot be required to provide their Social Security number on the I-9 unless
the employer participates in E-Verify. The preparer or translator portion of
Section 1 should only be filled out if an employee needs translation or
assistance, such as if he cannot read English or is illiterate, in completing
the I-9.

Section 2 documents
      In Section 2, the employer must not request the presentation of certain
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documents, such as a driver’s license and Social Security card. Instead, it is
the employee's decision as which document(s) to present on those allowed
on List A or List B and List C. Remember, if an employee presents a List A
document, such as a U.S. passport or permanent resident card, an employer
cannot request or require employees to provide List B and/or List C
documents.

      An employer must only accept original, unexpired documents, which
reasonably appear to be genuine and relate to the person presenting them.
In recording the documents on the lists, abbreviations, such as "SS" for Social
Security, may be used.

      An employer is not required to make copies of the presented documents
though I recommend you do so. However, you cannot selectively decide to
make copies of documentation as that could be evidence of discrimination.

      When an employee provides a receipt, such as one for a replacement of
a lost, stolen or damaged Social Security card, the employer should write
"receipt" and the document number in the space, "Document #." Then, the
employee has 90 days to provide the actual document. When the employee
does so, the employer should cross out the word "receipt", insert the actual
document number, initial and date the change. If the employee fails to
provide such within 90 days, the employer should discharge the employee

Section 3 Issues
      If an employer rehires an employee within three years of his original
hire date, it may choose whether to complete a new I-9 or rely upon the
previously completed I-9 and update the date of hire within Section 3.
However, if the employee's employment authorization has expired, the
employer must re-verify the employment authorization by recording the new
information in Section 3 or completing a new I-9. If the prior I-9 edition has
expired, Section 3 of the new I-9 should be completed and attached to the
old I-9.

      Employers should not re-verify U.S. citizens’ passports even if their
passports expired after beginning employment. Additionally, an employer
should not re-verify an expired permanent resident card or a List B
document.

      The Handbook states an employer is not required to complete a new I-
9 for an employee, who has experienced a brief interruption in employment,
as long as there is a reasonable expectation of employment at all times. It
cites the following as examples of situations which include "continuing
employment" - maternity leave, leaves of absence, and transfer from one
business unit to another business unit of the same employer.

      Concerning name changes, the Handbook offers this clarification:
employers are not required to update the I-9 when an employee changes his
name, through they may do so in Section 3. It also instructs employers that
they may accept a document with a different name than entered in Section
1 (e.g., married name, compound name, or misspelling) as long as the
employer is satisfied that the document(s) reasonably appears to be genuine
and relate to the employee.

Successors and I-9s
      A related, successor or reorganized employer may not be required to
have its employees complete new I-9s, if certain conditions are met.
Specifically, the employer must remain at the same location; the employer
continues to employ some or all of the previous employer's workforce in
cases involving a corporate reorganization, merger or sale of stock or
assets. However, the new employer may choose to treat the previous
employees as new hires and complete I-9s on them. This may be the best
practice because if you rely upon the old I-9s and there are violations
within those I-9s, the new employer will be liable for those violations.

Refugees and Asylees
      The Handbook offers guidance on how to handle situations with
refugees and asylees. An asylee or refugee may present an unexpired EAD.
However, a refugee may also present an I-94/I-94A form with an unexpired
refugee admission stamp. If so, the employee should write “N/A” on the
line, “alien authorized to work”, when it requests an expiration date in
Section 1. However, this stamp is only valid for 90 days. Thus, an employer
must re-verify an employee’s employment authorization on Form I-9 no later
than the date that the employee’s employment authorization expires.



H-1B
      The current version of the Handbook explains an H-1B employee, who is
changing (porting) employers, may begin employment after the new
employer files a new I-129 (H-1B petition) by presenting his Form I-94/ I-
94A issued for employment with the previous employer, along with his
foreign passport, as a List A document. The employer should write "AC21"
on the I-9, record the date that the new H-1B petition was submitted to
USCIS in the margin next to Section 2 of the I-9, and attach specified
documentation.

     The Handbook explains an employee with a petition for extension of
status timely filed before the employee's work authorization expires is
eligible for continued work authorization for up to 240 days beyond the
expiration date of the authorization as long as the extension remains
pending. The Handbook provides a detailed explanation on how to complete
the I-9 and the documentation to be attached for individuals in many non-
immigrant visa statuses who have timely filed extensions with the same
employer. As an example, where an H-1B extension is timely filed and the
extension remains pending, the employer should write "240-Day Ext." and
record the date that the employer submitted the Form I-129 to USCIS in the
margin of I-9 next to Section 2.

TPS
      Temporary Protected Status (TPS) is a temporary immigration benefit
that allows foreign nationals from designated countries to reside and work
in the United States for a temporary period of time. The Department of
Homeland Security may extend a country's TPS designation and issue a
Federal Register notice to automatically extend expiring Employment
Authorization Documents for TPS beneficiaries. Thus, a TPS beneficiary may
choose to present an Employment Authorization Document that is expired on
its face so long as it has been automatically extended.

Electronic storage of I-9s
      Concerning employers who use electronic systems, or a combination of
paper and electronic systems, to retain an I-9, the Handbook states an
employer must maintain and make available upon request complete
descriptions of the electronic generation and storage system and the
indexing system that permits the identification and retrieval of documents
and records maintained in the system. Employers contemplating the future
use of an electronic retention system should consult with immigration
counsel.

      Overall, the new Handbook is filled with relevant and helpful
information in completing I-9s.
_________________________
*Bruce E. Buchanan is the partner-in-charge of the Immigration Section of
King & Ballow as well as a partner in the Labor and Employment Section.
Mr. Buchanan served as senior trial specialist for the National Labor
Relations Board for 20 years. He has also served for 12 years as an Adjunct
Professor at William H. Bowen UALR School of Law in Little Rock, Arkansas.
Mr. Buchanan represents employers in many areas of immigration, labor and
employment law and individuals in immigration law. He can be reached at
bbuchanan@kingballow.com.
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