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Letter from the Editor:

I would like to thank all of the authors for the articles in this issue, Terry
Olsen, Aga Haupt and especially Wendy Padilla Madden, who is an Alabama
Bar member and graciously agreed to write an article for this publication. If
you have an article or a suggestion, please e-mail me at
bbuchanan@kingballow.com or call me at 615-726-5484.

Analysis of Tennessee Lawful Employment Act

By Bruce Buchanan *

     Governor Bill Haslam recently signed into law, the “Tennessee Lawful
Employment Act”, which is a non-mandatory state E-Verify law. Under the
new law, an employer is not required to enroll in E-Verify. Instead, an
employer may accept, copy and maintain a state-issued driver’s license or
identification, unexpired U.S. passport, permanent resident card, work
authorization, birth certificate, certificate of naturalization, or a few other
forms of identification. The “in lieu of” clause in the Tennessee Lawful
Employment Act does not mean an employer has the option to decide to use
E-Verify on an employee-by- employee basis. Rather, under the law, if an
employer signs up for E-Verify, it must use it for all newly-hired employees.

     If you think the documents sound like the forms of documentation
needed for I-9 verification, you are correct. The only real difference is the
requirement to maintain a copy of the identification document. Under the
federal Immigrant Reform and Control Act (IRCA), an employer is not
required to maintain a copy of the presented documents from List A or Lists
B and C.

     A second provision in the law involves the use of a “non-employee
providing labor or services” to an employer. A “non-employee” is defined as
“any individual, other than an employee, paid directly by the employer in
exchange for the individual’s services.” If an employer contracts with an
individual/non-employee, it must request and maintain a copy of one of the
specified documents, such as state-issued driver’s license or identification. 
However, a subcontractor, who is not an individual, is not covered by this
provision.

     An employer violates the law by failing to receive E-Verify confirmation
or to request and maintain a copy of one of the specified identification
documents. An employer has a “safe harbor” and cannot be found to have
violated the law by employing an employee without work authorization if
the employer utilized E-Verify and received a confirmation or the employee
appealed the tentative non-confirmation and the appeal has not been
resolved. This “safe harbor” is not available for employers who copy and
maintain an employee’s driver’s license or identification if the employee is
found to be without employment authorization.

     The Tennessee Lawful Employment Act will be phased in. Employers with
500 or more employees and governmental entities must comply by January
1, 2012; employers with 200 to 499 employees by July 1, 2012; and
employers with six to 199 employees by January 1, 2013. Employers with
five or fewer employees are exempt from the law.
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     Any "lawful resident" of Tennessee, or federal agency employee, may file
a complaint with the Tennessee Department of Labor and Workforce
Development (DOLWD), which will investigate complaints providing
"satisfactory evidence" of a violation. This provision is an extension of the
current law which only allows state or local officials to file a complaint
alleging an employer’s employment of an unauthorized worker.

     The penalties for the new law are: First offense - $500 penalty + $500
per employee or non-employee not verified or copy of documentation
maintained; Second offense - $1,000 penalty + $1,000 per employee or non-
employee not verified or copy of documentation maintained; and Third
offense - $2,500 penalty + $2,500 per employee or non-employee not
verified or copy of documentation maintained.

     An employer, under existing Tennessee law, may have a business license
revoked or suspended based on a finding by the DOLWD that it employed an
unauthorized worker. For the first offense, the employer’s business license
is suspended until it provides a sworn statement that it no longer employs
illegal workers. An employer, who violates the law two or more times within
a three-year period, shall have its business license suspended for at least
one year.

     One of the interesting political aspects of the law is it is non-mandatory.
As immigration attorneys are aware, other southern states, such as Alabama,
Georgia, and North Carolina, have passed mandatory E-Verify laws in 2011.
What makes Tennessee different? One difference appears to be the strength
of the Chamber of Commerce in Tennessee, which has opposed most state
legislation related to immigration.

_________________________

*Bruce E. Buchanan is the partner-in-charge of Immigration Practice at King
& Ballow, Nashville, Tennessee. Mr. Buchanan represents employers in
immigration, labor, and employment law, as well as individuals in
immigration law. He graduated from Vanderbilt University School of Law in
1982. Mr. Buchanan authors a blog, www.kbimmigration.com/webline,
which mainly covers immigration compliance issues. He is the Chair of TBA’s
Immigration Law Section as well as editor of Immigration Law Section
Newsletter, TBA's Labor and Employment Law Newsletter and Employment
Law Comment. He may be reached at bbuchanan@kingballow.com or 615-
726-5484.

Alabama Passes Tough Immigration Bill

By Wendy Padilla Madden *

     In June 2011, the State of Alabama passed into law, the Beason-
Hammon Alabama Taxpayer and Citizen Protection Act (ATCPA), which is
the toughest illegal immigration state law in the nation. At more than 70
pages, the Act is lengthy and complex. The following is a summary of the
major provisions in the ATCPA that will have the most direct impact on
Alabama employers:

Prohibition on Employing Unauthorized Aliens
     The ATCPA prohibits any employer doing business in the State of
Alabama from hiring or continuing to employ unauthorized aliens in
Alabama. The ATCPA also prohibits unauthorized aliens from applying for,
soliciting, or performing work as an employee or independent contractor in
Alabama. An employer that has “complied in good faith” with the I-9
requirements, found in 8 U.S.C. §1324a(b), will have an affirmative defense
that it did not knowingly hire or employ an unauthorized alien.

E-Verify Mandate
     The ATCPA also requires all Alabama employers register and use E-Verify
no later than April 1, 2012. For employers doing business with the State of
Alabama or receiving any state funding, the E-Verify mandate takes effect
January 1, 2012. Small businesses with 25 or fewer employees will be able
to register to use E-Verify through the Alabama Department of Homeland
Security (ADHS). It remains unclear, however, what the process will be for
utilizing the ADHS E-Verify program or if it will require that small
employers provide ADHS with copies of their I-9 forms in order to query
employees through the system.
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Independent Contractors
     The ATCPA generally does not impose liability on employers for
violations committed by their independent contractors. Note, however, that
under Federal law an employer may face liability for violations of
independent contractors if it has actual or constructive knowledge that the
independent contractor’s employees are unauthorized. The Act also exempts
“casual domestic labor performed in a household” from its provisions.

Discrimination and Wrongful Termination Claims
     The ATCPA makes it “a discriminatory practice” for an employer to
refuse to hire or to discharge a U.S. citizen or authorized alien while
retaining an alien the employer knows or should know is an unauthorized
alien. The U.S. citizen or authorized worker aggrieved by the
“discriminatory practice” can collect compensatory damages, costs, and
attorney’s fees in a state-court civil action.

     Employers who terminate unauthorized employees in compliance with
the ATCPA are immune from wrongful termination and retaliation claims
arising under Alabama law. This immunity does not apply, however, to any
claim arising under federal law, including claims of discrimination based on
national origin.

Penalties for Violations of the Act
     Penalties for hiring unauthorized aliens can be severe. The penalties
range from temporary suspension of business licenses and permits for the
first violation, to permanent revocation of the business licenses statewide
for multiple violations. Furthermore, employers found to have violated the
law will have to comply with additional reporting requirements for up to
three years after a violation is found. The enforcement provisions in the
employment provisions of the ATCPA involve various state agencies,
including the Attorney General, local district attorneys, the Alabama
Department of Homeland Security, and ultimately, the state courts.

Public Contractors
     The ATCPA does not impose liability on public contractors for their
subcontractors' violations as long as they retain a sworn affidavit from the
subcontractor attesting compliance with the law, and if the contractor does
not otherwise know that the subcontractor is in violation of the law. The
ATCPA also allows state authorities or law enforcement to verify compliance
with the requirements imposed on state contractors at any time.

Conclusion
     In sum, the ATCPA imposes several new obligations on employers doing
business in Alabama, and imposes severe penalties for noncompliance. The
primary employment provisions of the Act, including the E-Verify
requirement, become effective on April 1, 2012. While some parts of the
law might draw legal challenges, most of the provisions relating directly to
employers appear to be likely to survive these challenges. Many other
questions arising under the Act are likely to be litigated in the courts for
years to come. Despite these uncertainties, some things are clear: Alabama
employers should promptly take steps to implement an immigration
compliance program drafted by an experienced attorney. Such a program,
which should include the employment eligibility verification (I-9 Form)
process and E-Verify, among other measures, can help ensure that the
employer remains in compliance with the ATCPA.

_________________________

*Wendy Padilla Madden is an attorney in Balch and Bingham’s Birmingham
office and practices in the firm’s Labor and Employment group. She
specializes in business immigration law. Ms. Padilla-Madden graduated from
the University of Alabama School of Law, J.D., 2004, cum laude, and the
University of Alabama, B.S., 2000, summa cum laude. She was born and
raised in Guatemala City, Guatemala. She may be contacted at
wmadden@balch.com.

No-Match Letters: A True Catch-22 for Employers

By Terry Olsen *

     When an employer receives a Social Security Administration (SSA) no-
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match letter, ignoring it is no longer an option. In today’s employment
environment, when it comes to SSA no-match letters, employers are in a
Catch-22 between having constructive knowledge and discriminating against
employees. In the wild west of no-match letters, the employer who has a
documented internal structure will have the best defenses against
constructive knowledge and employment discrimination claims.

What is SSA no-match letter and when is it sent?
     When an employer submits an employee’s W-2 to the SSA, the SSA
verifies the employee’s name and Social Security number (SSN) on the W-2
match the name and SSN in the SSA’s records. If the W-2 information does
not match the SSA’s records, the SSA sends a no-match letter.

     Prior to 2007, the SSA used two different no-match letters to notify the
employee and the employer of the discrepancy. The Decentralized
Correspondence (DECOR) letter notifies the employee that there is a
discrepancy in his information. The Employer Correction Request or
Educational Correspondence (EDCOR) letter notifies the employer of multiple
employees with contradicting information.

     According to the no-match letters, a discrepancy can happen for several
reasons such as a recent name change, a hyphenated surname or multiple
surnames, a clerical error made by an SSA staff member or the employer,
identity theft, or fraud. EDCOR letters stated the employer should not take
adverse action (firing, suspending, laying off, etc.) without giving an
employee reasonable time to correct the discrepancy.

What was the No-Match Rule?
     The Department of Homeland Security (DHS) inserted into the 2007
EDCOR letters the No-Match Rule, which provided a “safe harbor” protocol
to protect employers from employment liabilities by providing a timeline of
up to 90 days for remedying the discrepancy. The AFL-CIO sued DHS. In
2009, DHS rescinded the No-Match Rule. The lawsuit’s outcome did not
forbid the SSA from mailing pre-2007 EDCOR letters, but SSA did not resume
mailing no-match letters to employers until April 6, 2011.

Similarities and differences between old and new no-match letters
     As of April 6, 2011, the SSA began mailing new no-match letters to
employers that no longer mention the No-Match Rule, but warn that the
Department of Justice (DOJ) or the Internal Revenue Service (IRS) may be
contacted if the employer fails to act upon the no-match letter. The new
no-match letter is not an EDCOR letter; rather, it is a DECOR letter
addressed to the employer listing only one employee. The main difference
between the new no-match letter and the old no-match letter is that the
SSA no longer provides a specific timeline by which the discrepancy should
be resolved. The letter still informs employers that they must allow
employees reasonable time to correct the discrepancy before taking adverse
action.

What does receiving a no-match letter mean for an employer?
     Receiving no-match letters places employers in a potential dilemma. An
employer cannot knowingly employ an unauthorized worker. Receiving a no-
match letter may serve as constructive knowledge to the employer that he
may be employing an unauthorized worker. However, anti-discrimination
provisions forbid an employer from firing the no-match employee based on
the receipt of a no-match letter alone. An employer must give the employee
a reasonable amount of time to resolve the discrepancy. The new no-match
letter provides many questions such as what practices should an employer
already have implemented and what steps should an employer take to
remedy the matter in a reasonable amount of time.

What procedures should an employer already have implemented?
     Employers should be proactive instead of reactive. By delineating
administrative policies regarding hiring, firing, interviewing, and verifying
work authorization processes, the employer will be proactively implementing
an internal structure that will benefit the employer in the long run. The
employer should have a procedure for informing all employees and
documenting the employees’ understanding of the policies.

     The employer should consider having consistent practices that deal with
what will happen in certain situations. Consistency is key because while the
facts differ for every employee, not addressing one employee’s questionable
behavior while taking adverse action against other employees with similar
questionable behavior will appear inconsistent and suspicious. Possible
situations include an employee lying to the employer, an employee’s name



or address changing, an employee admitting to ID fraud, an employee
admitting to not being authorized to work, an employee’s immigration
status changing, an employee receiving a DECOR letter, etc. While the
employer cannot prepare for every contingency, having a known and
documented internal structure in place provides a strong defense against
potential future claims of constructive knowledge or employment
discrimination.

Steps an employer should take if it receives a no-match letter
     If a clerical error or the employee’s information has changed, the
employer should file a corrected W-2 (W-2c) with SSA. The employer should
keep a file with the no-match letter, documentation showing the employer
and employee reviewed the W-2 information, documentation showing what
information was incorrect and that it was corrected, and a copy of the
corrected W-2.

     If the employer’s records are correct, the employer must request that
the employee contact the local SSA office to resolve the discrepancy. The
employer should document all actions, correspondences, phone calls, and
meetings between the employer and the employee regarding the no-match
letter, including the employer and the employee reviewed the information;
the information is correct; the employee has been informed to follow up
with the local SSA office by a specific reasonable date and the employee
agreed to do so; and any communications between the employer or the
employee and SSA, ICE, IRS, or DOJ regarding the no-match letter.

     If the employee does not remedy the discrepancy in a reasonable
amount of time, usually 90 to 120 days, the employer should seek legal
counsel. Adverse action may be the only option.

_________________________

* Terrence L. Olsen is the founder of his own immigration law practice,
Olsen Law Firm, in Chattanooga, Tennessee.  Mr. Olsen would like to thank
his summer associate, Katelyn Busmann, who is a law student at The College
of William & Mary Law School, Marshall-Wythe Law School, for her
contributions to this article.  He received his B.A. degree in English from
the University of Tennessee at Chattanooga, a Master of Fine Arts in
Creative Writing from Southern Illinois University, and his J.D. from the
William and Mary School of Law. His practice areas include both
employment immigration law and family immigration law. Mr. Olsen is the
past Chair of the TBA’s Immigration Law Section. He may be contacted at
tolsen@tlolaw.com.

Supreme Court Okays State E-Verify Laws

By Aga Haupt *

     Before Arizona passed SB 1070, the controversial state law requiring
local law enforcement officers to check the immigration status of individuals
in certain circumstances, the Grand Canyon State passed the Legal Arizona
Workers Act (LAWA) of 2007. In Chamber of Commerce v. Whiting, 563 U.S.
___ (May 26, 2011), the U.S. Supreme Court upheld the constitutionality of
the older state law. In a 5-31 decision, the Court held the Arizona law is
not preempted or excluded by federal immigration law, and the sanctions
imposed by the state law are neither explicitly nor impliedly prevented by
federal law.

     The LAWA imposes strict penalties on employers who intentionally or
knowingly hire unauthorized foreign workers, including temporary suspension
or permanent revocation of the employer's business license. First offenses
are sanctioned with a 10-day suspension of the business license, while two
or more instances of intentionally hiring an unauthorized worker, within a
particular period of time, result in the permanent loss of business license.

     The law also requires employers to use the federal E-Verify system to
determine if an employee is authorized to work. E-Verify is a free, online
program, operated by the Department of Homeland Security in conjunction
with the Social Security Administration, that compares information on a
employee's Employment Eligibility Verification Form I-9 with U.S.
government records. The federal E-Verify program was enacted by Congress
as a voluntary pilot program under the 1996 Illegal Immigration Reform and
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Immigrant Responsibility Act (IIRIRA).

     The U.S. Chamber of Commerce, along with other groups, sued, arguing
the suspension and revocation provisions of the state law were both
expressly and impliedly preempted by federal immigration law, while the
requirement to use E-Verify was impliedly preempted by federal
immigration law. Express preemption exists where the federal statute itself
states that the federal law trumps state laws. Implied preemption, or
conflict preemption, exists where there is a conflict between the operation
of federal law and the operation of state law. In such cases, federal law
governs.

     It is generally understood that the regulation of immigration falls to
Congress, not the states.2 Under the 1986 Immigration Reform and Control
Act (IRCA), it is “unlawful for any person or other entity...to hire, or to
recruit or refer for a fee, for employment in the Unites States an alien
knowing the alien is an unauthorized alien.” 8 U.S.C. §1324a(a)(1)(A). IRCA
imposes federal civil and criminal sanctions for violations. IRCA expressly
preempts “any State or local law imposing civil or criminal sanctions (other
than through licensing and similar laws) upon those who employ, or recruit
or refer for a fee for employment, unauthorized aliens.” §1324a(h)(2).

     The Supreme Court, with Chief Justice Roberts writing for the majority,
held LAWA is such a licensing and similar law and therefore falls within
IRCA's savings clause. Because it does not otherwise conflict with federal
law, it is not preempted. Chief Justice Roberts stated the Chamber's
argument that Arizona's law is not a licensing law because it deals with the
suspension or revocation, not the issuance of business licenses, “is without
basis in law, fact, or logic.”

     The Court held that because business license suspension or revocation
can occur only in cases of knowing or intentional violations, an employer
acting in good faith would not be subject to penalties imposed by the law.
Furthermore, the Court said that because there are federal and state anti-
discrimination laws in place, there is no reason to suspect that the law will
lead to discriminatory employment practices.

     The Court pointed out the Arizona law resembles federal law in many
material aspects, including adopting the federal definition of who qualifies
as an “unauthorized alien” and leaves the determination of who is an
unauthorized alien to the federal government.

     Furthermore, the Court held the statute's mandatory E-Verify provision
is not impliedly preempted by federal immigration law. The provision of
IIRIRA that created E-Verify does not include language that limits state
action. It does however limit federal action by stating the Secretary of
Homeland Security may not require mandatory participation in E-Verify.3 

     It is important to note that under Arizona law, the only penalty for
failure to use E-Verify is the loss of E-Verify as an affirmative defense in
any prosecution of the employer of violating LAWA. The Supreme Court
expressly did not address whether other consequences that go above and
beyond those listed under IIRIRA, such as fines, would be in conflict with
federal law.

     The Whiting decision will not be the last word on preemption in the
immigration context. This ruling leaves the door open for future federal
litigation as more and more states pass their own illegal immigration bills,
like the “Utah Solution” Immigration Package and Georgia’s HB 87. Since the
Court opened the door to situations where federal immigration law does not
preempt state laws regulating immigration issues, this could lead to a
patchwork of immigration-related legislation that varies from state to state.
This could be a potential nightmare for companies that do business in more
than one state.

_________________________

1The three dissenting Justices were Breyer, Ginsburg and Sotomayor with
Justice Kagan recusing.

2 “That the supremacy of the national power in the general field of foreign
affairs, including power over immigration, naturalization and deportation, is
made clear by the Constitution, was pointed out by the authors of The
Federalist in 1787, and has since been given continuous recognition by this



Court.” Hines v. Davidowitz, 312 U.S. 52, 62 (1941).

3 IIRIRA §402(a).

_________________________

* Agnieszka (Aga) Haupt is a Nashville-based immigration attorney for the
Frager Law Firm. She is a 2005 graduate of the University of Mississippi
School of Law. Ms. Haupt graduated magna cum laude from Syracuse
University, where she majored in international relations, French language
and literature, as well as newspaper journalism. She is a naturalized
citizen, and her interests in immigration law stem from living in Poland, the
Netherlands, and France. Ms. Haupt may be reached at
ahaupt@fragerlaw.com.
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