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Letter from the Editor

This issue is geared toward the immigration lawyer. The newsletter alternates issues between emphasizing
immigration matters geared toward the general practitioner, who may have an immigration issue arise, and
issues focused toward the immigration lawyer. I want to thank this issue's authors: Chay Sengkhounmany,
Sarah Maxwell and myself. If you have an article or a suggestion, please e-mail me at
bbuchanan@kingballow.com or call me at 615-726-5484.

Bruce Buchanan

BIA Finds Admission Requires Only Procedural Regularity

By Bruce Buchanan*

     The question in this case is whether an immigrant has been "admitted" to the United States if she can
prove "procedural regularity" in her entry. In Matter of Quihantau, 25 I&N Dec. 285 (July 28, 2010), the Board
of Immigration Appeals (BIA) said yes.

     The immigrant was a citizen of Mexico. In January 2001, she was a passenger in an automobile driven by
her friend, a U.S. citizen. When the vehicle reached a border crossing, an inspection officer asked the driver
whether he was a U.S. citizen. The driver said yes and was waved through the port of entry. The Mexican
national did not have a valid visa or border crossing card. However, the officer never asked her any questions
or for any identification. Thus, she was not untruthful with the inspecting officer.

     Five years later, the Mexican national married a U.S. citizen, who filed and received an approved I-130
petition. However, on the basis of her I-485 - Adjustment of Status application, which did not have any
physical evidence of entry, she was served with a Notice to Appear before an Immigration Judge (IJ) for
removal. At trial, the IJ found the Mexican national had not been "admitted" even though there was
"procedural regularity." Thus, she was ineligible for Adjustment of Status.

     On appeal to the BIA, the Mexican national asserted she was admitted by "physically presenting herself
for questioning (which) constitutes an inspection, even if she volunteered no information and was not
questioned by immigration."

     The BIA explored the legislative history of section 245(a) of the Immigration and Nationality Act, amended
1960, which states in pertinent part, "The status of an alien other than an alien crewman, who was admitted
or paroled into the United States may be adjusted by the Attorney General . . ." Furthermore, it reviewed
whether Section 101(a)(13)(A) of the IIRIRA, enacted in 1996, impacted the decision. The BIA said Congress
did not intend to change the BIA's long-standing interpretation of admission as it applies to "inspected and
admitted" for adjustment of status.

     Based upon this analysis, one is not required to be in compliance with "substantive legal requirements",
only with "procedural regularity." The BIA concluded the Mexican national made a lawful entry into the U.S.,
was admitted to the U.S., and eligible for adjustment of status to receive her permanent residence.
______________
* Bruce E. Buchanan is the partner-in-charge of the Immigration Section of King & Ballow as well as a partner
in the Labor and Employment Section. He represents employers in many areas of immigration, including
employer compliance, individuals in immigration law as well as employers in labor and employment law. Mr.
Buchanan served as senior trial specialist for the National Labor Relations Board for 20 years as well as for 12
years as an Adjunct Professor at William H. Bowen UALR School of Law in Little Rock, Arkansas. He can be
reached at bbuchanan@kingballow.com.

Kazarian's Impact on Extraordinary Ability Visas
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     The EB-1 immigrant visa category bestows upon a beneficiary an immigrant visa. That is, recipients are
given legal permanent resident status—green cards—and are eligible to later apply for citizenship in most
cases. A unique benefit of the EB-1 visa is individuals can apply on their own behalf, while most other visas
require a spouse, employer, or close family member as the petitioner. Here, no job offer or petitioner-
relative is required. Similarly attractive, the EB-1 category is not plagued by years-long backlogs that affect
other visa categories.

     The EB-1 category is reserved for those immigrants who possess extraordinary ability in their fields, and
is typically used by artists, researchers, and entertainers. Given the obvious benefits of the visa, there are
significant regulations in place to ensure the recipient is, in fact, extraordinary. Such extraordinary ability
requires a demonstration of sustained national or international acclaim, with achievements that have been
recognized through extensive documentation. Thus, a qualifying individual must provide evidence of either a
one-time achievement that is of international acclaim (e.g., a Grammy, Oscar, or Nobel Prize) or at least
three out of 10 lesser nationally or internationally recognized accomplishments, as defined by regulations.
Such lesser accomplishments include authoring scholarly articles in the field, in professional or major trade
publications or other media, artistic exhibitions, and publications about the individual in professional or
major trade publications or media.1 It is the second prong—documentation of at least three lesser
achievements—that gives the USCIS, and in turn, immigrants trouble.

     Prior to the recent Ninth Circuit decision in Kazarian v. USCIS, 596 F.3d 1115 (9th Cir. 2010), the USCIS
has inconsistently applied its interpretation of “extraordinary,” and sought to impose requirements exceeding
those contained in the regulations. Indeed, although the regulations require only documentation of three
lesser accomplishments to demonstrate “extraordinary ability,” the USCIS has often required further proof
that each accomplishment, standing alone, renders the applicant extraordinary.

     At issue in Kazarian, the USCIS required a researcher not only to provide proof of “authorship of scholarly
articles in the field, but also to show his publications changed the way his colleagues in the field viewed the
area of science." This requirement exceeds the level of proof required by the implementing regulations. In
Kazarian, the Ninth Circuit slammed the agency’s flawed, circular analysis, holding “[n]othing in the
[regulations] requires a petitioner to demonstrate the research community’s reaction to his published articles
before those articles can be considered as evidence and . . . the USCIS . . . may [not] unilaterally impose
novel substantive or evidentiary requirements beyond those set forth at 8 CFR § 204.5.”2

     The Kazarian court went on to suggest a two-prong approach for adjudicating EB-1 petitions. First, the
adjudicator should determine whether the evidentiary burden has been met, and second, he must consider
all of the submitted evidence in totality to determine whether the applicant meets the requisite level of
expertise—“extraordinary ability”—for the category. On the basis of this decision, the USCIS is revising its
guidelines for adjudicating visas in the EB-1 category. The draft guidance adopts the Kazarian court’s
holdings and is available at
http://www.uscis.gov/USCIS/Outreach/Interim%20Guidance%20for%20Comment/Kazarian%20Guidance%20AD10-
41.pdf.

     Clearly, the Kazarian decision is a step in the right direction as to limiting the arbitrary nature of USCIS
adjudications, and the agency’s response to the decision, in the form of new guidelines, is heartening.

______________
1 8 CFR § 204.5(h)(3)(i)-(x).
2 Kazarian, 596 F.3d at 1121.
______________
*Sarah C. Maxwell is an associate in the Nashville office of Miller & Martin PLLC, where her practice is
focused on advising clients on labor & employment matters. She also has experience with immigration,
transportation and health care matters. Prior to joining Miller & Martin, Sarah received her law degree from
Vanderbilt University. Sarah is also a member of the American Immigration Lawyers Association.

A Victim by Any Other Name

Chay Sengkhounmany*

     In October 2000, Congress passed a law1 creating a new temporary status called the U nonimmigrant
status2 for certain crime victims. Victims of certain crimes listed in the law are eligible for a U visa if (1)
they have suffered substantial physical or mental abuse as a result of being a crime victim; (2) they have
information about the crime; and (3) they are, have been, or will be helpful to legal authorities investigating
or prosecuting the crime.3

     Prior to the implementation of the U visa regulations in October 2007, there were no procedures on how
to get a U visa. No U visas could be issued until the regulations were in effect. The U.S. Citizenship and
Immigration Service (USCIS) created an interim form of relief that gave deferred action status and
employment authorization to those who were prima facie eligible for the U visa. However, there was
relatively little clarification on the various elements in the statute.

     With the publication of the regulations, the USCIS expounded upon the requirements outlined in the
statute and established requirements and procedures to apply for the U visa. Since then, USCIS has been
steadily adjudicating U visa applications and reached the annual 10,000 U visa cap for the first time this
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summer. 

Who is a Victim?

     Robert, a 14-year-old boy, was killed when a stray bullet hit him while he was doing his homework in his
room. The shots came from a passing car. The police think the neighbors may have been the target. Robert’s
father and mother were in the kitchen when they heard the shots and Robert’s anguished cry. His 22-year-old
brother was in the room with Robert when he was hit. Robert’s 16-year-old sister was in her room and
happened to see the car and a passenger with a gun right before the shots rang out. Who can qualify as
victims for the purposes of U visa eligibility?  Under the definition of a victim of qualifying criminal activity,
the regulations establish two kinds of victims: direct victims and indirect victims.

Direct victims

     A direct victim is defined as someone who has suffered direct and proximate harm as a result of the
criminal activity.4  In the case above, Robert is the direct victim.

     What about a bystander who suffers direct harm? The USCIS indicated it would consider as a direct victim
a bystander who suffered “unusually direct injuries as a result of a qualifying crime.”5 The USCIS’s example
was a pregnant bystander, who witnessed a violent crime, and miscarried because of the stress and trauma
associated with witnessing the crime. The USCIS does not anticipate it will approve many bystander cases and
will use its discretion on a case-by-case basis.6

Indirect Victims

     Certain family members of direct victims who are incompetent, incapacitated or deceased may qualify as
indirect victims for U visa eligibility. Only the following family members may qualify as indirect victims: (1)
spouses; (2) unmarried children under 21 years old; (3) parents, if the direct victim was under 21 years old;
and (4) siblings under 18 years old, if the direct victim was under 21 years old.7 Eligibility under this
definition is the age of the victim at the time of the qualifying crime.

      Robert’s parents and sister are eligible to apply as indirect victims. However, Robert’s brother is not
eligible as an indirect victim because he was over 21 when the crime happened. However, he may qualify as
a bystander and direct victim if, for instance, seeing his brother’s death triggered a mental breakdown that
caused him to be hospitalized.

     Indirect victims can apply for the U visa as principals rather than derivatives. However, if they apply as
principals, they will have to meet all the other statutory requirements that a direct victim would have to
meet, such as being helpful in an investigation or prosecution of the qualifying crime and having suffered
substantial or mental abuse. Derivatives do not have to show that they were helpful in an investigation or
prosecution. They do not need to show they suffered substantial physical or mental abuse; nor do they have
to be present in the United States when the principal applies for status.

     What about undocumented family members of U.S. citizen crime victims who are incapacitated? Can they
qualify as indirect victims? They would not be eligible as derivatives because a U.S. citizen victim cannot
apply as a principal applicant for a U visa. Since October 2008, the USCIS’s position is a victim includes
certain family members of incapacitated victims, including U.S. citizen victims, who are incapacitated due to
their status as a child.8

Victims of Witness Tampering, Obstruction of Justice and Perjury

     The crimes of witness tampering, obstruction of justice and perjury are not necessarily crimes against a
person, and in crafting the regulations, the USCIS considered the legislative intent of the U statute to
encourage cooperation with criminal investigations and to protect vulnerable victims.9

     To be considered a victim under these three criminal activities, a person must have been directly and
proximately harmed by the perpetrator of one of the three crimes, and there must be reasonable grounds to
conclude the perpetrator principally committed the offenses as a means: (1) to avoid or frustrate efforts to
investigate, arrest, prosecute or otherwise bring him or her to justice for other criminal activity; or (2) to
further his or her abuse or exploitation of or undue control over the alien through manipulation of the legal
system.10

Culpability of Victim

     The regulations clearly exclude from U visa eligibility any victims who are responsible for causing the
criminal activity to be perpetrated against them.11 A person who was shot and seriously hurt while in an
argument with a rival gang would not be considered a victim for the U visa. This exclusion does not apply to
someone who has committed a crime other than the one being investigated or prosecuted, even if the crimes
are related. For instance, someone, who has been smuggled into the United States and is then held in
involuntary servitude, can still be U visa eligible as a victim of involuntary servitude.12

     So, a victim by any other name may not be a victim for U visa purposes. Victim categorization is not
necessarily easy. It hardly seems fair that an entire family can get U status except the 22-year-old who
witnessed his baby brother’s murder.

     The one thing that is certain when deciding whether someone is a victim is to make sure to consult not
only the regulations but also the supplementary information contained in the Preamble to the regulations.



The Preamble includes the reasoning behind the definitions and requirements established by the USCIS. Also,
if your client cannot meet the other statutory requirements for the U visa, do not forget to consider whether
that client is eligible to be a derivative. 
______________
1 Victims of Trafficking and Violence Prevention Act, Pub. L. 106-386, 114 Stat. 1464 (Oct. 28, 2000)
[VTVPA].
2 Although many advocates and attorneys use the terms “U visa” and “U nonimmigrant status”
interchangeably, there is an important distinction between the two. When a person’s U application is
approved, he or she is granted U nonimmigrant status and is given Form I-94, which indicates duration of the
status. The U nonimmigrant status allows the person to legally remain in the Unites States. If the person is
already in the United States, there is no need for him or her to get a U visa because a U visa is issued by a
U.S. consular official to allow entry into the United States. SALLY KINOSHITA ET AL., THE U VISA: OBTAINING
STATUS FOR IMMIGRANT VICTIMS OF CRIME 1.1 – 1.2 (2nd ed. 2010). For simplicity and the purposes of this
article, the term “U visa” will be used to refer to the U status.
3 INA § 101(a)(15)(U).
4 8 CFR § 214.14(a)(14).
5 Preamble at Federal Register, Vol. 72, No. 179, p. 53016-53017 (Sept. 17, 2007).
6 Id.
7 8 CFR § 214.14(a)(14)(i).
8 KINOSHITA, supra note 2, at 2.8; Questions and Answers from USCIS Ombudsman’s Teleconference (Oct. 17,
2008).
9 Preamble, supra note 5, at 53017.
10 8 CFR § 214.14(a)(14)(ii).
11 8 CFR § 214.14(a)(14)(iii).
12 Preamble, supra note 5, at 53018.
______________
Chay Sengkhounmany is a staff attorney at Legal Aid Society of Middle Tennessee and the Cumberlands. She
coordinates the Medical-Legal Partnership for Children between the Legal Aid Society and the Monroe Carell,
Jr. Children’s Hospital at Vanderbilt. In addition to general practice, Chay handles immigration cases related
to victims of crime, human trafficking and domestic violence.


