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Attorney Bill Waters pauses Tuesday in his office at First Tennessee Plaza. "I spend 40 percent of my time on
(judicial hospitalization cases) and they account for 10 precent of my income," he said.

A proposal to contract out legal work for poor people is coming under fire by attorneys
and even some judges as an effort to put justice up for sale to the lowest bidder.

Currently, judges appoint private attorneys to provide a wide range of legal services
for poor adults and children, such as criminal defense, guardianships for abused
children and representation for parents whose parental rights are at risk of being
stripped.

The attorneys are paid from what's known as the indigent defense fund, a pool of
money set aside by the state Legislature that this fiscal year totals roughly $37.5
million. There are hourly rate caps and total claim caps that haven't been increased in
17 years.

Now, however, the Administrative Office of the Courts, or AOC, is proposing a new
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Judicial hospitalization

(Fiscal year 2009-10)

County: Charges

Knox: $265,959

Davidson: 360,628

Shelby: 482,045

Hamilton: 237,074

State (est.): 1,800,000

system in which an attorney or law firm would agree to take on a fixed number of
cases in a specific area of law for a fixed fee. To win the contract, the attorney or firm
must submit a proposal, and the AOC, rather than judges, would decide who wins the
work.

Attorneys were given a scant two months, as opposed to the traditional six-month
period, to submit opinions on the proposal before the state Supreme Court decides
whether to put it into practice. The proposal was filed July 1. The deadline to
comment on the proposal is Sept. 1.

It's a plan that AOC general counsel David Haines said was birthed from the notion
that certain legal services provided for the poor are largely standardized and fairly
simple to execute.

"There are certain kinds of cases we pay for that have
really short life spans," Haines said. "Virtually all the
cases are the same. There are no wrinkles. It makes
more sense to have a certain number of attorneys
handling those."

He cited two — judicial hospitalization cases and
contempt of court charges filed in child support cases.
But neither he nor AOC Executive Director Libby Sykes
is ruling out expanding the contract system to all fields of
law funded by the indigent defense fund, including
criminal defense.

The proposal has created a firestorm of opposition from
attorneys and various legal organizations, including the
Tennessee Association of Criminal Defense Lawyers, or

TACDL.

"Given the only concern the AOC has shown of late is the bottom line the lowest
bidder is going to get the contract," said Knoxville attorney Mike Whalen, who serves
as TACDL secretary.

"Every place where these contracts have been tried, there's studies galore (showing)
more people plead guilty at the initial appearance, less motions are filed," he said.
"That's great if you're running a railroad but not so good if you're talking about
protecting people's constitutional rights."

Greeneville attorney Robert Foster, who has been spearheading a "grass roots"
campaign to oppose the plan, said he believes AOC initially saw a contract system as
a means to cut down on false billing claims in the realm of judicial hospitalization
cases.

"I believe the AOC believes there has been some serious fraud in judicial
hospitalizations," Foster said. "I believe the court is attempting to implement
cost-saving measures. I commend them for that."

Foster has a vested financial interest in the issue. His firm, Billable Hours, advances
private attorneys indigent fee claims, files the claims on their behalf and then takes a
cut for doing the file-claim work, so a contract system would impact his bottom line.
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The rates

The hourly rates court-
appointed attorneys can
receive for indigent cases

Federal

$125 in or out of court

State

Non-capital:

$50 in court

$40 out of court

Capital:

$100 lead attorney in
court

$75 out of court

$80 co-counsel in court

$60 out of court

The caps

The maximum court-
appointed attorneys can
receive for a case.

Federal

$9,700 for a felony

$6,900 for appeals

State

$1,500 for adult felonies,
excluding first-degree

And not everyone is opposed to the proposal. Defense attorney Bruce Poston said he
believes the contract plan would, in the areas of judicial hospitalization and child
support contempt cases, save the state money without sacrificing the quality of legal
representation.

"I don't think it's a bad idea at all because I think the representation won't change,
and it will save money," he said. "I think it's just an area where people can save
money by being efficient. If the AOC could arrange with some firms or groups that
would agree to take it on for at least as good or better representation for a lower
price, why wouldn't you?"

He is largely alone among his fellow lawyers, however.

Both Foster and Whalen insist creating a contract
system won't cut costs but instead will result in another
government bureaucracy, complete with an unelected
"czar" who, under the proposal, would have the sole
authority to set up the system and award contracts.

"The AOC's own legislative report (issued in January)
had a resounding finding (that) contracting is not
something the state of Tennessee should do," Foster
said. "The last section of the proposed amendment has
the effect of creating a czar who can make decisions
without any further public involvement or comment. I
don't think that's good government."

Whalen added, "You're going to end up spending more
money setting up a new bureaucracy, and there's no
indication the state is willing to do that; so you end up
having a bad version of a bad system."

Others complain the proposal is taking away the
authority of judges to decide which attorney best suits
each legal need of a particular poor client.

"Taking the decision of court appointments away from
local judges — who know who practice before them and
who know whom will do an efficient, fair and decent job
representing the indigent — and placing it in the hands
of the AOC in Nashville is not the solution," Greeneville
attorney Francis X. Santore Jr. wrote in a letter opposing
the plan.

Hamblen County General Sessions Judge Joyce M.
Ward also argued the plan doesn't account for cases in
which several defendants, each with competing legal
interests, are named in the same indictment.

"In our experience, we often need to appoint separate
counsel due to conflicts of interest," Ward wrote.

A contract system would not allow that flexibility, she
said.
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murder

$3,000 for felonies
deemed complex

$500 for contempt of
court, parole revocation,
mental health
commitment, juvenile
unruly case

$750 for juvenile
dependent and neglected
cases and guardian ad
litem appointments up to
disposition

$1,000 for
misdemeanors,
preliminary hearings in
felony cases, appeals,
probation violations,
juvenile felonies,
dependent and neglected
cases and guardian ad
litem appointments
post-disposition, parental
rights termination

Knoxville attorney Bill Waters has been handling judicial
hospitalization cases for years and says AOC's
insistence that these are simple matters requiring little
legal heavy-lifting is misguided.

"The big problem with AOC's position is 90 percent of
them are dismissed and (the patients) released before it
even comes to court, and that's true. But you don't know
which 10 percent are going to court," he said. "Their
position is you don't need to talk to the client until the
day of court. In my view, that's malpractice."

Here's how judicial hospitalization cases work: Someone
overdoses, attempts suicide or otherwise shows enough
mental instability that he or she winds up being sent to
Lakeshore Mental Health Institute for a five-day
evaluation.

"Anyone can apply to have someone judicially
hospitalized," Waters said. "(The patient's) liberty is
being restrained just as if a couple of police officers
came and got you."

Often, Waters said, Lakeshore frees the person after an
initial evaluation. But if the facility decides the patient
should be committed, that person is then entitled to a
hearing and, if poor, a court-appointed attorney. That's

where Waters and other attorneys specializing in the field come in.

Waters said he regularly visits his clients at Lakeshore before a hearing is set to both
safeguard their rights and help determine if a hearing is even necessary. The AOC,
which has ramped up efforts to cut costs and ferret out overbilling, has not only
pushed Waters to cut out those prehearing meetings, but even pulled Lakeshore's
sign-in sheets to verify his visits, he said.

If there is overbilling in his field, Waters and fellow Knoxville lawyers aren't the
culprits, he said."I spend 40 percent of my time on (judicial hospitalization cases) and
they account for 10 percent of my income," he said.

Statewide, the bill for judicial hospitalization cases was nearly $1 million in fiscal
2008-09. It jumped to $1.9 last fiscal year. Contempt cases cost the fund $1.5 million
in fiscal 2008-09 and jumped to $2.2 million last fiscal year.

Knox County claims for judicial hospitalization cases lag behind or are on par with the
other four metropolitan areas of the state. But the county consistently leads every
other region in the state in contempt-of-court cases. Contempt cases cost the fund
$412,000 in Knox County in fiscal 2008-09 and jumped to $600,000 last fiscal year.
Davidson County, by contrast, had a tally of $200,000 in fiscal 2008-09 and $440,000
last fiscal year; Shelby, $138,000 and $139,000 respectively; Hamilton, $152,000 and
$197,000.

Fourth Circuit Court Judge Bill Swann, in whose court a high percentage of contempt
claims are filed, did not return a call seeking comment.

On the defensive: Plan to farm out indigent representati... http://www.knoxnews.com/news/2011/aug/21/on-the-...

4 of 8 8/26/11 5:10 PM



Waters, who is 62, is considering retirement and isn't worried about the contract
proposal on a personal level, but he too believes it's a bad move.

"I think it's a horrible idea because all the state is going to do is take the cheapest
bid," Waters said. "If the AOC really does choose the person who is most competent
at the best price, I'm all for it."

But he doesn't think that's what will result, and he bases that on experience in other
states using a similar system. He cited a case in Kentucky involving a University of
Tennessee student in which UT initially hammered out a settlement using a local
lawyer but was ordered instead to use a contract attorney. The resulting settlement
was more than $200,000 higher than the initial one, Waters said.

The AOC denies the measure was motivated by fear of fraud or billing irregularities in
any legal field. Sykes, AOC's director, insists the plan is designed to save money
without sacrificing justice.

"We're looking for ways to use our money as wisely as possible," she said.

Poston agrees with her.

"Their main concern is running out of money for the entire program," he said.

While Sykes did not rule out expanding the plan to include the two highest categories
of indigent defense funding — juvenile matters and criminal defense — Sykes said
there is no move right now to do that.

Foster and Whalen are not reassured, however.

"If you want to limit it, limit it," Whalen said. "It's either very badly worded or it's
opening the door for everything. That's what concerns us. Once it's a rule, how do we
oppose it?"

The pair pointed out other vague areas of concern in the proposal. It doesn't detail
how many cases a contract lawyer would be asked to take or what fee would be
awarded. Although it says cost won't be the deciding factor, the plan is silent on
attorney qualifications or workload standards, leaving those determinations up to an
unnamed "administrative director."

"I don't think it's fair to attorneys whose livelihoods depend in part or in whole (on
indigent defense work) to be asked to comment on a rule that's full of a whole lot of
maybes," said Foster.
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