
uring the dark years of the decline of the Roman
Empire in the West, barbarian tribes streamed
out of Germanic forests and Central Asia and

laid the groundwork for the kingdoms which would
come to dominate the European continent. The inva-
sion was a gradual one, however; often the barbarians
viewed the Empire not as a foe, but as a great institu-
tion, one of which they desired to be a part. As Romans
and barbarians mixed and mingled over the years, con-
flicts inevitably arose. The aggrieved parties often
would turn to the rudimentary judicial process to
resolve these conflicts. A practice developed whereby
any person who felt his life or property threatened by a
neighbor could apply to the royal court for protection.
An officer was assigned to protect the aggrieved party
and would be quartered in his home. This concept
developed out of the Germanic idea of the King’s duty
to protect his constituents; the protector was known as
“vormund”, or guardian.1

The idea of a guardian, or protector, is very much
with us today. The concept of a guardian appointed
by the court is nowhere more important than in
Juvenile Court. The court is empowered to appoint a
guardian ad litem2 “at any stage” of any proceeding in

Juvenile Court “in which the inter-
ests of the child require a guardian.”3

F u r t h e r, the court is required to
appoint a guardian ad litem (here-
inafter “GAL”) for any child who
“has no parent, guardian or custodian
appearing on such child’s behalf” or
where “such parent’s, guardian’s or
custodian’s interests conflict with the
child’s.”4 The court may make such
appointment in response to a petition
or motion from any party or on its
own motion.5

The statute makes clear, as does
Rule 37 of the Tennessee Rules of
Juvenile Procedure, that the court
must appoint a GAL in any case of
alleged abuse to the child.6 What is

also clear is that the statute and rule do not limit the
appointment of a GAL to any particular category or
class of case. A Juvenile Court may appoint a GAL
in delinquency and unruly cases, as well as depend-
ency cases.

What, then, exactly does a GAL do for the child?
Simply put, the GAL is to advocate for the best
interests of the child. The GAL represents the child
but is to fulfill his or her role by “advocating for the
child’s best interests and ensuring that the child’s
concerns and preferences are effectively advocated.”7

Like the Lorax in Dr. Seuss’ world in speaking for the
trees, the GAL speaks for the child. The GAL is
responsible for standing up for the child, even if (or
especially if) the child’s interests and the parent’s
interests differ or are in conflict. If the child’s inter-
ests require a certain position, the GAL’s duty is
clear: advocate for that position.

Rule 40 of the Tennessee Supreme Court spells
out in detail guidelines for GALs in abuse and
dependency proceedings.8 The Rule makes clear that
the GAL is not to be a special master or a witness,
but is to function as an attorney “by calling, examin-
ing and cross examining witnesses, submitting and
responding to other evidence in conformance with
the rules of evidence and making oral and written
arguments based on the evidence …”9

Rule 40 sets forth the obligations of a GAL in
dependency proceedings, listing specific tasks the
GAL is expected to complete during the course of
the representation. The list of tasks includes con-
ducting an independent investigation of the facts,
pursuant to which the GAL is to review all files and
records pertaining to the child’s case, interviewing
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here’ve been many, many occasions when I’ve
walked out of Juvenile Court feeling as though
I’ve been physically beaten. I take a lot of delin-

quency appointments and there are times when I’ve got
seven to ten cases in a day – sometimes news cases are
handed to me 3 minutes before a hearing. It weighs on
me and there are days when I feel a bit like a punching
bag for the Assistant D.A. I question if the work I’m
doing has meaning. And if I’m representing parents in
dependency and neglect cases, it’s easy to fall prey to
cynicism ... why should I care more about getting these
folks’ children back than they seem to care?

The cases are difficult and often make it difficult to
feel “lawyerly.” Juvenile Courts, after all, are a tough
forum in which to sell your evidentiary objections or
case law. And, the clients in appointed cases aren’t
noted for their heartfelt expressions of gratitude. But,
if you do this type of work long enough, you’re apt to
see that you may have accomplished some serious good
in the lives of your clients and their children.

I recently got an e-mail from a D & N client who
now lives in Alaska. She got her daughter back, she
seems to have kicked a chronic drug habit and says her
life is better than it’s ever been. In one case where a
homeless mother had lost custody over her inability to

find stable housing, we located an elderly person in a
nursing home who needed to get rid of her interest in
a life estate in a house (I like it when you can bring
two problems together to create a solution). She got
her children back and things seem to be going well.
Sometimes NOT seeing a kid who’s gained notoriety
in Juvenile Court as “Most Likely to Graduate to
Adult Prison” means you might have helped the court
fashion some disposition that’s reached him/her.

But if all that isn’t enough, here’s something to give
you a bit of comfort. The caps for both the pre-adjudi-
catory phase and post-merits phase of Dependency and
Neglect cases have been raised. Appointed counsel in
these cases may now bill up to $750.00 in these cases
prior to the adjudicatory, or “merits” hearing. Following
the merits hearing, the cap has been raised to $1,000.00.
T h a t ’s significant, because these cases tend to go on for
quite a while until the parent regains custody or there’s
some other disposition. And, as has been the case, the
caps are doubled in the situation where the case has
been declared “lengthy and complex.” !

Carl E. Seely, Chair,
TBA Juvenile and Children’s Law Section

T

he Tennessee Bar Association and Court
Improvement Program (CIP) of the
Administrative Office of the Courts held the

first Child Dependency Train the Trainer seminar on
February 12 & 13 for twenty-five attorneys who prac-
tice across the state. The goal of the Program is to
increase the number of CLE presentations for juvenile
court practitioners and to recruit attorneys to repre-
sent children and parents in juvenile court. The attor-
neys will present individual CLE programs within
their local communities on child dependency and ter-
mination of parental rights law.

Approximately 65 attorneys from across the state
submitted applications. This was twice as many as
expected, causing the sponsors to separate the appli-
cants between three sessions. The remaining seminars
are being planned for late summer and fall.

The February seminar included sessions on How to
Conduct an Effective Training, Child Dependency,

Termination of Parental Rights, An Overview of
PowerPoint, and two clinics where the attorneys prac-
ticed components of the presentation they will be
delivering at CLE programs. Based on the comments
from the attorneys, it appears the seminar was a suc-
cess and the attorneys are eager to start conducting
the trainings across the state. The CIP is in the
process of scheduling the local CLE programs. 

The CIP staff and TBA would like to thank the
members of the TBA Young Lawyer’s Division, Access
to Justice Committee and Juvenile & Children’s Law
Section, who participated in the process and develop-
ment of the Program. !

For additional information on the Child Dependency Train
the Trainer Program contact Leslie Barrett Kinkead or
Nyasha N. Justice at the Administrative Office of the
Courts at 615-741-2687.

Child Dependency Train the Trainer Progra m

T
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anuary 28, 2005, Lafayette, Tennessee: Two
teens, ages 13 and 14, were arrested for plotting
an attack at their junior high school, which

included a hit list of students and teachers.
March 2, 2005, Cumberland City, Tennessee: 

A 14-year old male high school student was taken into
custody for the shooting death of a 45-year old female
school bus driver.

March 24, 2005, Memphis, Tennessee: A 17-year
old female high school student accidentally shot her-
self in the forearm with a gun when she reached into
her purse around 10:00 a.m. while in a classroom.

May 16, 2005, Collierville, Tennessee: Police
received a call around 7:15 a.m. at an elementary
school for suspicious items in the east parking lot adja-
cent to the athletic field bleachers. Five homemade
bombs were subsequently discovered and disposed.

August 25, 2005, Dandridge, Tennessee: Three
male students, two age 12 and one age 14, were
arrested and charged for the discharge of a gun in the
middle school boys’ student restroom around 9:30 a.m.
Another student was struck in the leg. Further inves-
tigation revealed that the students had allegedly
planned to kill one of their teachers in retaliation for
an earlier disciplining of one of the students.

November 8, 2005, Jacksboro, Tennessee: A 15-
year old male high school freshman shot and killed an
assistant principal. The principal and another assistant
were also shot and hospitalized during the incidents. 

According to Bill Bond, who testified before the
Select Committee on Children and Youth on Friday,
December 15, 2005, there are few common traits in
school shooters: in the 44 incidents of school shoot-
ings reported since 1974, all were committed by boys
or young men. In most cases, administrators or teach-
ers were planned targets. Almost all incidents occurred
outside the classroom. But, Mr. Bond’s research has
determined that there is no profile of the school
shooter: the ages range from 11 to 21; variety of races
(75% white); range of family situations, academic per-
formance ranged; range of friendship patterns; few had
marked changes in academics and less than 30% had
histories of drugs.

Historically, the courts do not appoint Guardians
ad litem (GAL) in juvenile justice (JJ) cases. There is
no provision to pay for them and the Administrative
Office of Courts (AOC) will quickly advise any
inquirer of that information. And truly, even as a most
fervent supporter of GAL involvement, I too, would
agree that not every case is indicative of a GAL. After
all, being a GAL pursuant to TSC Rule 40 is time-
consuming and resource-driven. A GAL appointment

is going to generate numerous and frequent appear-
ances before varied meetings and tribunals. The GAL
is appointed as a lawyer attendant to those responsi-
bilities and duties and additionally as an investigator
of a prodigious amount of documents and interviews
with persons involved tangentially to the child; often-
times the GAL is a mediator and a negotiator for serv-
ices and entitlements. All of this at the astounding
rate of $40/hour out of court and $50/hour in court,
and mileage and some (but not all) of the expenses
incurred. So, ultimately, why do this, and especially,
why do this pro bono?

On March 2, 2005, a 14-year-old male Stewart
County high school student left his home at approxi-
mately 6:25 a.m. He had decided only moments before
that he would kill his school bus driver, Joyce Gregory.
By 6:30 a.m., that morning, this young man’s life was
changed forever and always. On April 1, 2005, I was
appointed as his Guardian ad litem. I first met my
client on Thursday morning of April 7, 2005. This was
the same date that he appeared in Court for a suppres-
sion hearing. I was introduced to him as being the “lady
who would make the snack train run on time.”
O b v i o u s l y, the person making my introduction had
never met me before, nor had he read TSC Rule 40.
What began in that case has now evolved into a pas-
sion for me: to find out, one client at a time, what I can
do to assist a disenfranchised young person from
becoming the lead actor in a tragic and horrific drama.

I well understand that I could make far more
money doing other types of law than juvenile.
O b v i o u s l y, if I am to remain moderately solvent, I
must (and do) charge fees in my private practice an
amount commensurate with my skill and expertise in

A GAL’s Persepective 
On Juvenile Justice Appointments
by Rosella M. Shackelford

J

continued on page 6

[T]he engine that
drives the train 
is my juvenile 
law practice. 
It consumes my

emotions, my heart
and my time … but I cannot,
nor will I, turn away from it.

— Rosella M. Shackelford
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What Do Juvenile Judges Want?
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individuals involved with the child, such as parents,
legal guardians, caseworkers, school personnel, neigh-
bors, relatives, coaches, clergy, physicians or others
with knowledge of the child or case.10 It is through
such an investigation of the case that the GAL
becomes an invaluable resource for the court. The
GAL is to explain the case to the child, consult with
the child prior to hearings or when other events affect
the child, assess the needs of the child in light of avail-
able resources, ensure the child is prepared to testify,
review the Permanency Plan, advocate for the child’s
interests in court, and ensure the child maintains
appropriate contact with family members.11 Of all the
individuals involved in a juvenile dependency pro-
ceeding, and sometimes the number runs well into
double digits, the GAL is often best positioned to
make an effective argument to the court regarding the
child’s best interests.

While GALs are a common sight in dependency
proceedings, rarely are they used in delinquency or
unruly proceedings. This is partly due to the fact that
in justice cases, particularly delinquency cases, often
the juvenile is represented by defense counsel who is
presumed to be an effective advocate for the child.
H o w e v e r, the argument can be made that even in
delinquency cases where the child is represented by
defense counsel, and especially in unruly cases where it
is less common for a child to have appointed counsel,
the issues are such that a GAL may perform a critical
role in ensuring the child’s interests are properly con-
sidered. There may be no other player so uniquely posi-
tioned as a GAL to look after a child’s interests in
these cases. A defense attorney is bound by his or her
ethical duty to represent the client zealously within the
bounds of the law, but, on occasion, this duty may not
be consistent with the child’s best interest. A few
examples from recent cases help illustrate these points.

“Tim” 12 was a 14-year old juvenile arrested on first
degree murder charges. He was appointed defense
counsel with extensive experience in capital murder
cases. Tim was placed in a juvenile detention facility
located over 150 miles from his home to await adjudi-
cation or a possible transfer hearing. After a court-
ordered mental examination revealed possible mental
health issues, including suicidal tendencies, the court
and defense counsel became concerned that Tim
receive proper medication and meet all of his appoint-
ments with his mental health professionals. Personnel
from the detention facility, while sympathetic,
informed the defense attorney that transportation to
and from such appointments was not their responsi-
bility; in fact, according to such personnel, the
responsibility lay with the committing court or Tim’s
parents. Tim’s parents were indigent and could not
afford to transport their child to and from his appoint-

ments; further, Tim’s father suffered from several ail-
ments which rendered him unable to drive. Defense
counsel, who was initially resistant to the idea of a
GAL appointment in the case, soon realized that
advocating for Tim’s best interests involved substan-
tially more than protecting his legal rights; conse-
q u e n t l y, defense counsel requested the court to
appoint a GAL. Everyone’s concerns were heightened
when it was learned that another juvenile in the
detention facility recently had committed suicide.
The case clearly cried out for a GAL.

It is at this point that reality sets in. As we have
seen, the court clearly has the authority to appoint a
GAL in this situation. However, in the case of an
indigent juvenile (and most of them seem to be), pub-
lic compensation of a GAL is limited to dependency
and neglect proceedings.13 The Administrative Office
of the Courts will pay GALs a set amount, but only in
dependency cases. In delinquency and unruly cases,
compensation of the GAL is the responsibility of the
county; often, due to tight and pre-determined budg-
ets, there is simply no money available for GALs. The
court, then, is in the unfortunate position of appoint-
ing a GAL who will likely not be paid. As every attor-
ney who has served as a GAL knows, these cases are
emotionally draining, legally challenging, always frus-
trating, and can last for months, as in Tim’s case, or for
perhaps years (some appointments last until the juve-
nile turns 18).

In Ti m ’s case, a GAL was appointed who agreed to
handle the case pro bono. After the appointment,
Ti m ’s home county agreed to pay the GAL the amount
the AOC would have paid in a dependency case.

The GAL can also be valuable when a delinquent
child is placed into state’s custody. Over burdened
caseworkers can always use another set of legally
trained eyes to help keep up with the child and to
ensure he or she is receiving appropriate services.
These forces are at play also in certain unruly cases, as
the next illustration points out.

“Randy” is a 13-year old child who was adopted,
along with his 2 siblings, by a loving family. Randy
had been removed from his birth parents due to drug
issues and had spent time in several foster homes.
After adoption, Randy began to act out at home and
school. He would not mind his parents, he became
disruptive in school, he became increasingly violent;
he was accused of stealing from his classmates and
from his mother at home. A diary was discovered in
which Randy expressed his desire to kill his mother
and in which he described several ways he would
accomplish the task.

As an unruly child (and indigent), again the court
was faced with a situation in which a GAL could pro-
vide a needed service, but such an appointment would
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be pro bono. A GAL, more than a youth service offi-
cer or probation officer, more than DCS or its
providers, could assess Randy’s needs against all avail-
able resources and follow up, on a daily basis if neces-
sary, to ensure that the court’s directives are being
followed, and more importantly, to suggest, through
effective advocacy, additional or different approaches
to try. A GAL, as an attorney, can respond quickly to
the child’s situation by requesting additional or expe-
dited court hearings and reviews, subpoena witnesses
and request further assessments of the child by appro-
priate professionals. Further, a GAL in an unruly case
can serve as a mentor to the child, a role model, some-
thing often lacking in the child’s life.

In another case, “Robert” was a 15-year old juve-
nile who was placed into state’s custody as a delin-
quent. He was placed in a Level III facility and
claimed he was beaten by a staff member. His court
appointed defense attorney was brought back into the
case to initiate an investigation, but this role would
perhaps be better for a GAL since the juvenile was not
accused of any wrongdoing. The GAL would be in a
better position to protect the child’s interests and fol-
low up with the appropriate authorities to ensure the
situation was properly addressed.

In short, a GAL can be an invaluable resource to
the court in justice cases and can impact a child’s life
in significant ways. A GAL is not, however, appropri-
ate in every justice case. The court must use its sound
discretion in evaluating whether a GAL is needed in
certain cases, always with the best interests of the
child in mind. This also is consistent with the purpose
of Juvenile Court which is to “provide for the care,
protection and wholesome moral, mental and physical
development of children coming within its provi-
sions.”14 The Juvenile Court should consider appoint-

ments in selected justice cases but should not be forced
to choose between a child’s interests and the economic
interests of the attorneys who perform this service.
Appropriate legislation should be considered to allow
for the reimbursement of GALs in delinquent and
unruly cases. !

G. Andrew Brigham serves as a Juvenile Judge in the 23rd
Judicial District — Stewart County, Tennessee.

Notes:
1. J.B. Bury, The Invasion of Europe by the

Barbarians, W.W. Norton 1967, pp. 201-203
2. “A guardian ad litem is a special guardian

appointed by the court to prosecute or defend, in
behalf of an infant or incompetent, a suit to
which he is a party, and such guardian is consid-
ered an officer of the court to represent the inter-
ests of the infant or incompetent in the
litigation.” Black’s Law Dictionary, 5th edition,
West Publishing Co., 1979, citing Kossar v. State,
13 Misc. 2d 941, 179 N.Y.S. 2d 71, 73, 76, 79.

3. T.C.A. § 37-1-149 (a) 
4. Ibid.
5. Ibid.
6. Ibid and Tenn R. Juv. Proc. 37 (c)
7. Tenn. Sup. R. 40 (c)
8. Tenn. Sup. Ct. R. 40
9. Tenn. Sup. Ct. R. 40 (f)(3)

10. Tenn. Sup. Ct. R. 40 (d)
11. Ibid.
12. Name has been changed
13. T.C.A. § 37-1-150; Tenn. R. Juv. Proc. 37(d).
14. T.C.A. § 37-1-101 (1)
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or (615) 322-4964.
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the field of family law. But the engine that drives the
train is my juvenile law practice. It consumes my emo-
tions, my heart and my time … but I cannot, nor will
I, turn away from it. In the aforementioned hearings
on December 15, 2005, Senator Thelma Harper asked
the question to the knowledgeable and experienced
persons testifying before this committee: “Who do we
have to ask to find out what has brought these chil-
dren to this decision-making place in their lives?”
There was no direct answer given to her question.
While I don’t assert that I am in any way more quali-
fied than those testifying, I do believe that I have that
answer: the GAL. Only the GAL is as deeply involved
in the investigative role as law enforcement; only the
GAL is as immersed in the psychological aspects of
the child as the defense; only the GAL has access to
all of the information and all of its privileged sources;
only the GAL is looking to the c u r r e n t behavior of the
child, as well as the past (mitigating) behaviors. 

Will I ever be willing to testify before the aforemen-

tioned subcommittee or any other? I already have.
Will I ever be able to divulge the information that I

gleaned as GAL in the Stewart County case or any
other case to answer Senator Harper’s question? No. 

Will I ever get the opportunity to expand on the
knowledge and understanding that the Stewart County
case to make a difference in future representations? I
am already doing so.

Will I make a difference? Yes, resoundingly yes. Each
child that I represent is the building block of the repre-
sentation for the next child. With each representation
I offer better advocacy and the possibilities of a differ-
ence in a single child’s life. And the greatest incentive
of all … some of my clients have returned to say
“Thank you.” !

Rosella Shackelford practices Juvenile and Family law in
Montgomery County, Tennessee, and also serves on the
TBA Juvenile & Children’s Law Section Executive Council.


