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Letter from the Editor

     Happy New Year! 

     I hope everyone enjoys the latest newsletter from the TBA Labor and
Employment Law Section. It covers the future in employment and labor law,
new decisions from the Tennessee Supreme Court and the 6th Circuit of
Appeals, and two articles on NLRB developments and rulemaking. I want to
thank this issue's authors – Mark Travis (a veteran author of the newsletter),
John R. LaBar, Kathleen Henderson, Roxana Correa and myself.

     If you have an article or idea, please e-mail me at
bbuchanan@kingballow.com or call 615-726-5484. Government lawyers are
invited to contact me about submitting articles as it would be nice to have
your perspective.

Bruce Buchanan

NLRB Begins to Issue Important Decisions - More on the
Way

By Mark C. Travis*

     After months of delay caused by political fights in the Senate over NLRB
appointees and the necessity of reconsidering hundreds of decisions from the
former two-Member Board as a result of the Supreme Court’s New Process
Steel decision, the current Board has begun to issue decisions which may
have significant impact on labor relations and collective bargaining.

     In one day, August 27, 2010, the current NLRB majority, consisting of
Chairman Wilma Liebman and Board Members Mark Pearce and Craig Becker,
issued over 30 major decisions, in many cases over the dissents of former
Member Schaumber (whose term expired that day) and current Member Brian
Hayes.

     While the Board’s recent decisions are too numerous to discuss in detail
for purposes of this article, the Board has exercised close scrutiny of
employer conduct and has expanded the interpretation of “protected
concerted activity,” when the union loses a representation election. In
those cases, the Board has overturned the results of the election based on
the union’s objections, and ordered new, rerun elections. First Student,
Inc., 355 NLRB No. 78 (Aug. 2010) (election observers too closely aligned
with management); Transcare New York, Inc., 355 NLRB No. 56 (July 2010)
(employer surveillance too close to voting site); DHL Express, Inc., 355 NLRB
No. 144 (Aug. 2010) (surveillance by security guards); Mandalay Bay Resort
& Casino, 355 NLRB No. 92 (Aug. 2010) (management’s solicitation of
grievances); Stabilus, Inc., 355 NLRB No. 161 (Aug. 2010) (wearing of union
t-shirts contrary to enforcement of company policy requiring company
uniforms).

     Employer objections in representation election cases have not been as
successful, and the Board has not overturned as many union election
victories. For example, in Affiliated Computer Services, Inc., 355 NLRB No.
163) (Aug. 2010) the Board dismissed the employer’s objection based on
letters from elected officials which were distributed to bargaining unit
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employees.

     Another important decision involved “bannering” in the construction
industry. Carpenters Local 1506 (Eliason & Knuth of Arizona, Inc.), 355 NLRB
No. 159 (Aug. 2010). The new Board majority ruled that displaying large
union banners, such as those depicting giant inflatable rats, held or posted
outside a neutral employer’s business to prevent the neutral employer from
doing business with the “primary” employer with whom the union has a
labor dispute, is permissible. The Board held “bannering” is similar to
“handbilling” rather than unlawful “picketing” of a neutral employer under
the NLRA’s secondary boycott prohibitions.

     More recently, the Board adopted a policy under which interest on
backpay will be compounded on a daily basis, using the established legal
methods for computing backpay and for determining the applicable rate of
interest in these cases. Kentucky River Medical Center, 356 NLRB No. 8
(Oct. 2010). In a second case involving remedies, the Board in J. Picnic
Flooring, 356 NLRB No. 9 (Oct. 2010), ordered employers who violate the
NLRA to distribute its remedial notices electronically, when this is a
customary means of communicating with employees, as well as the
traditional posting of paper "Notice to Employees" on the companies' bulletin
boards.

     In December 2010, the Board held, in Dana Corp., 356 NLRB No. 49 (Dec.
2010), a Letter of Agreement (LOA) between the UAW and Dana was not
unlawful. The LOA set forth ground rules applicable in any union organizing
campaign at an unorganized facility - including the company remaining
neutral on union organizing, providing the union, upon request, with the
names and addresses of the employees and agreeing to certain provisions
which would be in any collective bargaining agreement (CBA), including the
parameters of health care provisions, numerous topics which must be
addressed in a CBA, and provisions, up to and including interest arbitration,
for deciding any unresolved issues for a CBA.

On the Horizon

     Perhaps the two most controversial issues, yet to be finally decided
involve questions of employee rights to file petitions for secret ballot
decertification elections following voluntary recognition of a union without
an election (“recognition bar” in the Dana Corp. case) and where a
successor employer takes over an operation and hires a majority of the
former employees (“successor bar” in the MV Transportation case). In 3 to 2
decisions, the Board granted review and invited interested parties to file
briefs in cases that question when a labor union’s support among employees
can be challenged.

     One set of cases (Rite Aid Store #6473 and Lamons Gasket Co.), asks the
newly constituted Board to reconsider the 2007 decision, in Dana Corp., 351
NLRB 434, that when an employer agrees to voluntarily recognize a union
based on signed authorization cards, it must post a notice advising the
employees that they have a right, within 45 days of the notice, to file a
petition for an election to decertify the union or in support of a rival union,
if they so desire. If the notice is not posted, the union and employer may
not later claim that their subsequent contract bars a petition by a rival
union or for decertification for the three-year “contract bar.”

     The second set of cases (UGL-UNICCO Service Company and Grocery
Haulers, Inc.) seeks review of the Board’s 2002 decision in MV
Transportation, 337 NLRB 770, on the duties of a successor employer – one
that takes over its predecessor’s business and hires primarily from its
workforce – toward an incumbent union. MV Transportation held that the
employer’s obligation to recognize and bargain can be challenged by the
employer, employees, or a rival union.

___________________

*Mark Travis is a member of the Labor & Employment Law Section of the
TBA, and is a past chair of the TBA's Dispute Resolution Section. He serves
on the neutral panels for the Equal Employment Opportunity Commission,
the Federal Mediation and Conciliation Service, and the American Arbitration
Association. Mark is also the Director of the Tennessee Labor-Management
Center. He can be reached at (931) 252-9123 or via e-mail at
mtravis@travisadr.com.
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Burden-Shifting During Summary Judgment in
Employment Cases Not Available in Tennessee

By Roxana I. Correa*

     Employers in Tennessee sued by former employees for wrongful
termination, retaliation, and other employment-related claims may now
have a tougher time getting such claims dismissed.

     The Tennessee Supreme Court, in Gossett v. Tractor Supply Co, 320
S.W.3d 777 (Sept. 20, 2010), ruled a burden-shifting test typically applied in
employment-related cases to determine whether an employer engaged in
unlawful conduct, including wrongful termination, retaliation, and
discrimination, is no longer applicable at the summary judgment stage. Until
this ruling, courts across Tennessee applied the test during summary
judgment in most, if not all, employment cases.

     In this case, Gary Gossett, a former inventory control manager in the
General Accounting Department at Tractor Supply, sued his employer for
wrongful termination and retaliation in violation of the Tennessee Human
Rights Act. Gossett claimed he was terminated for refusing to participate in
an allegedly illegal activity. Specifically, Mr. Gossett claimed he was asked
by Tractor Supply’s chief financial officer to remove products from an
inventory reserve. According to Mr. Gossett, removing such products from
the reserve would have artificially increased the quarterly earnings
statement in violation of the Securities Exchange Act and other federal
securities regulations. Mr. Gossett claimed he refused to participate in the
allegedly illegal activity and was subsequently terminated. Officials at
Tractor Supply, however, claimed Mr. Gossett was terminated as part of a
reduction in force.

Burden-shifting test

     In ruling against Tractor Supply, the Tennessee Supreme Court concluded
the burden-shifting test, known as the McDonnell Douglas framework, was
inconsistent with the standard applied during summary judgment. The latter
standard allows a claim to be dismissed only where there are no genuine
issues of material fact and the party seeking to have the claims dismissed is
entitled to judgment as a matter of law. In applying this standard, the court
accepts as true the facts as set out by the party defending against dismissal
of the claims.

     Under McDonnell Douglas, once an employee sets out a prima facie
case, the burden shifts to the employer to establish a legitimate reason for
its adverse action against the employee. If the employer can do so, the
burden shifts back to the employee to show the employer’s stated reason is
pretextual.

     The Supreme Court concluded the fact an employer can establish a
legitimate reason for its adverse action is insufficient to show there are no
genuine issues of material fact. In other words, in this case, simply showing
Tractor Supply had a legitimate reason to terminate or demote Mr. Gossett,
while sufficient to shift the burden back to Mr. Gossett, is insufficient to
have the claims dismissed. Under the Court’s reasoning, a legitimate reason
for discharge is not mutually exclusive of a discriminatory or retaliatory
motive and, therefore, does not preclude the possibility that a
discriminatory or retaliatory motive played a role.

     After concluding the McDonnell Douglas test did not apply, the Court
held Tractor Supply failed to prove there were no genuine issues of material
fact. In so ruling, the Court relied on evidence offered by Mr. Gossett which
undercut Tractor Supply’s stated reason for terminating the employee, i.e.,
a reduction in force. The evidence included testimony from an employee
who assumed Mr. Gossett’s responsibilities upon his termination regarding
the fact the two job responsibilities were “dramatically different” and a
newspaper advertisement published the Sunday before Mr. Gossett was
terminated seeking a financial analyst for Mr. Gossett’s department.

     In a separate dissenting opinion, two Supreme Court justices rejected
the majority ruling, pointing out the ruling makes Tennessee one of only
four states to abandon the McDonnell Douglas framework in all employment
discrimination and retaliation cases at the summary judgment stage.
According to the dissenting justices, the Court’s ruling makes it unfairly
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more difficult for employers to win on summary judgment.

Reporting illegal activity

     The Supreme Court also rejected Tractor Supply’s argument that Mr.
Gossett’s claim should be dismissed because he failed to report the chief
financial officer’s request that he engage in allegedly illegal activity to an
authority within or outside the company. In so ruling, the Court stated an
employee alleging retaliatory discharge for refusing to participate in an
illegal activity is not required to report the incident.

____________________

*Roxana Correa is an attorney in the Litigation section of King & Ballow. She
received her law degree from The Pennsylvania State University Dickinson
School of Law, where she was an editor on the Journal of American
Arbitration. She earned her undergraduate degree from Auburn University,
where she majored in journalism and minored in political science. After
receiving her undergraduate degree, Ms. Correa worked as a reporter at a
daily newspaper in Alabama. Before joining King & Ballow, Ms. Correa served
as a Judicial Law Clerk for the Honorable Ellen Hobbs Lyle in the Davidson
County Chancery Court. She may be reached at rcorrea@kingballow.com.

Must be "Qualified Individual with a Disability" for ADA
claim

Kathy Henderson*

     Individuals must be a “qualified individual with a disability” in order to
pursue a claim under section 12112(b)(6) of the Americans with Disabilities
Act, according to a recent ruling by the U.S. Court of Appeals for the 6th
Circuit.

     Although non-disabled individuals may bring claims under some
provisions of the ADA, the Court of Appeal’s decision focused on the plain
language of section 12112(a) of the ADA which prohibits discrimination
against “a qualified individual.” On this basis, it reversed a Middle District
of Tennessee decision in Bates v. Dura Automotive Systems, Inc., 625 F.3d
283 (6th Cir. Nov. 3, 2010), which held individuals need not be disabled to
file a claim under section 12112(b)(6).

     This case involved seven employees of a Tennessee manufacturing
facility who tested positive for one of 12 prohibited substances. Although
each of the employees had a legal prescription for the prohibited
substances, their test results violated the employer’s workplace drug policy.
Due to growing concerns of workplace accidents, the employer implemented
a policy prohibiting use of prescription drugs if such use adversely affected
safety, company property or job performance. When the employee plaintiffs
refused to transition to drugs without the prohibited substances, they were
terminated. 

     The District Court previously held the employees may pursue their
discrimination claims notwithstanding the fact that six of the terminated
employees were not disabled within the meaning of the ADA. Noting the
plain language of section 12112(a) imposes a requirement that the individual
be “disabled,” the Sixth Circuit reversed and ordered a dismissal of the
claims of the non-disabled plaintiffs.

____________________

*Kathleen Henderson is a partner at King & Ballow, where she is the chair of
the Healthcare Practice and publishes King & Ballow's Healthcare Blog at
www.kingballow.com/healthcare.php. Ms. Henderson received her law
degree from the Cumberland School of Law at Samford University and her
undergraduate degree from the United States Naval Academy. She is trained
in alternative dispute resolution and is certified by the Supreme Court of the
State of Tennessee to serve as a mediator. Ms. Henderson’s legal practice
interests focus on employment, safety, health, environmental,
transportation and technology. She has over 20 years experience in litigating
and providing counsel on government regulatory compliance, most recently
including HIPAA, Red Flag Rules and OSHA compliance. Ms. Henderson
formerly represented the Secretary of Labor with respect to prosecution of
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employment and OSHA matters. She may be reached at
khenderson@kingballow.com.

NLRB Issues Proposed Rule Requiring Employers to Post
Notice of Employee Rights Under NLRA

By John R. LaBar*

     On December 22, 2010, the National Labor Relations Board published a
Notice of Proposed Rulemaking requiring employers subject to the National
Labor Relations Act (NLRA or Act) to post notices informing their employees
of their rights as employees pursuant to the NLRA. Employers and interested
persons may file comments regarding this proposal with the Board on or
before February 22, 2011.

     The Board, in issuing the proposed rulemaking, stated the purpose of the
new rule was that many employees protected by the NLRA are unaware of
their rights under the Act and the intended effects of the action are to
increase knowledge of the NLRA among employees in order for employees to
be better able to the exercise their rights under the statute, and to
promote statutory compliance by employers and unions. The Board stated:

It is fundamental to employees’ exercise of their rights that the
employees know both their basic rights and where they can go to
seek help in understanding those rights. Notice of the right of self-
organization, to form, join, or assist labor organizations, to bargain
collectively, to engage in other concerted activities, and to refrain
from such activities, and information pertaining to the Board’s role in
protecting statutory rights serves the public interest.1

     In the rulemaking, the Board proposes the following sanctions for failure
or refusal to post the required employee notices: (1) finding the failure to
post the required notices to be an unfair labor practice; (2) tolling the
statute of limitations for filing unfair labor practice charges against
employers that fail to post the notices; and (3) considering the knowing
failure to post the notices as evidence of unlawful motive in unfair labor
practice cases.  Specifically, the Board states in the proposed rule:

An employer that is aware, or should be aware, of the requirement
to post the notice of employee rights and fails to do so is knowingly
preventing employees from learning of their NLRA rights. Therefore,
when it is adjudicating cases in which unlawful motive is an element
of one or more alleged violations, the Board may consider knowing
noncompliance with the posting requirement in determining whether
unlawful motive has been established.2

     In setting forth these proposed sanctions, the Board is explicitly stating
that noncompliance will be an unfair labor practice.

     In its proposed rulemaking, the Board declined to require the proposed
notice to employees include specifically the right of employees who are not
union members and who are covered by a contractual union-security clause
to refuse to pay union dues and fees for any purpose other than collective
bargaining, contract administration, or grievance adjustment.3

     In applying the proposed rulemaking to government contractors, the
Board found it unnecessary, for purposes of the proposed rulemaking, to
modify the language of the notice in the Department of Labor’s final rule
governing government contractors.4  Because the notice of employee rights
under the proposed rulemaking would be the same as that required by the
Department of Labor’s Final Rule governing Government Contractors,
government contractors that have posted the Department of Labor’s
required notice will be deemed to have complied with the Board’s proposed
rule.

     The posting requirements set forth in the proposed rulemaking require
all covered employers to post the employee notice physically “in
conspicuous places, including all places where notices to employees are
customarily posted.”5  As to the size and form requirements of the proposed
notice, the Board proposes the Notice be at least 11 inches by 17 inches in
size, and in such colors and type size and style as the Board shall prescribe.
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Employers that choose to print the notice after downloading it from the
Board’s website must print the notice in color and in a size of at least 11
inches by 17 inches.

     In conclusion, the proposed rulemaking set forth by the NLRB creates a
new posting requirement and possible human resource hazard for employers
who may be subject to the new rulemaking.

____________________

* John R. LaBar is a named member at Henry, McCord, Bean, Miller, Gabriel
& LaBar, P.L.L.C. in Tullahoma, Tennessee and is a member of the Labor &
Employment Law Section of the TBA. Mr. LaBar also currently serves a TBA
House of Delegates Member for the 14th Judicial District and as an Adjunct
Professor at the University of Tennessee College of Law. Mr. LaBar
represents employers and business owners in many areas of labor,
employment, business and corporate matters. He can be reached at
jlabar@henry-mccord.com.

1Proposed Rules Governing Notification of Employee Rights under the
National Labor Relations Act, published December 22, 2010. 75 FR 80410
(proposing a new part 104 be added to 29 CFR chapter I).
2Proposed 29 CFR § 104.214.
3Citing Communications Workers of America v. Beck, 108 S.Ct. 2641, 487
U.S. 735, 101 L.Ed.2d 634 (1988).
4On January 30, 2009, President Obama issued Executive Order 13496,
requiring Federal contractors and subcontractors to include in their
Government contracts specific provisions requiring them to post notices of
employees’ NLRA rights. On May 20, 2010, the Department of Labor issued a
Final Rule implementing the order effective June 21, 2010. 75 FR 28368, 29
CFR Part 471. 
5Proposed 29 CFR § 104.202(d).

What to Expect in 2011

By Bruce E. Buchanan*, Editor

     As 2011 begins, attorneys want to know what kind of changes can be
expected in the employment law field. In the 2011-2012 Congress, it is
difficult to imagine a better definition of gridlock. The Senate is nominally
controlled by the Democrats, the House of Representatives is strongly
controlled by the Republicans, and President Barack Obama is wounded by
the 2010 elections and may be seeking a President Bill Clinton-like
resurrection by moving to the middle and agreeing to some Republican
legislation. I am doubtful of any meaningful employment-related legislation
becoming law in 2011, though one bill with a good possibility of passage is
E-Verify as mandatory for all employers.

     Here in Tennessee, there is a greater chance of new employment-
related legislation due to the Republicans controlling the Governor's seat
and the Legislature. If Congress does not pass legislation requiring E-Verify,
I anticipate the Tennessee legislature will do so.

     At the Supreme Court, there are a number of cases which could impact
the employment field - first, whether Arizona's mandatory E-Verify law will
be upheld. It probably will be upheld on a four-to-four vote with Justice
Elena Kagan recusing herself. This means the decision will not be binding on
future cases concerning states' mandating the use of E-Verify or other
immigration-related state legislation, such as Arizona’s "Show Me Your
Papers.”

     The Supreme Court will also be deciding these employment-related
issues - whether an oral complaint about wages/hours in the filing of a
complaint for purposes of retaliation and the Fair Labor Standards Act
(FLSA); whether certification of a class is appropriate in a FLSA lawsuit
involving Wal-Mart; does Title VII create a cause of action for third-party
retaliation for persons who did not engage in protected activity, such as
spouse, friend, relative; and when can an employer be liable based on the
unlawful intent of officials who caused/influenced an employment decision
but did not make a final decision.
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     The National Labor Relations Board has been back in action for less than
six months, after a two-year hiatus from issuing significant decisions due to
only two members serving.  It is expected the Democratic majority will
continue to issue pro-union decisions.

     Immigration and Customs Enforcement (ICE) will be increasing its
enforcement through I-9 audits, especially in targeted industries, such as
construction, restaurants and companies involved in defense/national
security.

     The Department of Labor's Wage and Hour Division and Occupational
Safety and Health Administration (OSHA) will also continue with their
emphasis on more payroll audits of employers and stronger penalties for
safety violations, respectively.

     In order to protect your clients, it would be wise to meet with them and
discuss issues related to wage and hour, safety, and I-9s. Legal counsel can
limit your exposure to violations and/or severity of violations by reviewing
and revising, if applicable, your policies and auditing or overseeing an audit
of your payroll and I-9 forms.

____________________

* Bruce E. Buchanan is the partner-in-charge of the Immigration Law Section
of King & Ballow as well as a partner in the Labor and Employment Law
Section. He is the Editor of TBA’s newsletters for the Labor & Employment
Law Section and Immigration Law Section. He publishes an immigration blog,
located at www.kbimmigration.com/webline. Mr. Buchanan represents
employers in labor and employment law many as well as immigration and
individuals in immigration law. He served as senior trial specialist for the
National Labor Relations Board for 20 years as well as for 12 years as an
Adjunct Professor at William H. Bowen UALR School of Law in Little Rock,
Arkansas. Mr. Buchanan can be reached at bbuchanan@kingballow.com.
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