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Letter from the Editor:

     Happy New Year!! I hope everyone enjoys the latest newsletter from the
TBA Labor and Employment Law Section. This issue covers – mandatory
employment arbitration plans, right to work laws’ impact on manufacturing,
NLRB news, use of volunteers and interns and lawyers’ mental health (or
lack thereof). I want to thank this issue's authors for contributing their
valuable insight into these legal happenings – Mark Travis, Bill Fiala, Michael
Ewing and David Shearon. If you have an article or idea, please e-mail me
(bbuchanan@kingballow.com) or call (615-726-5484).

                   Bruce Buchanan

Mandatory Employment Arbitration Plans-Are They
Right for Your Client?

Mark C. Travis, Esq.*

Introduction

     The expansion of arbitration of employment disputes represents a
revolutionary change in the landscape of dispute resolution. The
combination of rising levels of litigation in the employment area and the
Supreme Court's renewed support of the use of arbitration to resolve
statutory claims have produced a perfect storm of incentives for employers
to adopt arbitration agreements as mandatory terms and conditions of
employment. Advocates and critics have fiercely debated the question of
whether the growth of arbitration represents a more efficient and equitable
mechanism for resolving disputes that would otherwise clog the courts, or
an imposition of a mandatory arbitration mechanism on unwitting employees
that undermines the statutory rights designed to protect them. These
debates achieved a new intensity with the consideration by Congress of the
proposed Arbitration Fairness Act (AFA), which would have effectively
barred mandatory predispute agreements to arbitrate employment and
consumer claims. However, that legislation died in the previous Congress
and is not likely to resurface given the current political climate.

     Employment arbitration grew dramatically in the wake of Gilmer v.
Interstate/Johnson Lane, 500 U.S. 20 (1991). The proportion of workers
covered by nonunion employment arbitration procedures now likely exceeds
those covered by union representation. Indeed, recent estimates suggest
that for perhaps a third or more of nonunion employees, arbitration, not
litigation, is the primary mechanism of access to justice in the employment
law realm.  Yet our empirical knowledge of the nature of this system
remains minimal at best.

     The data on employment arbitration in this article is based on filings
required under California state law, which applies to employment
arbitration cases that are initiated under employer-promulgated
agreements, as opposed to under individually negotiated agreements. The
statistics in this article are based on filings made by the American
Arbitration Association, (AAA), under the California statute, but are based
on AAA’s national statistics from 2003 to 2007.

     During this period, there were a total of 5,592 cases brought under
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employer-promulgated plans. Of these, 1,647 were employment mediation
cases administered by the AAA. Of the remaining 3,945 employment
arbitration cases, 1,213 cases resulted in awards, with the remainder of the
cases being settled (2,328) or withdrawn (404) prior to the award stage.

Arbitration Outcomes

     Win Rates. One of the most basic questions in arbitration is who wins?
To answer this question, it is necessary to make decisions about how to
classify an employee “win.” Using a broad definition of an employee win as
including any case in which some award of damages, however small, is made
in favor of the employee, the employees in the AAA filings won 260 of the
1,213 cases that ended in an award, corresponding to an employee win rate
of 21.4 percent. Most observers would agree that this percentage contrasts
favorably to litigation for employers, at least for those cases which actually
proceed to a verdict.

     Award Amounts. As indicated above, there were 260 awards in which the
employee received some amount of monetary damages. Among these cases,
the median amount of damages awarded was $36,500 and the mean award
was $109,858. The high mean compared to the median reflects the skewed
nature of the distribution of arbitration awards, with a small number of
large awards producing a high average outcome.

     Time to Resolution. One area in which arbitration is widely considered
to hold an advantage compared to litigation is in producing more timely
resolution of claims. This is clearly a generally desirable feature of a dispute
resolution procedure in that it reduces costs, provides quicker certainty in
outcomes, and reduces the detrimental effect of the passage of time on the
ability to fairly try cases. The mean time to disposition for an employment
arbitration case that resulted in an award was 361.5 days. Put alternatively,
the time it takes to obtain a resolution after a hearing is about half as long
in arbitration as in litigation based upon most studies.

     This is a substantial advantage for arbitration. In a comparison, however,
it is also important to recognize that most cases in both litigation and
arbitration are settled before a final hearing. Although this reduces the
typical time to resolution in litigation, this is also true in arbitration. Among
employment arbitration cases that were settled prior to an award, the mean
time to disposition was 284.4 days.

     Arbitration Fees. A frequent criticism of employment arbitration is that
arbitrators and service providers charge fees, which may be substantial,
whereas filing fees for access to the courts are small by comparison. A
major concern is that arbitration fees imposed on employees through
employer-promulgated arbitration agreements will create a barrier
preventing employee access to a forum for enforcing their statutory rights.
The AAA filings include data on arbitrator fees charged in the cases. Among
all employment arbitration cases, the median fee charged was $2,475 and
the mean fee charged was $6,340. However, this includes cases that were
settled prior to a final hearing, where fees charged may have related only
to the initial filings, case management conferences, and any preliminary
motions. Among the cases that resulted in a final award following a hearing,
the median fee charged was $7,138 and the mean fee charged was $11,070.
Among these cases, the employer paid all arbitration fees 97 percent of the
time, indicating that the employer-pays rule is generally utilized in AAA
employment arbitration plans.

     Plaintiff Salary Levels. The AAA filings data include information on
plaintiff salary levels. In accord with the California Code filing requirements,
the AAA data classify plaintiff salaries into three categories: $0–$100,000;
$100,001–$250,000; and $250,001 or greater. Although there is a relatively
high frequency of missing data on this variable due to the failure of the
parties to provide this information, plaintiff salary levels are included for
1,538 cases. For plaintiffs in these cases, 1,267 or 82.4 percent had salaries
under $100,000, 214 or 13.9 percent had salaries between $100,001 and
$250,000, and 57 or 3.7 percent had salaries over $250,001. These data
indicate the large majority of the plaintiffs in AAA employment arbitration
cases had relatively modest salary levels.

     How does plaintiff salary level relate to prospects for success in
employment arbitration? Both employee win rates and award amounts are
positively related to salary levels in employment arbitration. Whereas the
employee win rate was 22.7 percent among plaintiffs with salary levels
below $100,000, this win rate rises to 31.4 percent for plaintiffs with salary
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levels between $100,001 and $250,000 and to a win rate of 42.9 percent for
plaintiffs with salary levels over $250,001. Similarly, whereas for plaintiffs
with salary levels below $100,000 the mean award amount was $19,069
(including zero damage award cases); for plaintiffs with salary levels
between $100,001 and $250,000, the mean award amount was $64,895, and
for plaintiffs with salary levels over $250,001, the mean award amount was
$165,671.

Conclusion

     Certainly, these statistics would tend to suggest economic advantages to
an employer-promulgated arbitration plan for employees, although it is
recognized that many corporate counsel have policy, principle, and practical
concerns with their utilization. Of course, one area that is lacking from
these statistics is how legal fees in arbitration compare relative to attorney
fees in litigation, which could definitely have an impact on the corporate
decision. Only with a full analysis of all these factors should one enter into
implementation of such a plan, although it is hoped that the above
discussion can assist in that process. 
_________________________
*Mark C. Travis is a member of the Labor & Employment Law, and Dispute
Resolution Sections of the American and Tennessee Bar Associations, and is
a past chair of the latter. He serves as the Director of the Tennessee Labor-
Management Center and serves on the neutral panels of the Equal
Employment Opportunity Commission, the American Arbitration Association,
the Federal Mediation and Conciliation Service, and the Financial Industry
Regulatory Authority. Mr. Travis serves on the Executive Council of TBA's
Labor & Employment Law Section.  He can be reached at
mtravis@travisadr.com.

Firefighters & the Black Swan: Turning Volunteers and
Interns into Employees

By Michael Ewing*

     Organizations of every kind enlist the aid of volunteer workers and offer
internship programs to individuals who are interested in what they do.
Traditionally, the distinction between these people and the actual
employees of the organizations where they work has been very easy to
draw. Recent litigation, however − involving a volunteer firefighter from
Ohio and two interns from the film, Black Swan − has done much to blur
that line. In both instances, these unpaid workers filed lawsuits to enforce
their employment rights under federal law, arguing that they are much
more than their titles suggest—rather, they are employees.

     These cases teach a valuable, and familiar, lesson to any organization
that utilizes these types of workers: perception (even when it is understood
on the front end) is not always reality. Indeed, as any business who utilizes
independent contractors knows, a variety of legal factors determines who
works for you and who does not.

I. The Volunteer Firefighter Could be Protected by Title VII

     The Sixth Circuit opened the door to Title VII (and other employment
laws) for unpaid volunteers. In Bryson v. Middlefield Volunteer Fire. Dept.,
Inc., the Court held, under Title VII, there is no requirement that a worker
receive "significant renumeration" before being considered an employee. ---
F.3d. ----, 2011 WL 3873789, *5-6 (6th Cir. Sept. 2, 2011). Instead,
compensation is only one of a number of factors that should inform that
determination. Id. Unpaid volunteers, therefore, could very well be
employees and thus entitled to all the protections afforded by that
relationship.

     The plaintiff in Bryson was a volunteer firefighter and administrative
assistant for the area's fire department. She claimed, while she worked for
the department, she was subjected to a sexually hostile work environment,
promised increased benefits in exchange for sexual favors, and was later
constructively discharged for complaining about her treatment. Id. at *1-2.
The fire department challenged her claim by arguing that it was not an
"employer" under Title VII. Id. at *2. Specifically, the department admitted
it employed eight workers but maintained that it could not meet Title VII's
15-employee threshold because the remainder of its personnel—all volunteer
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fire-fighters—did not qualify. Id. at *2, *5. The District Court agreed,
holding that − before the common law agency factors could be considered
for employment status − any plaintiff under Title VII had to first prove that
she received "significant renumeration." Id. at *5. Because the plaintiff in
Bryson only received insurance coverage, worker's compensation eligibility,
occasional gift cards, personal use of the department's facilities, and access
to an emergency fund, the District Court held she failed to make that
showing. Id. Her case was accordingly dismissed.

     The Sixth Circuit disagreed with the District Court's entire approach. Id.
at *5-6. "[W]e decline to [hold] that a plaintiff must first demonstrate that
she received significant renumeration" and, instead, "consider renumeration
[only] as a factor when determining whether an employment relationship
exists." Id. (emphasis added). The Court reiterated the Supreme Court has
made "no one factor, including renumeration, … decisive, and therefore no
one factor is an independent antecedent requirement" to an employment
relationship. Id. at *6. Because the District Court failed to take into account
any of the other agency factors relevant to that determination, its ruling
was reversed and remanded. Id.

     The impact of this decision, at least in the Sixth Circuit, is significant.
Indeed, the full array of common law agency factors determines a
volunteer's employment status from the start. In addition to compensation,
those factors include, first and foremost, "the hiring party's right to control
the manner and means [of the work]" as well as:

[T]he skill required; the source of the instrumentalities and tools;
the location of the work; the duration of the relationship ... ; the
hiring party['s] ... right to assign additional projects ... ; the
[worker's] discretion over when and how long to work; the method of
payment; the [worker's] role in hiring and paying assistants; whether
the work is part of the [hiring party's] regular business ...; the
provision of employee benefits; and the tax treatment of the hired
party.

Nationwide Mut. Ins. Co. v. Darden, 503 U.S.318, 323-24 (1992). Because
those factors are more geared towards the independent contractor
distinction, a fair amount of flexibility (or, at least, transparency) ought to
be provided to volunteers before they sign up. Clarifying and confirming the
fact they will not be compensated will also help foreclose the chance that
they become employees down the road. Likewise, getting an accurate
acknowledgement of these things, one that recites the charitable or
otherwise non-pecuniary reason they are volunteering, is also an essential
step in the process.

     Because Title VII's "employee" definition is predominantly the same as
other federal employment laws, Bryson will likely apply to them as well,
opening the door for volunteers to claim many other legal protections in the
workplace. All organizations, therefore, must carefully mind the particulars
of their relationships with these workers.

     While obtaining a signed (and accurate) acknowledgement of any
volunteer's status is important, treating him or her with the same respect,
fairness and equality afforded to employees is also critical in limiting
potential liability. Harassment cases are, no doubt, the most likely
battleground here, as volunteers can still recover significant compensatory
and punitive damages despite suffering little to no economic loss. Minding
these details, and affording everyone the same quality treatment regardless
of their status on the payroll, is accordingly best way to avoid an
unexpected lawsuit. It is also a great way to foster positive and effective
volunteer relationships.

II. Black Swan – "Unpaid Interns" Potentially Entitled to Pay

     Two unpaid interns for Fox Searchlight's production of Black Swan, a film
that was nominated for five Academy Awards last year and grossed $329
million, filed suit against the company alleging its internship program
violated the Fair Labor Standards Act ("FLSA"). See Glatt, et al. v. Fox
Searchlight Pictures, Inc., Case No. 1:11-cv-06784-WHP (S.D.N.Y. Sep. 28,
2011). In essence, the plaintiffs claim they, and approximately 100 others,
were misclassified as interns and should have been paid according to the
FLSA's minimum wage and overtime provisions. They are seeking class
certification.
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     Under the FLSA, any employee of a business that affects interstate
commerce must be paid minimum wage and overtime. Certain types of
employees are exempt from this requirement, as long as they meet various
conditions provided by the law. People often make the mistake of believing
that interns qualify as one of these exempt classifications, but they do not.
Instead, interns are not considered "employees" at all; they are mere
trainees whose work at the employer's business is predominantly for their
own benefit. See Walling v. Portland Terminal Co., 330 U.S. 148, 152-53
(1947). Employers who hire interns, therefore, are not required to pay them
either minimum wage or overtime.

     To help with the distinction, the Department of Labor ("DOL") has
generated six factors that identify an intern: (1) The internship is similar to
training which would be given in an educational environment or vocational
school; (2) The internship experience is for the benefit of the intern; (3)
The intern does not displace regular employees but works under the close
supervision of existing staff; (4) The employer derives no immediate
advantages of the intern, and on occasion, its operations may actually be
impeded; (5) The intern is not necessarily entitled to a job at the
conclusion of the internship; and (6) The employer and the intern
understand that the intern is not entitled to wages for the time spent in the
internship. Other factors come into play as well, such as whether the intern
is engaged in a related academic program, receiving course credit for the
internship, or working for faculty members who are also on staff with the
employer.

     Concerning the two-named plaintiffs, one was a "production assistant"
whose primary duty was to get coffee and lunch for the staff, and the other
was an MBA graduate, who performed a variety of accounting functions and
prepared purchase orders for the film. If they are both certified as class
representatives, and both ultimately judged to have been misclassified, the
floodgates will open for unpaid interns across the country to seek
compensation for their time in that role.

     In light of this increase in potential liability, and the increased attention
plaintiffs' firms are giving to it, employers would be wise to reassess their
internship programs to ensure compliance with the DOL's six factors.
Carefully controlling the provision of any economic benefit is essential to
the process, and no promises of future employment should be made. Also
essential is the basic requirement that all internship programs must be
designed to benefit the intern, not the employer. Failure in that regard will
virtually assure employee status.

III. Conclusion

     The moral of the story here is simple: employers cannot limit their
workplace liabilities to the folks on the payroll. They can, however, navigate
the issue by paying close attention to the buoys in the water. Following the
DOL's factors, in addition to whatever factors are utilized by your circuit's
"employment" test, is the best way to obtain certainty and avoid an
unexpected lawsuit. With the right amount of care and commitment,
perception and reality about who you employ, and who you do not, can be
the same thing.
_________________________
*Mr. Ewing is an associate at MGLAW, PLLC and focuses his practice on
business litigation and labor & employment matters, such as avoiding
allegations of discrimination, retaliation and harassment, handling leave
entitlements and accommodation requests, and complying with wage & hour
laws. He has investigated and defended lawsuits and administrative charges
brought under both federal & state law, and he has drafted and enforced
numerous employment and non-competition agreements. Mr. Ewing joined
MGLAW in early 2011 after working for Waller, Lansden, Dortch & Davis,
PLLC. He currently serves on the Executive Committee of the TBA's Labor
and Employment Law Section. Mr. Ewing may be reached at mre@mglaw.net
or (615) 846-9038.

What is Happening at the NLRB

NLRB votes to amend some election rules but tables quickie elections

      On November 30, 2011, the National Labor Relations Board voted to
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amend some of its Rules and Regulations related to representation matters,
effective April 30, 2012. However, the most controversial proposed rules,
such as a pre-election hearing be held within seven days of the petition
filing and changes to employees’ information provided on the Excelsior list
and the due date for the Excelsior list, which would have led to much
quicker elections, were left for consideration in the future.

     One of the changes to the Rules and Regulations is the elimination of the
parties’ automatic right to file post-hearing briefs. Instead, a party must
have “permission of the Hearing Officer” to file a brief. According to the
NLRB, in most cases, briefs add “nothing to the Regions’ decision-making
process and substantially increases the parties’ litigation costs.” Under this
amendment, the Hearing Officer will “decide whether to permit briefing
depending on whether the case presents issues that would benefit from it.”

     Other amendments also are meant to streamline the election process.
The amended Rules and Regulations gives the Hearing Officer authority to
limit the evidence introduced at the pre-election hearing to that relevant
to a genuine issue of fact material to whether a question of representation
exists. Another amendment eliminates parties’ right to seek review of
Regional Director’s pre-election rulings by the NLRB before the election.
However, parties will be allowed to seek postelection review of all such
rulings that have not been rendered moot by the election. The NLRB’s
current rules require parties to file two separate appeals to seek Board
review of pre-election issues and issues concerning the conduct of the
election, respectively.

     Since there will no longer be pre-election requests for review, language
stating the “Regional Director normally will not schedule an election until a
date 25 days after the direction of election in order to permit the Board to
rule on any request for review” is unnecessary and has been amended out.

     The fifth amendment narrows the circumstances where a request for
special permission to appeal to the NLRB would be granted. Such permission
would be granted only in extraordinary circumstances when it appears that
the issue addressed in the appeal would otherwise evade review. The last
amendment allows the NLRB to decide whether to review a Regional
Director’s or Administrative Law Judge’s disposition of post-election
disputes after both stipulated and directed elections. Currently, in most
situations, the NLRB must review a party’s appeal of post-election disputes.

     Under these amendments, it appears elections directed by the Regional
Director may take place in about 27 days after the petition is filed.

     A number of the controversial proposed amendments, including the
requirement that pre-election hearings be set for 7 days after service of the
notice of hearing, post-election hearings be set for 7 days after service of
the notice of hearing, a mini-Excelsior list be produced at the pre-election
hearing, the Excelsior list include employees’ email addresses and phone
numbers, and the change of the period for filing the Excelsior list from 7 to
2 work days, were not voted on by the NLRB. Rather, they could be
considered in the future.

President makes 3 recess appointments to NLRB

     President Obama announced, on January 4, 2012, three recess
appointments to serve as Members of the National Labor Relations Board. On
January 3, 2012, with the expiration of Member Craig Becker’s recess
appointment, the NLRB was reduced to two members, Chairman Mark
Gaston Pearce and Member Brian E. Hayes. Of the three appointments, one
is a union lawyer, one is a former aide to Senator Edward M. Kennedy while
the third is a Republican lawyer whose background is representation of
employers in labor and employment matters.

     By making the appointments on January 4, 2012, at the clear start of a
new congressional session, instead of one day earlier when the year-to-year
transition was in flux, President Obama doubled to two years, to the end of
2013, the length of time the appointees can serve.

     Republican lawmakers might legally challenge President Obama's
appointments because technically the U.S. Senate did not adjourn at the
end of 2011 though it apparently has not conducted any business since mid-
December 2011. Senate Republican Leader Mitch McConnell suggested the
President may have overstepped his boundaries, stating the appointments
"potentially raise legal and constitutional questions." Even if the



appointments are not challenged in court, it is uncertain whether the U.S.
Senate will ever approve the individuals for full terms.

     The union lawyer is Richard Griffin, who is currently the General Counsel
for International Union of Operating Engineers (IUOE). The former Kennedy
aide is Sharon Block, currently the Deputy Assistant Secretary for
Congressional Affairs at the U.S. Department of Labor. Between 2006 and
2009, Ms. Block was Senior Labor and Employment Counsel for the Senate
HELP Committee, where she worked for Senator Kennedy. Ms. Block
previously served at the NLRB as an attorney from 1996 to 2006. Both were
initially nominated for appointment to the NLRB on December 15, 2011.

     The Republican is Terence F. Flynn, who was initially nominated in
January 2011. After his nomination was not voted on, he was hired to serve
as Chief Counsel to NLRB Board Member Brian Hayes. From 1996 to 2003,
Mr. Flynn was Counsel in the Labor and Employment Group of Crowell &
Moring, LLP, where he represented employers in a wide range of labor and
employment issues.

Posting of NLRB Notice

     The required posting of a NLRB notice concerning employees’ rights
under the NLRB has been postponed again – until April 30, 2012.
______________
* Bruce E. Buchanan is the partner-in-charge of Immigration Practice at King
& Ballow, Nashville, Tennessee. Mr. Buchanan represents employers in
immigration, labor, and employment law, as well as individuals in
immigration law. He was formerly an attorney for the National Labor
Relations Board for 20 years. Mr. Buchanan authors a blog, at
www.kbimmigration.com/webline, which covers immigration compliance
issues and is a guest blogger for http://everifyandi9news.com. He is the
Chair of TBA’s Immigration Law Section as well as editor of TBA's Labor and
Employment Law Newsletter as well as TBA’s Immigration Law Section
Newsletter. He may be reached at bbuchanan@kingballow.com or 615-726-
5484.

Right-To-Work Laws Pay Off With Manufacturing Jobs

By William T. Fiala *

     The Volunteer State’s pro-job environment is paying off with new
automotive jobs. Tennessee is the home of Volkswagen’s $1 billion auto
assembly plant in Chattanooga and was recently named the top state in
automotive manufacturing strength by Business Facilities’ annual state
ranking. One reason for Tennessee’s success in the automotive industry is
our strong right to work law embodying the State’s commitment to a
worker’s right to choose not to be part of a labor union.

     In the 22 states with right to work laws, workers cannot be forced to
join unions, or to pay union dues if they decide not to join. In forced
unionism states, workers must join unions or pay union dues to keep their
jobs. If an employee working in a forced unionism state fails to join the
union or pay union dues, the union can force the company to terminate the
employee.

     What does the automotive industry’s decision to set up shop in
Tennessee mean for Tennesseans? It means jobs and increased tax revenues.
An analysis by the University of Tennessee predicted that Volkswagen’s
investment in Tennessee will raise incomes in the region by $511 million
annually and will generate more than $55 million per year in new tax
revenues. The Chattanooga plant will have approximately 2,000 employees
with local suppliers employing an additional 11,000 workers. Nissan is
spending $2 billion in upgrades and new construction at its Smyrna plant in
preparation for the launch of the electric Nissan Leaf. The automaker plans
to add up to 1,300 jobs to produce 150,000 electric vehicles annually.
General Motors has announced that it will invest a total of $483 million in
its Spring Hill facility by 2012 to begin production of new fuel efficient
engines.

     Other states have not been as fortunate as Tennessee. New Hampshire
has problems attracting businesses and producing job growth partly because
unions have successfully thwarted lawmakers’ repeated attempts to pass
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right to work legislation. The New Hampshire legislature overwhelmingly
passed right to work legislation in 2011 only to have the legislation vetoed
by the Governor John Lynch, who is supported strongly by unions. One New
Hampshire lawmaker said half of all large companies considering a move to
New Hampshire do not choose the state because there are no right to work
laws. But for the governor’s veto, New Hampshire would have been the first
state in the Northeast to have a right to work law.

     The National Right to Work Legal Defense Foundation reports right to
work states “enjoy faster growth and higher real purchasing power than
their forced unionism counterparts.” A study by the National Institute for
Labor Relations Research indicates that from 1999 to 2009, right to work
states saw a 28.3 percent increase in personal income, compared to a 14.7
percent increase in forced unionism states. Right to work laws are also good
for the businesses that employ the workers. A recent study evaluated 30
factors to identify the top 10 best states to do business, and the top 5
states on the list were right to work states.1 Despite the benefits
experienced by right to work states, unions continue to fight in order to
increase their influence and financial base.

     The benefits to Tennesseans and residents of other right to work states
are clear – jobs are created because businesses want to move to pro-
business states and workers have the freedom to choose whether they want
to join a union. 
______________________
1 Pollina Corporate Real Estate, Inc. survey selected Virginia, Utah, North
Dakota, Wyoming, Nebraska as the top 5 pro-business states.
http://www.pollina.com/top10probusiness.html
_________________________
*Bill Fiala is Of Counsel with the Labor and Employment Practice Group at
Waller Lansden Dortch & Davis in Nashville, Tennessee. He represents
employers in labor and employment matters. He is the current Chair of the
Tennessee Bar Association Labor and Employment Law Section. He can be
reached at bill.fiala@wallerlaw.com or 615-850-8792.

Law's Five Challenges to Thriving

By David N. Shearon, JD, MAPP*

     Substantial research over the last 30 years has established that shortly
after starting law school, many law students see their levels of well-being
drop severely and rates of depression, anxiety, and drinking as a coping
behavior go sharply up. By the end of law school, as many as 40-50% of
students are showing indications of clinical levels of depression. The rate of
depression for practicing lawyers is 18 – 28%, which is 2-4 times the national
average. However, none of this seems to be because of self-selection.
Students entering law school are virtually indistinguishable from students
entering other post-graduate programs.

     Why? Why should law school hit law students so hard? And why should
lawyers show significantly lower levels of well-being and higher levels of
psychological dysfunction than their peers in other professions? It’s not us,
it’s because of what we do.

     Law resolves the toughest disputes society creates, attempts to avoid
those disputes, and manages policy resolutions to difficult decisions as
enacted by the political realm. Working constantly within this system,
lawyers are exposed to a unique configuration of five serious challenges to
thriving (thriving meaning getting more of what you want in very challenging
environments):

Values Conflicts - Many legal matters involve situations where
common values endorsed by societies around the world are in
conflict. These disputes generally cannot be resolved without
undercutting one or more of these values. These universal values
are: Benevolence, Universalism, Self-Direction, Stimulation, Pleasure,
Achievement, Power, Security, and Tradition-Conformity.

Zero-Sum Conflicts – Many legal matters also involve zero-sum or
win-lose conflicts where any gain by one party is at the expense of
another. These conflicts are often drenched in risk of loss and
recriminations over past decisions. Anxiety, guilt, sadness, and other
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negative emotions are frequent and strong for clients, and often
cross boundaries to impact their attorneys as well.

Adversarial Skills – Attorneys have highly developed adversarial skills
and often employ them on each other and lay persons (including staff
and family) in situations where those skills are not the only possible
approach. This approach weakens relationships and generates more
negative emotions, while making it hard to generate positive
emotions that support collaboration, creativity, professionalism,
performance, and thriving. In addition, possibly as a result of these
skills, lawyers are prone to negative explanatory styles that tend to
lead to feelings of helplessness in the face of even routine adversity.
These thinking patterns have been shown to cause depression.

Necessary Evils – Lawyers are frequently required, in the service of
a higher good, to employ their professional training and position in
ways that cause physical or psychological pain to others. This
repeated behavior creates a challenge to thriving for many
professionals, but it is exacerbated for lawyers by the presence of a
skilled advocate on the other side.

Culture – Law firms, the courts, and other legal organizations have
strong cultures that have been shaped by the ad-hoc, often narrow
adaptations that lawyers have made to these challenges over 800
years of development of western law.

     Narrow adaptations to law’s challenges to thriving include adopting a
“white hat” partisan view of your particular area, becoming a “Rambo”
litigator or “scorched earth” negotiator, seeing every discussion or
disagreement as an argument and judging your own and others’ “smarts” by
how the ability to argue, disconnecting from the pain suffered by
participants in legal processes, and cultures focused on extrinsic incentives
such as income.

     On the other hand, broad adaptations include recognition and
acceptance of values conflicts, practicing from your core character
strengths, flexible and accurate thinking, avoiding needless negativity and
looking for opportunities to bring warmth, humor, and respect even while
focused on resolving zero-sum disputes, including appreciative approaches in
our problem-solving toolkit, sensitivity and courtesy to others in all
situations, and cultures built on strengths, relationships, and a respect for
the priority of intrinsic motivations.
_________________________
*David N. Shearon, JD, MAPP
dave.shearon@thrivinglawyers.org
www.thrivinglawyers.org 
twitter: @thrivinglawyers
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