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Introduction 
 
 Two things keep coming to Tennessee and stopping here: warm air and people. Warm air 

from the Gulf and the Atlantic picks up water and moves inland, getting backed up by the 

Southern Appalachians, and releasing that water as rain. This process results in about 53 inches 

of precipitation across the state each year, twenty inches more than Seattle,1 and wet weather 

events are only expected to increase as the climate gets warmer.2 People from all over the 

country seem to get backed up by the Southern Appalachians as well. The University of 

Tennessee expects the State’s population to grow by two million in the next twenty five years,3 

and the greater Nashville area is experiencing rapid growth, with as many as fifty to a hundred 

people moving to the region every day.4 To the average observer more rain and more people 

might only mean a slight uptick in umbrella sales. But to those concerned about water quality in 

Tennessee, it means something much more serious: stormwater runoff.  

 More people means more development, and more development means more construction 

of impervious surfaces – land that no longer soaks up rain water. This leads to greater discharges 

of stormwater in water bodies after rainfalls, with potentially devastating impacts. Rainfall can 

pick up various pollutants including bacteria and heavy metals.5 Large discharges of stormwater 

                                                
1 See NASA, On Top of the Smokies, All Covered in Light Rain, (Apr. 20, 2012) https://www.nasa.gov/ 
topics/earth/features/smokies.html; U.S. Climate Data, Tennessee, http://www.usclimatedata.com/climate/tennessee/ 
united-states/3212; U.S. Climate Data, Seattle, Washington, http://www.usclimatedata.com/climate/seattle 
/washington/united-states/uswa0395.  
2Jeff Tollefson, Global Warming Already Driving Increases in Rainfall Extremes, NATURE (Mar. 7, 2016), 
http://www.nature.com/news/global-warming-already-driving-increases-in-rainfall-extremes-1.19508.  
3 Tennessee Today, Study: Tennessee on Track for Steady Population Growth, (Aug. 20, 2015), 
http://tntoday.utk.edu/2015/08/27/study-tennessee-track-steady-population-growth/.  
4 Getahn Ward, How Many People Are Really Moving to Nashville Every Day?, THE TENNESSEAN, May 2, 20116, 
http://www.tennessean.com/story/opinion/2016/05/01/how-many-people-really-moving-nashville-every-
day/83100468/.  
5 See Julie Moore, Stormwater Runoff from Developed Lands, 17 Vt. J. Envtl. L. 766 (2016). 
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can affect the temperature and flow of rivers, as well as deposit clouded sediment.6 All of this 

results in harm to aquatic species, toxins in drinking water supplies, and aesthetic and 

recreational harms.  

 Tennessee needs to manage stormwater runoff to protect the admirable strides that have 

been made in water quality throughout the state. Last year, however, the Tennessee legislature 

passed SB 1830, which aims to limit the Tennessee Department of Environment and 

Conservation’s (TDEC’s) ability to employ creative solutions to the problems stormwater 

presents.7 This article will discuss some of the confusing language in SB 1830 and why it may 

have more bark than bite. Specifically, the bill prohibited TDEC from imposing post 

construction stormwater regulations beyond “the minimum requirements of federal law.”8 But, as  

this paper will demonstrate, the “minimum requirements of federal law” are far from clear.   

Riders on the Storm: The Problem and Effects of Stormwater 

 Stormwater runoff, particularly as a result of construction in urban and suburban areas, is 

a paradigmatic example of pollution: it is nobody’s problem but The Commons. The cost to each 

property owner of implementing control measures to treat their own stormwater outweighs, at 

least initially, the benefits that each individual owner would capture. The polluted water, after 

all, literally “runs off” their property.9 Unlike the traditional negative externalities that result 

from, say, manufacturing, with stormwater there is not a clear benefit that justifies asking the 

owner to internalize the cost. In other words, a widget producer gains a widget per unit of 

                                                
6 Douglas A. Miltenberger, Development On The Banks Of The Letort Spring Run: What Can Be Done To Save 
Pennsylvania’s Waterways From Post Construction Stormwater Runoff?, 11 PENN ST. ENVTL. L. REV. 127, 127 
(2002). 
7 See Municipal Utilities—Sewers And Sewer Systems—Construction, 2016 Tennessee Laws Pub. Ch. 1007 (S.B. 
1830). 
8 Id. at Section 1.  
9 See Roopika Subramanian, Rained Out: Problems And Solutions For Managing Urban Stormwater Runoff, 43 
ECOLOGY L.Q. 421, 425 (2016).  
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pollution produced; a homeowner simply “gains” a roof over their head in a storm. It is much 

more difficult to convince the later that they have to internalize that cost than the former. 

 Although the issue of responsibility makes stormwater policy contentious, the essential 

problem and general solutions are relatively straightforward. The problem results largely from 

development.10 Development means less natural ground cover, and that means more, and more 

polluted, stormwater. Less pervious ground cover means rainstorms produce more runoff 

because less water can soak into the ground. The physics may be quite obvious but the result is 

“striking”: impervious ground can result in thousands more gallons of runoff than pervious 

ground.11 In addition to this intense increase in volume, the water that runs off impervious 

ground – often into public waterways – is also more polluted. Stormwater runoff picks up a 

variety of pollutants, from sediment to pathogens and heavy metals.12 Stormwater runoff can be 

more polluted than discharges from a sewage plant.13  

 If the problem is impervious ground, then one straightforward solution is less of it. 

Unlike impervious ground, soil acts a natural filter, literally cleaning chemicals and other 

pollutants out of the water.14 This makes green infrastructure a popular way of managing 

stormwater.15 “Green infrastructure” generally “refers to management systems that mimic nature 

by infiltrating or storing stormwater.”16 For instance green infrastructure could include rain 

gardens, special kinds of pavement that absorb water, or simply more green space on any 

                                                
10 NATIONAL RESEARCH COUNCIL, Urban Stormwater Management in the United States 23, (Oct. 2008), available at 
https://www3.epa.gov/npdes/pubs/nrc_stormwaterreport.pdf (“Nearly all of the associated [stormwater] problems 
[with urbanization] result from one underlying cause: loss of the water-retaining function of the soil and vegetation 
in the urban landscape.”). 
11 Miltenberger supra note 6, at 129. 
12 Id. at 127.  
13 Id. 
14 Meghan Sindelar, Soils Clean and Capture Water, SOIL SCIENCE SOCIETY OF AMERICA (Apr. 2015), available at 
https://www.soils.org/files/sssa/iys/april-soils-overview.pdf.  
15 See, e.g., JoAnne L. Dunec, Banking on Green: A Look at How Green Infrastructure Can Save Municipalities 
Money and Provide Economic Benefits Community-Wide, 27-FALL Nat. Resources & Env't 62 (2012).  
16 Samuel Brown and Gerald Olsen, Stormwater – The Next Phase, 30-WTR Nat. Resources & Env’t 53, 53 (2016). 
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developed acre.17 One method of regulation that encourages such practices is mandating a 

retention amount, where, for example, the first inch of rain – the most polluted water – has to be 

retained on the development.18 Such a requirement could be met with green infrastructure that 

absorbs the first inch of rainwater. This approach has been used in Tennessee,19 though the future 

of such a requirement is up in the air given recent changes in Tennessee law. Before discussing 

that statutory change, this paper will first explain some of the background on stormwater 

regulation. 

Designing a Law for a Rainy Day: The Clean Water Act and Stormwater Regulation 

 Congress passed the Clean Water Act in 1972 and tasked the nascent Environmental 

Protection Agency (EPA) with implementing the Act’s ambitious goals.20 The implementation of 

the Clean Water Act proceeded in a manner that, in hindsight, makes sense: EPA began with 

more obvious, discrete polluters and moved to less obvious and more insidious forms of 

pollution. EPA first tackled discrete discharges from “point sources”: the classic pipe gushing 

toxic ooze that silenced the spring. As the “Environmental Decade” progressed, EPA expanded 

its jurisdiction over point sources and raised water quality standards.21 In the late 1970s and 80s 

concerns arose over non point sources, such as agricultural and silvicultural runoff, and the EPA 

made efforts to curb that pollution.22 Finally, nearly twenty years after the Act’s passage, and 

                                                
17 See Subramanian, supra note 9, at 432. 
18 NPDES General Permit for Discharges from Small Municipal Separate Storm Sewer Systems (2010) at 16, 
available at http://environmentonline.tn.gov:8080/pls/enf_reports/BGWPC.GET_WPC_DOCUMENTS?p_file 
=12091007328916555.  
19 Veto Request from John McFadden et al. to Governor Bill Haslam (Apr. 12, 2016) available at 
http://www.harpethriver.org/resources/sm_files/Joint%20consv%20groups%20letter%20to%20Gov%20Request%2
0for%20Veto%20HB%201892.pdf (“Many Tennessee communities decided long ago that [federal stormwater 
quality standards were] best achieved by requiring new housing and commercial developments to retain and slowly 
release or infiltrate (allow to soak in) the first, and most polluted, inch of rain from any storm.”). 
20 See 33 U.S.C. §1251(a)(1), (a)(2) (outlining the Act’s goals).   
21  Natural Resources Defense Council, Inc. v. Costle, 568 F.2d 1369 (D.C. Cir. 1977) (holding that EPA must 
increase jurisdiction over point sources); Water Quality Standards Regulation, 63 Fed. Reg. 36742, 36745-46 (July 
7, 1998) (discussing history of water quality standards).  
22 See Debbie Shosteck, Pronsolino v. Marcus, 28 ECOLOGY L. Q. 327, 331-37 (2001). 
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after ample prodding from NGOs, Congress and the courts, EPA moved on to the final frontier of 

the Clean Water Act: stormwater runoff.23  

 Throughout this decades long story, EPA failed to meet several deadlines for 

promulgating regulations to cover different sources.24 Relatively early on in 1973, one year after 

the Act’s passage and faced with the seemingly impossible task of implementing a permitting 

program for hundreds of thousands of sources, EPA categorically exempted municipal 

stormwater systems from the national permitting program.25 In 1977, the D.C. Circuit held that 

such blanket exemptions in the name of administrative infeasibility were not proper,26 and that 

the Clean Water Act required EPA to cover municipal stormwater dischargers.27 By 1987, EPA 

still had a long way to go to meet that requirement. In that year, Congress passed amendments to 

the Clean Water Act, known as the Water Quality Act, which mandated that EPA promulgate 

rules regulating municipal separate storm sewer systems (MS4s).28  

 Of most importance to stormwater, the Water Quality Act added Section 402(p) to the 

Clean Water Act.29 Section 402(p) required EPA to promulgate rules covering permits for MS4s 

– a task which the EPA separated into different phases for different sized jurisdictions. The so-

                                                
23 See National Pollutant Discharge Elimination System Permit Application Regulations for Storm Water 
Discharges, 55 Fed. Reg. 47990, at 47991-94 (Nov. 16, 1990) [hereinafter Phase I Regulations] (discussing 
background of stormwater regulation).  
24 See Costle, 568 F.2d at 1372-73. 
25 See id. 
26 Id. at 1382.  
27 Id. at 1379. 
28 Water Quality Act of 1987, Pub. L. No. 100–4,101 Stat 7 (1987); see also Phase I Regulations at 47992 
(discussing the Water Quality Act and its requirements).  
29 33 U.S.C. §1342(p). 
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called “Phase 1” permits covering larger cities were tackled first.30 By the end of the 1990s EPA 

moved on to permitting for the “Phase 2” small MS4s.31  

 Section 402(p) also provided a standard that MS4 permits had to meet, and this standard 

is particularly relevant for understanding some of the problems with the Tennessee legislature’s 

recent stormwater legislation. Under 402(p), MS4 permits had to require “controls to reduce the 

discharge of pollutants to the maximum extent practicable.”32 This is known as the “maximum 

extent practicable,” or “MEP” standard, and it constitutes a more flexible approach than the 

Clean Water Act usually employs.   

 The Clean Water Act generally deals with sources of pollution through effluent 

limitations: specific numerical limitations on a particular pollutant, either at the end of the pipe 

or in the water body.33 Municipal storm water systems, however, do not easily fall under the 

traditional source categories the Clean Water Act envisioned.34 That is, MS4s are a little bit point 

source and a little bit non-point. There is ultimately a discrete conveyance of polluted water, 

making them seem like point sources. But that polluted water is the result of numerous disparate 

sources, and is more akin to runoff from an agricultural operation – which looks like a non-point 

source. This may be why Congress, in the form of 402(p), “took a different regulatory approach 

to urban stormwater.”35 Instead of requiring MS4 permits to follow the traditional effluent 

                                                
30 See Phase I regulations at 48038 (1990) (discussing strategy with regards to large and medium municipal storm 
sewer systems). 
31 See National Pollutant Discharge Elimination System—Regulations for Revision of the Water Pollution Control 
Program Addressing Storm Water Discharges, 64 Fed. Reg. 68722 (Dec. 8, 1999) [hereinafter Phase II 
Regulations]. 
32 33. U.S.C. §1342(p)(B)(iii).  
33 See id. at §1311. 
34 Melissa K. Scanlan & Stephanie Tai, Marginalized Monitoring: Adaptively Managing Urban Stormwater, 31 
UCLA J. ENVTL. L. & POL’Y 1, 18 (“Part of the difficulty of establishing a regulatory structure for MS4s is that they 
do not easily fit into the point and nonpoint regulatory categories Congress established in the Clean Water Act.”). 
35 Id. at 19.  
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limitation approach, 402(p) requires an “iterative” regulatory approach,36 asking permitting 

authorities to regulate stormwater to the “maximum extent practicable,” as well as consider 

different “management practices” and “design and engineering methods.”37  

 In 1990, EPA issued its final rule implementing the Water Quality Act for Phase I 

MS4s,38 but did not provide much in the way of particulars when it came to what “maximum 

extent practicable” meant. EPA discussed the legislative history of the amendments, noting that 

“Congress was aware of the difficulties in regulating discharges from [MS4s] solely through 

traditional end-of-pipe treatment and intended for EPA and . . . States to develop permit 

requirements that were much broader in nature than requirements which are traditionally found 

in . . . permits for [similar dischargers].”39 According to the EPA, the intermittent nature of 

rainfall as well as the diversity of sources that lead to stormwater pollution contribute to a type of 

pollution that was better handled through a comprehensive approach instead of traditional end-

of-pipe effluent limitations.40 One municipality submitted comments on the rule asking for as 

much flexibility as possible due to the fact that national and even state wide numerical 

regulations can fail to take into account differences in geography and weather.41 EPA agreed, 

stating that “as much flexibility as possible should be incorporated into the program.”42 

                                                
36 Id.   
37 See 33 U.S.C. § 1342(p); see also Phase I Regulations at 47999 (“Congress established a different framework to 
address discharges from small municipal separate storm sewer systems . . . . [P]ermits for municipal storm sewer 
systems require controls on storm water discharges “to the maximum extent practicable,” as opposed to the 
BAT/BCT requirements of section 301(b)(2). Yet, all industrial storm water discharges must comply with section 
301(b)(2).”). 
38 See generally Phase I Regulations. 
39 Id. at 48037-38. Specifically, EPA compared these permits to permits for industrial process discharges and 
publicly owned treatment works. See id. 
40 Id. at 48038. 
41 Id.  
42 Id. This is not generally considered an erroneous agency interpretation. See Scanlan & Tai, supra note 34, at 7 
(“Congress gave wide latitude to municipalities to structure their urban stormwater programs.”).  
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 Nearly a decade later EPA issued their final rule for Phase II small MS4s.43 These EPA 

regulations provided six “minimum control measures.”44 This may sound like a clear regulatory 

floor that a permitting authority could meet to comply with the MEP standard, but EPA did not 

envision these as a minimum path to MEP. For instance, EPA assumed that implementation of 

the six minimum control measures might still lead to non-attainment of a necessary water quality 

standard, in which case the permitting authority would need to “expand or better tailor [best 

management practices] to create a satisfactory permit that meets the MEP standard.”45 

Furthermore, these “control measures” are really approaches that permitting authorities can focus 

on, but the details still need to be worked out by the permitting authority in an iterative, locally-

tailored manner. As EPA explained, they “intentionally [did] not provide[] a precise definition of 

MEP to allow maximum flexibility in MS4 permitting. MS4s need the flexibility to optimize 

reductions in storm water pollutants on a location-by-location basis.”46 This flexible approach 

constitutes the legal background against which the Tennessee legislature sought to address 

stormwater regulation, and the next section of this paper will detail the legislature’s successful 

efforts to change Tennessee’s stormwater laws in 2016.  

The Minimum of the Maximum: The Substance of SB 1830 

 On January 19, 2016, while TDEC was considering comments on a new Phase II MS4 

permit, Senator Steve Southerland (R-Morristown) introduced SB 1830, a bill relating to MS4 

permitting and construction.47 The primary concern of the bill was potential post construction 

                                                
43 Phase II Regulations at 68722. 
44 Id., at 68843, codified at 40 C.F.R. 122.43. 
45 Id., at 68753 (1999). 
46Id. at 68754; see also id. (“One commenter observed that MEP is not static and that if the six minimum control 
measures are not achieving the necessary water quality improvements, then an MS4 should be expected to revise 
and, if necessary, expand its program. This concept, it is argued, must be clearly part of the definition of MEP and 
thus incorporated into the binding and operative aspects of the rule . . . . EPA believes that it is.”) 
47 See SB 1830 Bill History, http://wapp.capitol.tn.gov/apps/Billinfo/default.aspx?BillNumber=SB1830&ga=109 
(last visited Mar. 16, 2017). 
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requirements in TDEC’s general permit.48 Construction sites are regulated under the same 

general permit that covers MS4s,49 as construction can often be a major driver of stormwater 

pollution.50 Construction sites generally have to conform to regulations to deal with sediment and 

other pollutants, as well as seek approval when sites turn pervious surfaces into impervious ones, 

which can dramatically increase the flow and degrade the quality of stormwater.51 Of particular 

concern to developers, however, is the possibility of post construction requirements.52 Post-

construction requirements can vary tremendously in detail,53 but in general terms attempt to 

accomplish the same goal: requiring builders to include features that retain or treat stormwater.54 

For example, a permit could require a certain amount of land remain pervious (e.g. through 

construction of rain gardens), thus limiting the amount that a particular development adds to 

stormwater flow. Construction firms and development associations are concerned with these 

possible regulations for a variety of reasons, including the possibility of increased cost and 

greater administrative difficulty in the planning stages of new construction.55 They are especially 

                                                
48 Hearing on SB 1830 Before the S. Comm. On Energy, Agriculture, and Natural Resources, 2016 Leg.,109th Sess. 
(Mar. 14, 2016) (remarks of Bill Penny, counsel for Homebuilders Association of Tennessee, at 3:29:20) video 
available at http://wapp.capitol.tn.gov/apps/videowrapper/default.aspx?CommID=601000 [hereinafter Hearing on 
SB 1830] 
49 Leah F. Pilconis, Prepare for Changes to Stormwater Permitting and Enforcement: What Construction Lawyers 
Need to Know, 37-WTR Construction Law. 6, 9 (“Typically, to obtain authorization to discharge under a general 
permit, a discharger (e.g., any owner(s)/operator(s) of the construction site) submits to the permitting authority a 
Notice of Intent (NOI) or state equivalent to be covered under the general permit.”). 
50 See Miltenberger, supra note 6, at 131 (“Construction activity is the largest direct source of human-made sediment 
loads.”). 
51 See id. at 129. 
52 See, e.g., Nat’l Assoc. of Home Builders, EPA Drops Plans for New Post-Construction Stormwater Rule, 
NAHBNow.com (Mar. 24, 2014), http://nahbnow.com/2014/03/epa-drops-plans-for-new-post-construction-
stormwater-rule/. (referring to the EPA’s proposed post-construction rule as “a five-year bureaucratic battle.”). 
53 See, e.g., EPA, Post-Construction Performance Standards & Water Quality-Based Requirements: A Compendium 
of Permitting Approaches (June 2014), available at https://www3.epa.gov/npdes/pubs/sw_ms4_compendium.pdf.  
54 See EPA, Stormwater Phase II Final Rule Fact Sheet: Post –Construction Runoff Control Minimum Control 
Measure (Dec. 2005), https://www3.epa.gov/npdes/pubs/fact2-7.pdf.  
55 See Nat’l Assoc. of Home Builders, supra note 52 (“ [B]uilders who employ these practices have estimated that 
they add at least 10-15% to the cost of a developed lot, depending on location and soil type.”). 
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concerned that such requirements might encumber property with binding conditions that extend 

well beyond the completion of the project.56 

 SB 1830 dealt with the concerns of homebuilders and developers by amending T.C.A. 

§69-3-108, which covers the State’s Clean Water Act permitting scheme.57 First, SB 1830 

prohibits specific Clean Water Act permits from imposing “post-construction storm water 

requirements, except to the extent necessary to comply with the minimum requirements of 

federal law.”58 Second, the bill prohibits the State from requiring local governments that 

administer MS4s to themselves require post construction controls.59 Last, the bill requires that 

any local government which adopts any control measure that “exceed[s] the minimum 

requirements of federal law,” to do so by an ordinance or resolution.60 Essentially, SB 1830, 

which passed the legislature and went into effect in April 2016, prohibits TDEC from requiring 

post construction controls beyond “the minimum requirements of federal law,” and makes it 

harder for local governments in Tennessee to do the same. As TDEC’s General Counsel Jenny 

Howard said of the prohibition during a hearing on SB 1830, “how’s [a] city supposed to defend 

that they’re doing the minimum of the maximum extent practicable?”61  

 There are reasonable concerns regarding post construction requirements. Any additional 

construction requirements will at least initially increase the cost of construction projects, and 

management practices that favor, for instance, green infrastructure could disrupt private 

construction plans. Some of these requirements, however, can add long term value to 

                                                
56 See Pilconis, supra note 49, at 14 (“Construction lawyers should pay close attention to potential scenarios that 
would saddle the contractor with the long-term legal liability for the performance of permanent stormwater controls 
after the construction firm leaves the project.”). 
57Municipal Utilities—Sewers And Sewer Systems—Construction, 2016 Tennessee Laws Pub. Ch. 1007 (S.B. 
1830); Tenn. Code Ann. § 69-3-108 (West). 
58 Id. Section 1. 
59 Id. 
60 Id. 
61 Hearing on SB 1830 (remarks of Jenny Howard, TDEC General Counsel, at 3:49:29). 



 12 

developments, making a residential area or apartment complex more attractive because of, for 

instance, gardens, dog parks, or more attractive types of pervious parking.62 Beyond these 

potential individual benefits, there are the traditional environmental regulatory arguments in 

favor of post-construction controls: they force developers to internalize costs that are otherwise 

borne by the community at large. In other words, whether builders like or not, the problems of 

stormwater all come out in the wash. Degradation of streams and lakes, clouded water and algal 

blooms, and even increased flooding all harm the community, and can bring down the price of 

real estate as well. Beyond these normative reasons for rethinking the policy goals of SB 1830, 

the rest of this paper will focus on a positive hurdle in the legislation. Namely, prohibiting 

regulations beyond the “minimum requirements of federal law” is a tough mandate when the 

federal law does not have clear minimum requirements, and is generally flexible and adaptive, as 

described above. The following section will briefly detail some litigation in other states that 

highlights how confusing and malleable the MEP standard is, and why the minimum of the 

maximum is likely to be an unworkable standard. 

A Fluid Standard: Litigation Over MEP 

 The MEP standard was intended to facilitate an “iterative” and adaptive process, and has 

therefore defied strict definition.63 Still, some regulated parties have attempted to prove that 

particular requirements in MS4 permits are beyond MEP and therefore invalid under federal 

law.64 In California, a building industry trade group (“Building Association”) sued the state 

                                                
62 See, e.g., EPA, Experimental Permeable Pavement Parking Lot and Rain Garden for Stormwater Management, 
https://www.epa.gov/water-research/experimental-permeable-pavement-parking-lot-and-rain-garden-stormwater-
management (last visited Mar. 22, 2017); see generally Dunec, supra note 15.  
63 Phase II Regulations, at 68731 (describing the EPA’s regulatory approach as “iterative”). 
64 See Bldg. Indus. Ass’n of San Diego Cty. v. State Water Res. Control Bd., 22 Cal. Rptr. 3d 128, 130 (2004), as 
modified on denial of reh’g (Jan. 4, 2005); Nat. Res. Def. Council, Inc. v. N.Y. State Dep't of Envtl. Conservation, 
120 A.D.3d 1235, (N.Y. 2014). These challenges also raise the compelling argument that SB 1830 may be entirely 
superfluous, because if any control measure in a permit truly did go above the MEP standard, that measure may be 
invalid under the CWA, regardless of state law.  
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permitting authority over requirements in their MS4 permit that the trade group claimed were 

beyond the federal MEP standard.65  

 The primary area of contention was whether MEP provided a ceiling for regulation in an 

MS4 permit.66 The statute states that MS4 permits “shall require controls to reduce the discharge 

of pollutants to the maximum extent practicable, including management practices, control 

techniques and system, design and engineering methods, and such other provisions as the [EPA] 

Administrator or the State determines appropriate for the control of such pollutants.”67 The 

Building Association argued that permits could only have controls to the “maximum extent 

practicable,” and that everything after “including” was a list of what could constitute MEP 

requirements.68 The California court, however, took the alternative view. The legislative history 

suggested that “Congress did not intend to substantively bar the EPA/state agency from imposing 

a more stringent water quality standard.”69 In other words, regardless of what, precisely, MEP 

means it does not provide a regulatory ceiling: if, “based on its expertise and technical factual 

information [the permitting agency], found [a higher water quality based] standard to be a 

necessary and workable enforcement mechanism to achieving the goals of the Clean Water Act,” 

then the permitting agency was within the law to require permitees to meet that standard.70 

Therefore, it is worth noting that even requirements beyond MEP may not constitute 

requirements beyond “the minimum requirements of federal law.” 

 The court, however, went on to discuss the malleability of the MEP standard in general. 

The Building Association made an argument that they were not required to present evidence on 

                                                
65 Bldg. Indus., 22 Cal. Rptr 3d at 130-131. 
66 See id. at 139 
67 Id. (quoting 33 U.S.C. §1342(p)(3)(B)(iii)) (emphasis and alteration in the original).  
68 Id. 
69 Id. at 142. 
70 Id.  
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the infeasibility of meeting the permit requirements because any standard beyond MEP was 

necessarily not “practicable” and thus not feasible.71 MEP, however, “is not defined in the Clean 

Water Act or applicable regulations,” and therefore the court essentially adopted the definition 

provided by the state permitting agency.72 That definition, the court held, was “highly flexible,” 

and more of a “term of art” instead of a “phrase that [could] be interpreted solely by reference to 

its everyday or dictionary meaning.”73 

 The California court did, however, note that “maximum extent practicable” did not entail 

the highest level of regulation possible.74 That interpretation is in line with other courts, and does 

admittedly create the possibility that MEP could be exceeded by certain requirements, as SB 

1830’s drafters apparently feared. In Washington State, a county (and another building 

association) sued over the State’s general MS4 Phase 1 permit, arguing that certain requirements 

violated state law.75 The State permitting authority argued that the permit had to have those 

provisions because the MEP standard required it, and the federal law preempted state law.76 The 

court held that federal law was not preemptive here in part because the statute “does not require 

controls to reduce the discharge of pollutants to the maximum extent possible,” only to the 

maximum extent practicable.77 Similarly, in a Ninth Circuit case, an environmental organization 

challenged Arizona’s permit on the ground that it did not include traditional numeric limitations 

in order to ensure water quality standards.78 Although the environmental organization argued that 

“maximum extent practicable” required such numeric limits – that Arizona had to do all that they 

                                                
71 Id. at 144-45. 
72 Id. at 145. 
73 Id. 
74 Id. 
75 Snohomish Cty. v. Pollution Control Hearings Bd., 368 P.3d 194, 196, rev’d, 386 P.3d 1064 (2016). 
76 Id. at 205. 
77 Id. at 206. The opinion was reversed on other grounds. See Snohomish Cty. v. Pollution Control Hearings Bd., 
386 P.3d 1064 (2016) (en banc).  
78 Defs. of Wildlife v. Browner, 191 F.3d 1159, 1161-62 (9th Cir.), opinion amended on denial of reh’g, 197 F.3d 
1035 (9th Cir. 1999). 



 15 

could to limit pollutants in stormwater – the court held that MEP was not so demanding.79 In 

fact, they held that that the statute is unambiguous in that it does not require MS4s to meet other 

more stringent provisions of the act.80  

 Still, the Ninth Circuit’s decision also demonstrates why MEP is not exactly a great 

candidate for a regulatory floor. MEP may not require numeric limitations universally, but the 

court did not hold that MEP necessarily excluded numeric limitations either.81 Put differently, 

while there may be instances when MEP does not require certain control measures, those are not 

categorical limits on MEP. Rather, MEP was designed as a flexible, locally tailored standard that 

would allow state permitting authorities and local municipalities to craft regulations that fit the 

specific needs of different municipalities and water bodies. In other words what constitutes a 

regulation to the “maximum extent practicable,” in Washington State may be different from what 

constitutes the “maximum extent practicable” in Tennessee.82 In fact, it may be different in 

Memphis as opposed to Nashville.83 

 Beyond the inherent difficulties in policing the MEP standard, SB 1830’s language 

presents an additional wrinkle. SB 1830 is designed to prevent regulations beyond the federal 

minimum specifically in regards to post construction control measures. But EPA’s regulations 

implementing the Water Quality Act for Phase II MS4s outline post construction run-off control 

as one of the six minimum control measures.84 Even if a legislative prohibition on regulations 

                                                
79 Id. at 1161, 1166. 
80 Id. at 1164 (holding that the statute is not ambiguous under Chevron step one, and that it does not require that 
MS4 permits meet the requirements of 33 U.S.C. §1311(b)(1)(C)). 
81 See id. at 1166. 
82 See note 46 supra and accompanying text. 
83 See Anne Passino, Southern Environmental Law Center, Comments on Draft General Permit for Small Phase II 
MS4s (TNS000000) at 3, (May 11, 2016), available at http://environmentonline.tn.gov:8080/pls/enf_reports/ 
BGWPC.GET_WPC_DOCUMENTS?p_file=551986522638428998 (“It is irrelevant that different delegated states’ 
programs have different, flexible interpretations of MEP if the national goal is to achieve the maximum pollutant 
removal possible.”). 
84 Phase II Regulations, at 68843, codified at 40 C.F.R. 122.43.  
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beyond MEP were workable in general, something which the above mentioned cases suggest it is 

not, that prohibition becomes even more unclear in the context of post construction controls. Due 

to the EPA regulations, a permitting authority would have a strong argument that whatever the 

minimum of the maximum may be, it at least allows for post construction runoff controls. 

 Ultimately, these cases demonstrate that courts have a hard time determining what 

exactly constitutes MEP for a given permit, a conclusion that the legislative history and 

subsequent EPA interpretation of the statute would suggest. SB 1830, which sets the “minimum 

requirements of federal law” as the regulatory ceiling, may have more bark then bite given the 

fluid nature of federal law in this context. 

Conclusion 

 There’s no reason to think Tennessee is going to see less people or less weather any time 

soon. That means that the Tennessee legislature, as well as local governments throughout the 

state, need to think comprehensively about growth, and stormwater. There are ways of moving 

forward on stormwater regulation that have broad benefits for Tennesseans, without creating 

infeasible requirements for homebuilders or needlessly driving up the cost of construction. That 

movement, however, requires the flexible approach to stormwater that Congress envisioned 

when they passed the Water Quality Act three decades ago. Legislation like SB 1830, while 

understandable in its goal of limiting regulation and keeping costs low for builders, impedes 

progress by attempting to constrain what should be an adaptive and iterative process, and dictates 

an ill considered and unworkable standard in doing so. What exactly constitutes the minimum of 

the maximum is nearly impossible to determine. What is possible to determine is a better way to 

encourage growth and protect water quality, and that begins with a flexible permitting approach 

and good science.  


