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February 18, 2014 

Committee on Rules of Practice and Procedure 

Administrative Office of the United States Courts 

Suite 7-240 

Washington, DC 20544 

Re: Comments on the Proposed Amendments to the Federal Rules 
of Bankruptcy 

Dear Members of the Committee: 

Upon receiving notice of the proposed amendments to the Federal 
Rules of Bankruptcy Procedure, the Tennessee Bar Association 

(“TBA”) sent those proposed new rules to various entities within 

our organization for consideration and comment. The issue was 
deemed to be one of such importance that TBA leadership also was 

directly involved in reviewing, discussing, and preparing our 
comments on the proposed amendments. In considering the 

proposed amendments, the TBA gave careful thought to how the 
proposed amendments might improve the bankruptcy process 

and/or promote the cause of justice. The TBA is appreciative of 
the Advisory Committee’s hard work that went into this 
comprehensive review of the current Rules of Bankruptcy 

Procedure. 

We hope that these comments may be of particular benefit, as the 
TBA has a very broad-based membership, comprising lawyers 

from every corner of our state and from virtually every practice 
type, including the debtor’s and creditor’s rights bars. These 
comments reflect the voices of that diverse membership, and we 

are grateful for the opportunity to submit the following 
observations about the proposed amendments to the Rules. 
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Comments of the Tennessee Bar Association on Proposed Amendments to the 
Federal Rules of Bankruptcy Procedure 

Official Form 113 — Chapter 13 Plan 

Caption 

The Official Form (hereinafter “form’) does not provide for a place to notice interested 
parties this plan is an “original”, “amended preconfirmation” or “modified” plan. 

Part 1: Notice of Interested Parties 

Because of the default language throughout the form that “This paragraph will be 
effective only if the applicable box on Part 1 of this form is checked” this part will 
become meaningless for its intended purpose to put creditors and others on alert that these 

items are in the plan. It will become meaningless because debtors’ counsel will always 
check all of the boxes so they are not in a default situation where there are entire sections 

of their plan that will not apply because a box was not checked. 

Confirmation language: Many districts do not currently have confirmation hearings on 

all plans. In the Eastern District of Tennessee a confirmation hearing is only necessary if 

an interested party objects to confirmation prior to the meeting of creditors per a local 
rule. This practice speeds up confirmation. Requiring a confirmation hearing and 
allowing creditors to have up until 7 days prior to confirmation to file an objection will 

slow down confirmation of plans. The dockets for confirmation hearings will become 
lengthier. Creditors will not be required to file even an objection until 7 days prior to the 
hearing, which is not enough time for the debtor’s attorney to seek to work out the 

confirmation issue without the need for a trial. 

Part 2: Plan Payments and Length of Plan 

2.1: The form is extremely rigid on how the plan payments are made. The plan does not 
provide. for “split payments” or payments apportioned between a husband and wife 

debtor. The form does not provide for “step up payments” for when disposable income is 
increasing, such as when a retirement loan is paid off or child support ongoing payments 

end. The form has only one place for one step provision. Sometimes a debtor has many 
more changes to their plan over the life of the plan. 

The plan payments would require the counting of weeks on a calendar as opposed to 

averaging in order to get an accurate total amount for Part 2.4 and in Exhibit B as the total  
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amount paid in depends on which week of year a payment begins. This part does not 
require a date or even a month and year when the payment will begin. 

By local rule in the Eastern District of Tennessee the debtor must make a month’s worth 

of payments within 30 days of filing in order to pay administrative fees such as the filing 
fee in installments and adequate protection payments. These are going to end up being in 
the nonstandard provisions, Part 9 section. 

2.3 Tax Refunds/ Returns: If this plan is to help pro se debtors file Chapter 13, it is 

unreasonable to think that a pro se debtor will agree in a proposed plan to turn over any or 
part of their tax refunds to the Trustee. It is often difficult to convince debtors why tax 
refunds are disposable income, why they are going to have to turn over all or part of their 

refund, and why it is still in their best interest to file Chapter 13 even though they will not 
be able to keep big chunks of their tax refund. This is just more work for the Trustee or 

Bankruptcy Judge because no pro se debtor will propose this initially. 

From a debtor’s attorney perspective, requiring tax returns in every case is a nightmare. It 
is just one more way that cases will be dismissed for failure to comply with the plan. The 

better alternative is to put those decisions in the hands of the Trustee to determine which 
debtors have a situation which needs to be monitored. 

The plan takes the option of receiving the tax returns away from the Trustee. It causes a 
flood of tax returns to come into the Trustee’s office that she may not need. It would be 

better to leave that option to the Trustee who is administering the case to decide whether 
she wants tax returns. 

2.3 Other sources of funding: The form is very limited in space for this information. It 

would be better if there were just a box to check that says “See special provisions.” 
Normally one needs about a paragraph to describe other sources of funding such as sale 
of property, and often there are contingencies such as “surrender with allowed deficiency 
claim by Mortgage Company if no sale of real property within 1 year of confirmation.” 

2.4: This number is irrelevant as it does not take into account the tax refunds and other 

sources of funds. Also, this number becomes meaningless when you also consider the 

ongoing mortgage payment is in this figure in districts such as the Eastern District of 
Tennessee where we have “conduit payment plans.” A conduit payment plan is when the 
ongoing mortgage payment and the monthly payment on the arrearage to the mortgage 

are included in the Chapter 13 plan payment. The mortgage payment will change over the 
life of the plan. 

2.5: The form does not allow for a different length of commitment periods, such as 

48 months or any other number of months. This plan is a violation of the Bankruptcy  
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Code if there is no other option. There are reasons to have the plan longer than 3 years but 

shorter than 5, and this section ostensibly removes that option for debtors. 

Part 3: Treatment of Secured Claims 

3.1: This section does not give enough space to list the name of the creditor and 

collateral. This section allows the claim to control, not the confirmed plan. This is 

inviting motions to dismiss for feasibility when the plan is confirmed based on the 
amounts in the plan, but then the claim comes in much higher. This section does not take 
into account cross-collateralization language in a loan that would make the collateral 

secured by more than one loan. Further, this section assumes, rather naively, that a 
mortgage payment with escrow will not change over the length of the plan assuming the 
national plan even contemplates a conduit payment plan. The last column becomes 

useless and throws off all other numbers and sums as required by Exhibit B of the plan as 
the mortgage payment will change. 

The portion that states “(2) if relief from the automatic stay is ordered as to any item of 
collateral listed in this paragraph, all payments under this plan as to that collateral will 

cease and all claims as to that collateral will no longer be treated by the plan,” may lead 
to confusion. Does this mean there is no unsecured deficiency claim after a vehicle is 

sold by the creditor post-confirmation? What is to keep a debtor from proposing to pay a 
car loan outside the plan, obtain confirmation, stop paying it, the creditor gets relief from 
the stay and then, under this plan, “all payments under this plan as to that collateral will 

cease.” One could argue that the creditor is still discharged as they were listed and 
obviously had notice of the bankruptcy. This plan provision appears, therefore, to conflict 
with the Bankruptcy Code. What if there was not stay in effect because the stay was not 

effected due to 11 USC § 362(c)(3) and (4)? What if the stay was lifted but the collateral 
is still property of the bankruptcy estate and has equity? 

This section does not give the option of listing the principal residence, and does not give 

express authority to the Trustee to pay a Notice of Post-Petition Fees. Section 3.1 also 
provides for possible surrender of real property but does not provide for allowance of a 

deficiency claim. 

3.2: This section does not give enough space to list the name of the creditor and 
collateral. For practical purposes, the column “Estimated amount of creditor’s claim” and 

“Amount of secured claim” are duplicative. The “estimated amount of creditors claim” 
and the “value of the collateral” are both listed in Schedule D. We believe it would be 
better to say “amount proposed as secured” in the plan and eliminate the other two 

columns. Finally, the last column is arithmetic for purposes of moving it to Exhibit B and 
will more than likely change during the confirmation process if there are changes to the  
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amount paid as secured and the interest rate in order to get the plan confirmed. This is just 

asking for arithmetic errors and becomes meaningless due to the confirmation process. 

This section of the plan does not provide for cross-collateralization of claims. 

This section allows the claim to control, not the confirmed plan. This section indicates the 

Bankruptcy Court will determine the value of the secured claim “except for governmental 
units.” Does that mean the Bankruptcy Court cannot rule on an objection to a claim of a 
government unit? This section talks about “secured claims” not “allowed claims” as if the 

claims objection process is going to go away. 

It is unclear to us why whether the debtor gets a discharge or not is in this section. If this 
information has to be in the plan, it should be under the Caption section, rather than this 

section. 

Section 3.2 makes no provision for long-term liens and long-term debt to survive the 
discharge as it relates to personal property. Also, there is no provision for 

pre-confirmation adequate protection payments in section 3.2. 

3.3: This section does not give enough space to list the name of the creditor and 
collateral. This section allows the claim to control, not the confirmed plan. Again, it is 

inviting feasibility issues if the claim is filed after confirmation of the plan. If the amount 
in the plan is incorrect and the claim is a 910 claim the creditor should take enough 

interest in its loan and the bankruptcy process to file an objection to confirmation. 

Finally, the last column is an arithmetic summation for purposes of moving it to Exhibit B 
and will more than likely change when the creditor files its claim as in this plan the claim 

controls. This is just asking for arithmetic errors and becomes meaningless. This section 
talks about “secured claims” not “allowed claims” as if the claims objection process is 

going to go away. 

Section 3.3 makes no provision for payments of claims outside the plan by third parties. 

3.4: The plan provides for lien avoidance upon confirmation without a motion or 

adversary proceeding. This causes concerns as to whether judicial lien avoidance on real 

property will actually be accomplished by plan confirmation regardless of whether this 
provision is in the national plan or not. This provision creates noticing difficulties because 
most plans are filed the day the petition is filed. No claims will have been filed and may 
not be filed for an additional 60-90 days. 

It is difficult to identify the proper person for service under the Bankruptcy Rules. There 

is no reliable database where banks are required to list the property person and address for  
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service of process under Rule 4003. The debtor’s attorney often will not rely on a passive 
form of removing a judicial lien through listing the creditor on the mailing matrix with no 
return receipt requested from the postal service showing the creditors was listed and 

received notice. This official form will encourage pro se filings that will also not 
accomplish the removal of judicial liens. We do not believe this plan provision will 
reduce the adversary proceedings or motions to avoid judicial liens. We will have more 

litigation on whether the creditor received proper notice under Rule 4003 of the proposed 
plan avoiding their judicial lien. 

Section 3.4 should provide that any lien avoidance should occur at discharge. This will 

avoid the result of a lien avoidance at confirmation and a dismissal of the case which 

would then lead the creditor to have to refile its lien. 

3.5: There are several jurisdictions where limits are placed on the timing of an amended 

deficiency claim for surrendered collateral (including our current plan), but this plan does 
not address this timing at all. Maybe it will be up to the debtor to include a bar date for 

amended deficiency claims in 9. 

While granting stay and co-debtor stay relief as to the debtor, this paragraph does not 

address stay relief as to the Trustee. Also, this paragraph does not provide any time limits 
for filing deficiency claims after surrender of collateral. 

Part 4: Treatment of Trustee’s Fees and Administrative and Other Priority Claims 

Part 4 Generally: This plan does not have a provision for the court fee to be paid in 

installments. 

4.2: We are concerned that estimating the Trustee’s fees in the plan is asking for 

mathematical errors. This provision does not bind the Trustee, and serves no apparent 

purpose. The only reason to have it is to fill in Exhibit B, which is going to be incorrect 
anyway for the reasons stated under each section. This sum also does not take into 
account additional funds, such as tax refunds, and the amount of the Trustee’ fees 

fluctuates depending upon how much money is paid into the plan by the debtor. 

4.3: This section only takes into account no look fees. It does not disclose what an 
attorney has been paid prior to filing. It makes the assumption that the attorney will be 
paid the fee listed in the plan and the Bankruptcy Judge has the final determination on the 

fee. 

4.4: This section is requiring the debtor to “estimate” the amount of priority claims and 

the interest. This is meaningless. If an allowed proof of claim is a priority claim, it will be 
paid. It appears that the only reason this section is in the national plan is to be able to  
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move this amount from the last column to Exhibit B. Exhibit B is not going to be accurate 

anyway as there are too many changes that will occur in the confirmation process. There 
are too many “estimates” going into that exhibit. 

Part 5: Treatment of Nonpriority Unsecured Claims 

5.2: This is the one section of the form where the claim should control and it does not. 
Again, this will be guesses or estimates that will need to be changed once the claim is 
filed or the debtor will not accomplish what debtor is proposing to do. 

5.3: This section is requiring the debtor to state either the dollar amount to be paid to 

allowed unsecured claim or an exact percentage of the claims or the funds remaining. The 
purpose of the section seems to be to give the unsecured creditor looking at the plan a 
quick look at how much will be paid to them and/or overall. This section is also ripe for 

arithmetic errors, 

Further, many debtors’ attorneys will low ball this amount or percentage because, once 

confirmed, the debtor will be required to pay back that exact amount or percentage. It, 

therefore, will not accomplish what the plan proposes to do. This section will create more 
modified plans after the claims deadline passes because plans will not be paying what 
they state due to the large amounts of estimates and guesswork required by the national 

plan. 

We propose a scale of dividend percentages to be paid to unsecured creditors as is used in 

the Eastern District of Tennessee where there is a space to check for“ 0% _1-5% 
__6-20% 21-70% 71-99% __:100%.” This gives the unsecured an idea of how 
much he will be paid, but gives the debtor’s attorney room for claims to be filed that were 

not anticipated, amounts greater than anticipated, deficiencies on collateral surrendered, 

and arithmetic errors. 

Part 6: Executory Contracts and Unexpired Leases 

6.1: This section also allows the claim to control, not the confirmed plan on the arrearage 
amount. This is inviting feasibility issues after confirmation. This also allows for the 

Trustee to pay lease to own payments through the plan. Assuming a pro se debtor 
understands what a “contractual installment payment” is, we see the debtor proposing to 
have the Trustee cure its rent to own furniture through the plan as opposed to getting 

valuable legal advice to reject the contract for the overpriced furniture. 

There is no provision for the monthly payment on the arrearage claim.  
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Part 7: Order of Distribution of Trustee Payments 

7.1: The Trustee is to distribute funds per 11 U.S.C. § 507(a). Why would debtors 
attorneys want to tell the Trustee or, better yet, pro se debtors be able to tell the Trustee 

the order to distribute funds under the plan? This section is going to be in conflict with, 
for instance, Part 5.3, which says unsecured creditors will be paid pro rata under the plan 
if the debtor were to state they want their American Express card paid first. What if 

debtor attorneys indicate that they want attorney fees paid first? Why this part of the plan 
is here eludes us. 

Section 7.1 appears to allow the debtor to contro! distribution of Trustee payments. This 
could lead to a lack of uniformity based upon the varying requests of different debtor 

attorneys. We would prefer some type of language that allows for uniformity in 
distribution of payments by the Trustee. 

Part 8: Vesting of Property of the Estate 

8.1; In section 8.1 there should be a preference that there be a uniform provision for 

vesting of property in the estate. 

Part 9: Nonstandard Plan Provisions 

How much is too much? We already have a special provisions paragraph in our current 
plan, but, with the holes that may exist in the new plan, and with the local customs 

developed in the Eastern District of Tennessee, for example, how many provisions can be 
added or modified under this section? What happens, for example, if the debtor’s son is 
going to pay a claim outside the plan? 

Part 10: Signatures 

The debtors need to be required to sign the plan. 

Exhibit B: Estimated amounts of trustee payments 

We are not sure why Exhibit B is here other than for a quick review by an interested party 
who does not want to look at the entire petition. The numbers or sums in Exhibit B are 
going to be estimates at best, and there is a lot of room for arithmetic errors and 
adjustments prior to a plan being confirmed. In the Eastern District of Tennessee, for 

example, the plan payment will be a lot more than the bottom number in Exhibit B. We 
already see plans being confirmed with a lower percentage but paying a lot higher.  
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Committee Notes 

Section 3.1 of the proposed Official Form 113, read together with the Committee Notes 
for Section 3.1, indicates that, upon termination of the stay, the provisions of Rule 3002.1 

will no longer apply, as the plan no longer provides for the treatment of the claims under 
11 U.S.C. § 1322(b)(5) (curing arrears and maintaining current payments). To give this 

provision its intended effect the language really should have appeared in the plan and 
Rules. If this language remains in the Committee Notes, we believe that some judges will 
treat the language as persuasive or suggestive only. 

The latest version of the Form 113 provides that, along with surrender of the collateral, 

the debtor(s) consent to termination of the automatic stay and co-debtor stay at 
confirmation. This is an improvement over previous versions of the form where these 
provisions appeared in the Committee Notes. Moreover, previous versions of the form 

did not mention the co-debtor stay under Section 1301 of the Bankruptcy Code, which 
was also a major omission under BAPCPA in 2005. Nevertheless, it is still not clear how 

the debtor consents to termination of the co-debtor stay, especially when the co-debtor is 
not participating in the case or may not be represented by counsel. 

The latest draft of Rule 3001(c) provides that, for a claim secured by the debtor’s 
principal residence, the bar date is bifurcated. So a proof of claim will be considered 

timely if it is filed within 60 days of the petition date and includes the mortgage proof of 
claim attachment required by Rule 3001(c)(2)(C). The documentation required by Rule 

3001(c)(1) and (d) may be filed as a supplement not later than 120 days after the petition. 

Several questions and issues are created by this latest amendment. First, does the 
provision now cap the amount of time that a claim may be amended or supplemented? 

Second, when a creditor supplements its original claim to add documents, is it allowed to 
add documents only, or can it also amend the amounts listed in the original claim? A 

reasonable argument can be made based on the current draft of Rule 3002(c) that a 
creditor can only add documents when supplementing the original claim. Consider 

further that this bifurcated process means that both the servicer and its law firm will have 
to touch the file at least twice to complete the proof of claim process, 

Again, the Tennessee Bar Association sincerely appreciates the Advisory Committee’s 
considerable effort on this project, as well as its consideration of our comments. If we 

can be of further assistance in addressing this critically important matter, please do not 
hesitate to call upon us.  
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