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TENNESSEE LAWYERS OF 2018, just like lawyers everywhere, live in the
midst of the greatest period of change in the legal profession in more than 100 years.

To see any comparable era of change, you have to look at the last years of the 19th century
and the first decades of the 20th. That period gave us the modern world of lawyers and courts
in which we all grew up. In that period, admission to the profession moved from your local
court to statewide bar admission. That era also gave birth to virtually all of our modern legal
institutions — law schools, bar associations, uniform case reporters, and even law firms. Every
bit of that legacy is now up for grabs, thanks to technological change and globalization.

To help us understand better and prepare for these big changes, I convinced the Journal
editorial board to invite a national leader in explaining these developments and how we
should respond to them, Tennessee’s own Professor Ben Barton of the University of Tennessee
College of Law, to guest edit this issue of the Journal. I know you are going to enjoy it.

— Tennesseee Bar Association President Lucian T. Pera

Photo: Rachel Wedding McClelland, University of Tennessee College of Law Communications
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Last summer TBA President Lucian Pera asked me to guest edit an issue of the Tennessee Bar Journal

discussing some of the many changes in the legal profession. When he asked me, he did not mince words

at all: “We want something useful and interesting to our subscribers, aka regular lawyers throughout the

State of Tennessee.” I write, speak and teach a bunch in this exact area, and I was not insulted in the

slightest at Lucian’s request. To the contrary, I am well aware that lots of the current writing on technology

and the future of law is marred by being neither useful nor interesting, and often verges into the truly toxic

mix of incomprehensible and frightening. If you’ve read a breathless article suggesting that Blockchain

technology is going to replace all commercial contracting or that IBM’s Watson will be sitting in your law

firm cubicle next year, you know exactly what I am talking about.

Nevertheless, it is easier said than done to be useful and interesting, especially for a law professor.

The Future of Law Practice
Fresh Models of Lawyering, 
Technologies and Business
By Benjamin H. Barton, Guest Editor

If you have read a law review article recently, you will know that
I am only partly joking. What I settled on is three different types
of articles that give a snapshot of where we are right now. 

The first is my article that tries to explain how data and tech-
nology can help you have a more profitable legal practice right
now. We have all heard too much about the dangers of tech-
nology and too little about the ways that technology can
improve our professional lives and our bottom lines. The second
is a co-written piece that discusses some new models for prac-
ticing law by telling the story of three different Tennessee
pioneers: Kevin Hartley of Trust Tree Legal, Jane Allen of
Counsel on Call, and Haseeb Qureshi of the Morehous Legal
Group. The last is a comprehensive overview of the state of the
art in artificial intelligence (AI) and the law written by Preston
Battle, Nicole Berkowitz and former TBA President Buck Lewis.

There is also more related content available online at
www.tba.org/journal/online-exclusives-march2018.

Please take a look. Hopefully taken together these articles will
give you a picture of a profession in change along with informa-
tion about how you might benefit from these changes. 

Enjoy!

BEN BARTON is the Helen and Charles Lockett Distinguished Professor of
Law at the University of Tennessee College of Law, and a national voice on
the evolution of legal technology. He received his law degree from the
University of Michigan and is teaching an access to justice coding seminar
next fall. He is the co-author of Rebooting Justice and the author of Glass
Half Full: The Decline and Rebirth of the Legal Profession. He has worked as
an associate at a large law firm, clerked for a federal judge, represented the
indigent for 12 years as a clinical law professor, and now teaches torts and
advocacy evidence. His scholarship has been discussed in The New York
Times, The Wall Street Journal, the ABA Journal, and TIMEmagazine. In
2014-15 he received a Fulbright Award to teach comparative law at the
University of Ljubljana in Slovenia. He has been named the Outstanding
Faculty Advisor for UT Pro Bono three times.
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grads, the rise of online competitors like
LegalZoom or Rocket Lawyer, and
various “tort reform” and pleading
reform efforts that have made litigation
less lucrative.

I generally get two responses to these
data: 1) how can lawyers be struggling
to earn a middle class living when they
charge hundreds of dollars an hour for
work; and 2) what can lawyers do to
stem the decline and earn more money? 

‘You can observe a lot by just
watching.’ – Yogi Berra
Two recent Legal Trends Reports by the

software company Clio help answer
both questions. But first I want to clarify
that I have no commercial or other inter-
ests in Clio and have not even used its
software. I just love its two reports. 

Clio is a legal practice management
software company. Clio helps lawyers,
mostly small firms and solo practi-
tioners, to track their time, send out
bills and collect payments, among other
things. When lawyers use the software,
Clio asks if they are willing to share an
anonymized version of their data,
covering issues like how many hours an
individual lawyer has worked, or billed,

“The future ain't what it used to be.” — Yogi Berra

If you work as either a small firm or solo practitioner, you know that

times are tight. In my 2015 book Glass Half Full: The Decline and

Rebirth of the Legal Profession I use IRS data going back to 1967 to

show that over the last 50 years solo practitioners have lost about a

third of their earning power. I then describe some of the trends that

have caused the decline: too many law schools and too many law 
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on what types of work, and whether the
client eventually paid for the work. No
individualized client information or data
is shared. 

Clio then gathered this data and
aggregated it into two fascinating
reports. If you run a small business, you
know that one of the challenges is to
fight off larger competitors that have
more access to data simply because they
are larger. For example, Amazon knows
more about what books sell to which
people than any individual bookstore
could ever know. Likewise, a large law
firm has more information on the busi-
ness of law than any small firm simply
because they have more lawyers, doing
more work for more clients to analyze.
The Clio report is a first chance for small
firm and solo practitioners to see what
one can learn from a big data look at
their business. The results are both
upsetting and enormously helpful. 

In 2016, Clio presented its first Legal
Trends Report. It aggregated and
anonymized data from approximately
40,000 users and found good news and
bad news. Average billing rates are the
good news. Nationwide, the average
hourly rate for solo practitioners/small
firm lawyers is $232 an hour. These rates
run from a high of an average of $281 an
hour in Washington, D.C., to a low of
$155 an hour in Maine. Tennessee’s
average billing rate was $173 an hour,
42nd in the country. Nationwide bank-
ruptcy lawyers averaged the highest
rates, at $275 an hour, and criminal
defense lawyers were the lowest at $148.
If you are interested in the market for
legal services in the U.S., I strongly
suggest downloading the Clio report and
poring over the various graphs laying out
this data; they are fascinating.

Some simple math suggests that small
firm and solo lawyers charging these
rates and working reasonably hard
should do pretty well. Assuming that a
lawyer works 40 hours a week, 48
weeks a year, or 1,920 hours a year,
which most estimates suggest is on the
low side, surveys of lawyers show they
tend to take fewer vacations and work
more weekends than most other

workers. If a lawyer billed half (20) of
those hours at an average rate of $232,
she would make $222,720 a year in
gross earnings. Even if she charged a
bargain rate of $100 an hour, she would
still gross $96,000 for that amount of
billed work.

Regrettably, the Clio report suggests
that main street lawyers do not bill 20
hours a week. The report separates out
the “utilization rate,” which is the
number of hours the lawyers billed inter-
nally; the “realization rate,” which is the
amount of that billed time the lawyers
actually sent out to clients; and the
“collection rate,” which is the amount
the lawyers were actually paid, a.k.a. the
amount that they collected from clients. 

Every lawyer experiences some slip-
page between their utilization rate and
their collection rate. That slippage is just

a cost of doing business. What is star-
tling about the Clio data is just how
little time small firm and solo practi-
tioners spend on billable matters:

• Utilization rate: Lawyers logged
2.2 hours of billable time per day (28
percent of an eight-hour day). 

• Realization rate: Lawyers billed
1.8 hours per day (81 percent of
actual hours worked).

• Collection rate: Lawyers
collected payment on 1.5 hours per
day (86 percent of actual hours
billed). 

This helps explain why solo practi-
tioner and small firm lawyers have had
such a hard time making a decent living.
They are spending too little of their time
practicing law and too much of it doing
everything else. 

Clio published a 2017 report
updating the figures and including a
survey aimed at finding out how these
lawyers are actually spending their time.
If you are, or even know, a solo practi-
tioner, you know they have very, very
hard jobs and work long hours. Small
firm and solo practitioners are the last of
the generalists, so they have to keep
abreast of multiple areas of the law.
Their clients also tend to be less wealthy,
so they have to handle cases quickly and
efficiently, regardless of the legal or
factual complexity involved. And they
are more likely to have to run their own
shop. Ask a solo practitioner about tech
support or hiring a full-time employee
and watch their eyes glaze over.

So, you will not be surprised to hear
that while these lawyers are spending a
small percentage of their time doing
billable legal work, they are not
spending the rest of their days eating
bon bons. To the contrary, 68 percent of
these lawyers agree “there are not
enough hours in the day.”

Here are the survey results on how
they spend their remaining working
hours: These lawyers spend a third of
their time on business development,
a.k.a. finding clients. They spend about
half of their time on administrative
matters: keeping their license current (16
percent), managing an office (16
percent), generating and collecting on
bills (21 percent), and related tasks. That
leaves roughly 28 percent of their time
for substantive legal work; closer to 20
percent if you count just the billable
hours that translate into client payments.

These numbers do matter by firm
size, suggesting efficiencies of scale. Solo
practitioners suffer the lowest utilization
rates. By contrast, 10-lawyer firms are
more than twice as efficient as one-
lawyer firms.

Pause for a minute and let these
statistics set in. The current business
model for small firm and solo practi-
tioners is so inefficient that they spend
only a fifth of their busy days doing
work they are paid for, and the work
they presumably went to law school to

continued on next page
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Tennessee’s average
billing rate was $173 an

hour, 42nd in the country. 
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perform. No wonder earnings are down
and lawyer unhappiness is up! 

‘If You Don’t Know Where You’re
Going, You’ll Probably End Up
Someplace Else.’ — Yogi Berra
Whatever size law firm you work at I
bet you worry that you, too, spend too
little of your time on billable work and
too much on extraneous activities. I bet
you are also busy enough overall that
you’ve despaired of taking the time to
figure out how you actually use your
time. This is our first mistake! Tech-
nology makes it easier than ever before
to measure how we spend our time and
our money, and that measurement alone
is a necessary first step to running a
more profitable practice.

Start by utilizing one of the time-
tracking apps available for your phone
or computer. If you are already system-
atically gathering your time to bill by the
hour, all you need to do is expand your
purview for a week or two to
include/code the rest of your time. Apps
like Rescue Time can measure how you
spend your time online automatically.
Clio or other programs can measure
every minute at work. Even an old-fash-
ioned hand-written time journal works.
If you want to read more, there is a great
July 5, 2017, New York Times article
called “Where Does the Time Go? You
Can Find Out If You Dare” that lays out
the entire process. 

I can report that my personal results
were moderately upsetting. I apparently
spend an inordinate amount of time
online reading about Tennessee Volun-
teers football. If you have followed the
team since 2008, you well know what a
horrible waste of time that has been.

But you cannot effectively fix what
you have not measured, so an accurate
picture of how you spend your time at
work is a necessary start. Then you need
to attach the time spent to the results
you seek. Are there certain business
development efforts that are more
fruitful than others? Are there types of
work that are more lucrative or easy to

collect? Nationally, Clio aggregates the
average value of multiple different types
of cases. On average, traffic cases are
worth the least and personal injury cases
the most, for example. What are the
numbers for your own practice? This is
where the “you can observe a lot just by
watching” advice is so apt for lawyers. 

Consider the finding that lawyers
are spending a third of their time on
business development, more than they
actually spend on billable legal work.
Fifty-four percent of these lawyers
report spending money on advertising.
Business development is certainly the
lifeblood of any legal practice, but no
one should spend this much time and
treasure blindly. Ninety-one percent of
survey respondents could not calculate
a return on their advertising invest-
ments, and 94 percent do not know
what it costs them to get a new client.
Imagine that you were meeting with a
startup business that did not have an
explicit business plan, did not have
sales targets for particular targets, and
was spending time and money on

advertising/sales efforts without meas-
uring how those efforts were paying
off. I imagine you would be quite
concerned about the long-term
viability of that business. And yet,
many law firms, including some large
corporate law firms, operate on a
similar model. 

Measuring how you spend your time
and money should also drive you to find
ways to reduce your administrative load.
Unless you are a special type of
masochist, it is unlikely that you like
running the business side of your prac-
tice: counting and billing your hours,
then following up with the clients, let
alone paying the rent and making
payroll. All of these seemingly necessary
tasks take time away from work that is
more important emotionally, intellectu-
ally, and most importantly financially —
billable legal work. 

When I present this data to my law
students, I am very direct and honest
with them. My first piece of advice is
that if they are going to go out on their
own, they must avoid having an office or

Time Is Money continued from previous page

Created in 2016 as an initiative of former TBA President Bill Harbison,
the TBA’s Special Committee on the Evolving Legal Market (ELM) was
established to investigate and thoroughly examine new technology and
innovations disrupting the legal market. The ELM committee’s top
priority was and continues to be educating Tennessee lawyers to help
them survive and thrive in a changing market.

Since its inception, the ELM committee has studied an array of
subjects from online dispute resolution to artificial intelligence and
produced a series of award-winning CLEs titled the Modern Law Practice
Series. One such CLE covering consumer-facing services like Avvo and
LegalZoom and featuring a presentation from Professor Ben Barton can be
found on the TBA’s website at https://cle.tba.org/catalog/course/4085.

For more inforation on ELM, go to www.tba.org/committee/
special-committee-on-evolving-legal-markets.

— Kate Prince, 
TBA Leadership Development and Innovations Coordinator

THE ELM COMMITTEE
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a staff or any overhead at all for as long
as possible. If their practice grows to a
point where more overhead is necessary,
then they should always start with non-
permanent and tech-driven solutions. I
even give the students who are going to
join firms as associates the same advice.
Law firms are just large solo practices,
and the sooner they really bear down on
the cost side of the ledger, the better off
all of the lawyers will be.

More established lawyers cringe when
I tell them that half of the key to a more
profitable practice is to eliminate all
unnecessary (and even some necessary)
overhead. They hate this advice because
they know a law
office of any size is a
very basic business.
Profits/earnings are
the difference
between your costs
and your gross
revenues. There are
only two ways to
increase
profits/earnings:
lower costs or
increase revenues. 

Both are hard,
but technology can assist on both ends.
Technology can help replace overhead
and can make your business practices
more efficient. Technology can also
help you do more billable work in
fewer hours. Working off of fillable
forms in creating legal documents is a
classic example. 

The bottom line is that you should
take a portion of your very precious
time to consider how you are spending
your time. Learning the scope of your
time problem is the first step to a solu-
tion. Then look at the actual hours you
spend and ask, “Which of these tasks
are appropriate for a lawyer, and which
could be more profitably handled by a
non-lawyer or technology?” Do the
same for your monthly outlays. Ask
yourself, “Which of these line items are
critical and/or enjoyable and which can
I cut or replace with technology or

sharing expenses with others?”
This should free more time for billable

work and for finding more billable work.
Here you again investigate the data and
react accordingly. Measure what business
development efforts and expenses are
successful and which are not, and do
more of what works. Decide what prac-
tice areas are most profitable and look
for ways to find more of that work. One
obvious way is to use technology to do
your work more efficiently, and then
charge less to do more of it. 

It is simple math. If you spend 50
percent of your time instead of 20
percent on billable work, you can charge

less for that work
and still make more
money. And,
weirdly, you should
be happier too,
since legal work is
actually fun when
shorn of all the
other freight that
comes with it.

The secret sauce
to this process is
that lawyers can
improve their

bottom lines at the same time that they
improve their lives and America’s access
to justice crisis. How? Lawyers went to
law school to practice law, not run a
small office, so more time doing legal
work is likely to improve happiness.
Doing more work for less cost will also
drive profitability and client satisfaction. 

Lastly, it can allow lawyers to serve the
many unmet legal needs of the middle
class. Talk about a win-win proposition.
All we need to do is measure our time
and spend it more efficiently. 

BEN BARTON is the Helen
and Charles Lockett Distin-
guished Professor of Law at
the University of Tennessee
College of Law, and a
national voice on the evolu-
tion of legal technology.
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You should take a
portion of your very

precious time to
consider how you are
spending your time.
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Aaron Burr and others tried cases
(including murder cases), handled
transactional matters, and generally
hustled up a living as a lawyer in a way
that any Tennessee solo practitioner
would recognize today. 

Our second oldest model, partner-
ships aimed at serving corporate clients,
is only slightly younger. Cravath, Swain
& Moore was founded in 1819, and
developed the “Cravath System” that has
served as the basic DNA for corporate
law firms (so called “BigLaw”) ever
since. Since the 19th century the private
practice of law has been based upon

some version of two basic business
models — what I call “main street
lawyers,” solo practice or small firm
lawyers who work for individuals and
small businesses, and BigLaw firms
staffed by partners and associates
offering services to larger and wealthier
clients. Both of these models have
mostly sold their services by the hour.

But, just when you think things are
settled, disruption and new models
arrive. This article briefly presents three
alternate models for the private practice
of law by profiling three of our state’s
great legal pioneers: Kevin Hartley of

Our traditional lawyer business models are very, very old. How old?

Solo practitioners have been selling a blend of legal services by the

hour or by the matter since before our country was founded. If you

read Jean Edward Smith’s exceptional biography of John Marshall or

Ron Chernow’s masterwork on Alexander Hamilton, you know that

many of our founding fathers were practicing lawyers first and fore-

most, with a heavy emphasis on “practicing.” Hamilton, Marshall, 

Kevin Hartley, Bill Ferrell and Randy Michels left a Nashville BigLaw firm to found Trust Tree Legal in 2015. Their model is primarily on a fixed fee basis through its
website. They work out of an office that was once the weigh station of an old meatpacking plant. Photo by George Glaydon Lifsey IV.
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Trust Tree Legal, Jane Allen of Counsel
on Call, and Haseeb Qureshi of the
Morehous Legal Group. Each of them
offers a new and distinct way to practice
law, utilizing technology, new skills, and
elbow grease along the way. All three
love being lawyers and creating their
own jobs. 

Kevin Hartley
Kevin Hartley, Bill Ferrell and Randy
Michels left a Nashville BigLaw firm to
found Trust Tree Legal in 2015, offering
trademark and other intellectual prop-
erty services, primarily on a fixed fee
basis through their website. From the
outset, they envisioned a completely new
model of legal work. 

Kevin tells the story best: “When we
launched Trust Tree Legal, we shed all of
our preconceived notions about how a
law firm should operate. Instead, we
asked, ‘How would a regular business
operate if it were providing legal serv-
ices?’ We created a traditional business
plan, complete with market analysis,
competitor assessment and growth
opportunities. We looked at how
customers were buying legal services in
our particular area of practice — trade-
mark law — and identified what needs
were not being met by the current
market. Then, we built every aspect of
our firm to meet those needs, leveraging
new technology. Our business structure,
our business practices, our pricing, our
pay structure, our branding and
marketing, and every other thing about
our business has been designed to meet
our clients’ needs. We are constantly
adjusting and changing with one goal in
mind: to provide the highest quality legal
services at the lowest possible price.”

This process of rethinking the law
firm from the ground up led to a couple
of simple, but foundation-shaking,
changes. First, the billable hour had to
go. Lawyers are among the very last
holdouts in selling their services by the
hour, instead of by the task, and Trust
Tree decided to take the leap and move
to a 100-percent-fee-for-service model.

“At Trust Tree,” he points out, “we’ve
eliminated the billable hour and use
technology to reduce overhead and
increase productivity. We don’t sell
hours. We sell legal services. Whether
it’s litigation or transactional, our
clients pay an agreed upon price for a
specific legal service. It’s up to us to
figure out how to make a profit at the
agreed upon price.”

For three former BigLaw lawyers the
transition was hard, but totally worth it.
“Eliminating the billable hour and
focusing on technology to make practice
more efficient has a positive cascading
effect,” Kevin argues. “For clients, we
can lower our prices. We can dedicate
more time to customer service. For our
employees, we can reduce the time and
resources needed to perform a legal
service. As a result, we can deliver
higher quality legal services at a higher
volume and at a fraction of
the price—with higher prof-
itability.”

Second, integrating tech-
nology into every aspect of
the business, including busi-
ness generation, meant that
Trust Tree could build its
business around data
analysis in a way that few
traditional law firms do. 

“Law firms need real busi-
ness plans driven by real
data,” Kevin says. “Law firms
need to know who their
clients are, where they are,
what they need and how they
want legal services provided.
Simply ‘taking people to
lunch’ is not enough.” 

Standardizing how clients engage
Trust Tree, finding which services sell
more briskly than others, and following
up explicitly and thoughtfully about
client experiences allow Trust Tree to
get a much more data-rich look at their
practice. Who visits their website? How
do they get there? Which services sell
better than others? Which services are
most profitable and why? Which serv-

ices or client types require an inordinate
amount of attorney energy or time? Are
there ways to automate some portions
of those tasks without losing a personal
touch? Running everything through
technology (like a “real” business)
allows Kevin and his compatriots to
answer each of these questions much
more accurately than traditional law
firms, and all in real time.

Last, Trust Tree focused on branding
from the very outset. Take a look at its
website and you’ll see it in a minute.
Rather than the traditional lawyer bios,
Trust Tree’s “About” page features three
casually dressed lawyers with funny
bios, one CPA and two adorable dogs.
For example, “Brady” is described as “a
purebred Labrador Retriever and Chief
Playtime Officer.” 

Kevin explains Trust Trees’ approach:
“Lawyers are notoriously bad at commit-

ting to a position, but branding is the
easiest way to ensure loyalty through a
consistent client experience. Every firm
claims to have great lawyers and great
service at a great value. By trying to
appeal to everyone, they appeal to no
one.” He knows this approach has
downsides. “The trade-off is that great
branding will almost always alienate

continued on next page

M A R C H2 0 1 8                                                                                                                                           T E N N E S S E E BAR J O U R N A L  | O N L I N E E X T RA

Kevin Hartley: “The billable hour had to go.” Photo by Rich Kalonick.
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some clients. But if you have studied the
market correctly, your branding will
only alienate the clients you have no
intention of serving. On the other hand,
your intended market segment will have
an easier time finding you and become
intensely loyal.”

So far, the returns have been strong
and Trust Tree has seen growth in
revenue, profits, and, to hear Kevin say
it, fun. “Aside from all of the business
benefits of running our firm as a
modern, technology-driven business,
there are immeasurable psychological
benefits. It is super fun to be an entre-
preneur and run your own business
your own way! Too many lawyers dread
the business part of the job: hourly
billing, collecting from clients, business
development. At Trust Tree we’ve aban-
doned the old way of doing things, and
now tasks that others hate are among
our favorites.”

Jane Allen
Jane Allen is another former Nashville
BigLaw attorney who chose entrepre-
neurship over a more traditional route.
In 2000, Jane saw many of her talented
female colleagues leaving the practice,
forced to make a choice between the
profession they loved and raising a
family, or taking care of a loved one.
Simultaneously, she saw firms struggling
with hiring expensive associates and
controlling the bills sent to clients. 

“I felt there should be a better way,”
Jane says. “I was very fortunate that the
partners in my firm were forward
thinking and supported my initiatives.
Eventually, though, those initiatives
became a new company.”

That’s when Counsel On Call was
born. The company was started to
provide experienced and talented attor-
neys to law firms on an as-needed
basis. Law firms, with their variable
client base but static hiring base,
needed access to the same quality talent
a lawyer would want to hire on a
permanent basis, but on a flexible
basis. Counsel On Call eventually

started working
with in-house
lawyers as well.

“The philosophy
was always that
Counsel On Call
could provide
talented lawyers
with options:
options in the way
they could prac-
tice, and options in
the way they could
hire attorneys,”
Jane says. “Good
lawyers ultimately
want to work with
good lawyers, and
that was our
starting point to
building a different
model.” 

“It did not take
long for us to have
really talented
attorneys wanting
to practice in a
different way,” Jane
continues. “They enjoyed the practice of
law but not necessarily all the things
that traditionally comes with the prac-
tice, such as billable hour requirement,
having to climb the partnership track or
bringing in business. And with that
talent on our team, both corporations
and law firms embraced the concept.”

By 2007, with the exponential growth
of electronic data and the ensuing
struggle to manage the volume of docu-
ments involved in cases, a clear opportu-
nity existed to bring efficiency, quality
control, and cost savings to eDiscovery.
That was when Counsel On Call founded
its Managed Services Division (MSD).

“Fitting with our existing model, we
had great attorneys who understood
the intricacies of litigation; we saw
how many large-data cases were being
handled, more of a silo-approach, and
knew we could improve to better serve
our clients and our attorneys,” she
says. “We saw the need for a core team
of attorneys dedicated to one client,
repeatable process implemented byef-

fective team leaders/project managers,
embracing and maximizing the best
technology available, clear lines of
communication and training to avoid
duplication of work — a true collabo-
rative approach. Our Managed Services
Division was built to solve these chal-
lenges.” 

Initially most of the MSD’s work was
on eDiscovery matters, and Counsel On
Call quickly became an expert in the
rapidly growing legal technology market-
place — even being one of the first
companies to deploy predictive coding
on a significant matter in 2011. The use
of technology with skilled attorneys led
to more transparency in understanding
specific roles and costs on a matter, and
being able to better predict those costs as
well as timelines and clients gained more
control of their matters. 

The eDiscovery “disaggregation”
method is now utilized by Counsel On
Call in many other substantive areas,
such as due diligence, compliance and
contract review and management. 

Pioneers continued from previous page

Jane Allen founded Counsel On Call because she felt there should be a “better
way” to practice law. Photo by David Mudd.



“Our MSD attorneys have experience
maximizing technology as well as in the
substantive practice areas in which they
work,” Jane notes. “We have great project
managers who lead expansive processes
as well as the people engaged in them. It
takes clear communication both inter-
nally and externally. And they have to get
the most out of the technology to get to
the important data as efficiently as
possible. These principles haven’t tradi-
tionally been foundational skills in the
legal world, but that’s what we have done
for more than ten years and continue to
be focused on today — always striving
for continuous improvements.”

“We are in an exciting time in our
profession. There is a blending of effec-
tive business principles, technology and
legal knowledge — it really benefits all
involved, especially the ultimate client.” 

Haseeb Qureshi
Haseeb Qureshi went the other way,
from life as an entrepreneur into

working for a boutique corporate law
firm, Knoxville’s Morehous Legal
Group. Not as a lawyer, per se, but as
an “Entrepreneur in Residence” (EIR).
EIR is one of those new economy jobs
you have probably never heard of.
Venture capital firms will often hire a
successful entrepreneur to help them
choose which projects to fund and what
advice/help to offer those projects to
make them successful. EIRs offer a
special expertise and perspective,
having physically done the thing they
are asking other start-ups to do. Busi-
ness schools and law firms have
followed suit, hiring EIRs to help trans-
late the thought-process and experience
of starting a new economy business. 

Enter Haseeb. He has worked for
recording studios and managed musical
artists. He has run his own coding
company, including helping to redesign
the website for the City of Knoxville. He
teaches entrepreneurship through the
Knoxville Chamber and mentors people

starting busi-
nesses through
the Knoxville
Entrepreneur
Center. He is the
CEO and co-
founder of Audio-
hand, an
innovative mobile
phone app that
allows multiple
smartphones to
work together to
record live music.
His experiences
are who he is: an
all-around hustler. 

The EIR posi-
tion with Mour-
hous Legal is set
up to play to
these strengths.
Haseeb works on
several fronts.
Most obviously,
he works on busi-
ness development.
Haseeb is out
meeting with

fellow entrepreneurs and other new-
economy types every day, and he is thus
in a unique position to spot legal needs
and pitch legal services. 

The job is much more than business
development though. Haseeb also serves
as a translator between two groups that
often do not speak the same language. 

“Entrepreneurs are natural risk-
takers,” Haseeb says. “And good lawyers
are naturally risk averse. Entrepreneurs
succeed by plowing through risks, while
lawyers thrive by recognizing risks and
nipping them in the bud. To some entre-
preneurs, visits with the lawyer can
seem like a depressing trip to see Dr.
No. But it doesn’t have to be that way!” 

Haseeb’s job is to bridge the gap. He
explains to clients that the risks raised
by lawyers are real, but profitably
addressable. “I make the entrepenuers
see that working with competent
lawyers, and in a partnership from the
beginning, is a massive value add.
Rather than spending a fortune to
unwind legal errors later, we can address
them up front for a fraction of the price.
And good legal advice is also good busi-
ness advice,” Haseeb argues. “I can do
the same in talking to the lawyers. It can
be frustrating to work with risk-loving
entrepeneurs, and the lawyers have to
understand the mindset to properly
serve these startups.” Haseeb also serves
as a liaison between the firms’ many
entrepreneurial clients, finding space for
synergy or teaming up among them.

“The main point is to bring an entre-
preneur’s spirit to the work of a
boutique law firm. I am a proud UT Law
grad and a licensed lawyer who under-
stands that side of the business, but I’m
also a lifelong entrepreneur who relishes
talking to and advising other startups.
The EIR job is the perfect blend of law
and hustle, and I love it.” 

BEN BARTON is the Helen
and Charles Lockett Distin-
guished Professor of Law at
the University of Tennessee
College of Law, and a
national voice on the evolu-
tion of legal technology.
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depressing trip to Dr. No. But it doesn’t have to be that way!” Photo by Mark Lilly.
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State of the Industry
What Is Artificial Intelligence?
Artificial intelligence (AI) is the science
and engineering of teaching computers
how to learn, reason, communicate and
make decisions. It is about making
intelligent machines, especially intelli-
gent computer programs. Cognitive
tools are trained vs. programmed —
they learn how to complete tasks tradi-
tionally done by people, by looking for
patterns in data, testing the data, and
finding/providing results.

The Current State of the Art
Legal AI is still in its early stages in

regard to its sophistication and poten-
tial. There are many opportunities, but
also many challenges, to using AI in the
legal profession. Challenges include:
data privacy; law enforcement access to
data; lack of regulatory framework and
standards; and legal ethics. Experts are
signaling that Legal AI will become a
major disrupter in the legal industry,
much like email was. Experts predict
that overall spending on AI by compa-
nies will grow from $8 billion in 2016
to $47 billion in 2020, up almost 600
percent.1 For comparison, the current
size of the U.S. legal market is estimated
to be $437 billion.2 Research shows 75
percent of law firms spend somewhere

“Artificial Intelligence is the future of all mankind. There are huge

opportunities, but also threats that are difficult to foresee today.

Whoever becomes the leader in this sphere will become the ruler of

the world.” 

— Vladimir Putin speaking to Russian students on Sept. 1, 2017

Artificial
Intelligence

State of the
Industry and
Ethical Issues

By W. Preston Battle IV, 
Nicole D. Berkowitz, 

George T. Lewis III

SPECIAL ISSUE
EVOLVING LEGAL MARKETS & TECHNOLOGY



between 0 and 4 percent of their total
revenue on technology, compared to 5.2
percent for the average U.S. company.3

Current Uses for 
Artificial Intelligence4
Law Firms
Currently, law firms are primarily using
AI in “search-and-find type tasks” in
electronic discovery, due diligence and
contract review. Various programs, such
as Kira, can be used in contract review
to identify particular contract clauses,
such as noncompete provisions and
change-of-control provisions. Users of
Kira report reducing the amount of
lawyer time required for contract review
by 20 to 60 percent. Kira works with
many U.S. and global law firms, but its
flagship partnership is with Deloitte.

The Ross Intelligence program uses
natural language processing and machine
learning capabilities to identify relevant
legal authorities. Ross runs its legal
research bot off of IBM’s cognitive
computing system, Watson. Statistics
published by Ross show that the Ross
program retrieves more relevant authori-
ties than lawyers would through tradi-
tional Boolean or Natural Language
searching. The Ross website lists a number
of law firm users, including Latham &
Watkins, Baker Hostetler, Bryan Cave,
Simpson Thacher, and others.

Lawyers in smaller firms also have
reported success using Ross. Ross is also
developing a legal memo service, where
the program produces a very rough draft
of a memo and humans edit the memo
and send it to the user the next day.

LexisNexis acquired Lex Machina in
2015, which was created in 2010 at
Stanford University with support of
companies like Apple and Cisco. In June
2017, LexisNexis acquired Ravel Law, a
legal research and analytics tool that
helps craft court arguments. Lex
Machina and Ravel Law can pore
through court decisions and data to
predict the behavior of judges and
lawyers. These can help law firms guide
litigation strategy. Lex Machina’s website
lists Kirkland & Ellis, Paul Hastings,
Duane Morris, Cleary Gottlieb and

others as customers. Lex Machina users
can also set up alerts to notify them
when new cases are filed, which can
assist firms scouting for new business.

Premonition’s legal analytics software
can rank arbitrators based on past deci-
sions, help select expert witnesses
based on their persuasiveness and past
case results, and can help analyze the
court, judge and opposing counsel
based on their win rate and results. It
can also help with tailoring client pitch
data, finding local counsel and
recruiting new litigators. 

Tech startup Casetext’s automated
CARA (Case Analysis Research Assistant)
and its Brief Finder tool are geared
toward assisting litigators. Casetext’s
website allows users to securely upload
briefs into CARA, at which point the AI
researches Casetext’s entire database of
U.S. law and finds relevant case law in
milliseconds. Casetext has made its soft-
ware available to federal district courts
at no charge.

WordRake is a document proofing
software, which not only corrects typos,
but also makes semi-substantive editing
suggestions. It recognizes when words
are overused, edits sentences for brevity
and clarity, and catches passive
phrasing. It is like having a second set of
eyes review your writing (and may be
particularly helpful for solo practi-
tioners), but it is not flawless. Lawyers
must still review the suggestions made
by the program, as there is the potential
that some edits could change the
meaning of the sentence.

Counsel On Call has recently
acquired DSicovery LLC, a data manage-
ment company. DSicovery uses the Cata-
lyst platform, including Insight Predict,
which utilizes continuous active
learning on eDiscovery projects. It ranks
documents based upon relevancy and
prioritizes them. Then, as attorneys
mark a review document as relevant,
Predict learns and finds more docu-
ments like it, and moves those to the top
of the review pile.

Inside Counsel
Inside counsel are also seeing the bene-

fits of AI. For example, J.P. Morgan has
created a program called COIN for
“Contract Intelligence,” which interprets
commercial loan agreements and cuts
down on loan-servicing mistakes.
Reviewing these agreements previously
consumed 360,000 hours of work each
year by lawyers and loan officers. Think
Smart has a software program that
allows companies to generate Non-
Disclosure Agreements, store them in
one place, and track their status.

Clause is a program that creates
“intelligent contracts” that can detect
when a set of prearranged conditions are
met or broken. The contract can be inte-
grated into enterprise workflow
processes. For example, if you violate a
provision of a “smart contract,” such as
by failing to ship goods on time, the
program would automatically adjust the
price in accordance with the contract.

Facilitating Access to Justice
There are also various bots that layper-
sons can use directly. For example, one
bot called “DoNotPay” can assist people
in fighting traffic tickets. It asks the
user various questions about their case
and generates a letter that can be filed
with the appropriate agency. 

DoNotPay’s founder Joshua Browder
estimates that the DoNotPay bot has
already saved people $9.3 million
disputing 375,000 parking tickets.5

Browder has recently added new func-
tions to the bot, so it can now assist
people in tackling issues in 1,000 legal
areas for free. For example, it can assist
people in demanding compensation
from airlines for delayed flights, file
paperwork for government housing
assistance, resolve landlord disputes,
make insurance claims, apply for
asylum protection, and more.

Another program with implications
for access to justice is Microsoft’s recent
investment of $1 million into a partner-
ship with Legal Services Corp. and Pro
Bono Net. The goal is to create “a
unified legal portal in each state that
employs an automated triage process to
direct clients to the most appropriate

continued on next page
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help and guide self-represented litigants
through the legal process.” The long-
term goal is to be able to provide legal
aid services via natural language
processing, which would work like the
Amazon Echo and Apple’s Siri.

Ross Intelligence provides its
programs to select law schools, bar asso-
ciations and nonprofits free of charge. Its
website notes that Duke Law, Vanderbilt
Law School and the New Hampshire Bar

Association, among others, use its
program. Lex Machina also provides free
access to certain university faculty and
students engaged in research on or the
study of IP law.

Access to justice organizations that
operate on the state and local level have
collaborated to provide an online forum
for receiving direct pro bono legal serv-
ices, ABA Free Legal Answers. The
Tennessee-specific version of “Free Legal

Answers” directs users to a resource
called a “Legal Wellness Checkup,”
created by the Tennessee Alliance for
Legal Services. With this resource, users
can fill out a series of forms and learn
about their legal rights and areas of risk
that are associated with their informa-
tion through personalized links to book-
lets, forms and videos.

Ethical Implications of 
Artificial Intelligence
Competence
Under ABA Model Rule 1.1, lawyers
have an ethical obligation to provide
competent representation, which
includes keeping abreast of changes in
the law and its practice, including the
benefits and risks associated with rele-
vant technology.

Unauthorized Practice of Law
In 2007, the Ninth Circuit held that a
software called the Ziinet Bankruptcy
Engine, which offered automated bank-
ruptcy assistance, constituted the unau-
thorized practice of law: 

The software did, indeed, go far
beyond providing clerical services. It
determined where (particularly, in
which schedule) to place information
provided by the debtor, selected
exemptions for the debtor and
supplied relevant legal citations.
Providing such personalized guidance
has been held to constitute the prac-
tice law. [The] system touted its
offering of legal advice and projected
an aura of expertise concerning bank-
ruptcy petitions; and, in that context,
it offer personalized — albeit auto-
mated — counsel. We find that
because this was the conduct of a
non-attorney, it constituted the unau-
thorized practice of law.7

Cases like Reynoso v. United States, serve
as a reminder that it is important to under-
stand the distinctions between providing
legal information and legal advice. 

In 2012, the Tennessee Supreme

Artificial Intelligence
continued from previous page
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Court’s Access to Justice Commission
developed General Guidelines for
Distinguishing Legal Information from
Legal Advice. The purpose of the
General Guidelines is to assist in differ-
entiating between providing legal infor-
mation and legal advice in order to help
guide not only court clerks and attor-
neys, but all those who are regularly
sought out by self-represented litigants
for legal information.

The Commission’s Self-Represented
Litigants Advisory Committee defines
legal information as “facts about the law
and the legal process …. Providing legal
information is educating the litigant.”8

The General Guidelines further state
that it is important to remain impartial
and never provide information to give
an advantage to one side over the other.

Legal advice is defined as “advice
about the court of action a self-repre-
sented litigant to take to further his or
her own best interests …. Providing
legal advice is guiding or directing the
self-represented litigant, especially to
unique facts of the person’s case.”9 The
General Guidelines provides a list of
examples of legal information and
actions that can constitute legal advice
to highlight the distinction. 

Examples of legal information
include: explaining court rules and
procedures — like telling the person
where to find local court rules,
providing citations to cases and

providing forms and instructions.
Actions that can constitute giving legal
advice include: providing interpretations
of rules, telling the litigant what to do
and drafting the wording to be entered
on forms.10

In Lola v. Skadden,11 the Second Circuit
held that contract attorneys performing
discovery document review may not be
engaging in the “practice of law,” at least
in North Carolina.12 The court held that
“an individual who, in the course of
reviewing discovery documents, under-
takes tasks that could otherwise be
performed entirely by a machine cannot
be said to engage in the practice of law.” 

If courts hold that AI constitutes the
unauthorized practice of law, legislatures
may liberalize laws to specifically
exclude such products as the practice of
law. For example, in Unauthorized Prac-
tice of Law v. Parsons Tech Inc.,13 the
district court found that Parson’s Tech-
nology d/b/a Quicken Family Law
constituted the unauthorized practice of
law by providing legal templates.

Immediately after the appeal was filed
in Parsons Tech, the Texas legislature
enacted a statute providing that the
practice of law does not include the
design, creation, publication, distribu-
tion, display or sale of computer soft-
ware or similar products, as long as the
products clearly and conspicuously state
that they are not a substitute for the
advice of counsel.14

Supervisory Obligations
Model Rules 5.1 and 5.3 require super-
visory attorneys to “make reasonable
efforts to ensure that the firm has in
effect measures giving reasonable assur-
ance that,” under 5.1, “all lawyers in the
firm conform to the rules of Profes-

continued on next page
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sional Conduct,” and under 5.3, that
the conduct of non-lawyers employed
by, retained by, or associated with the
lawyer, “is compatible with the profes-
sional obligations of the lawyer.” 

One of the comments to Rule 5.3 of
the ABA model rules specifically cites to
a document management company
hired “to create and maintain a database
for complex litigation” as an example of
a non-lawyer outside the firm to whom
the duty to supervise would apply. The
duty to supervise may also include
understanding how third-party AI serv-
ices work and vetting vendors for things
like security to maintain the confiden-
tiality of client information. States such
as Iowa, New Jersey and North Carolina
already require lawyers to vet vendors
in this way. 

Conclusion
Both the ABA Model Rules and the
Tennessee Rules of Professional Conduct
state in their respective preambles that
“as a public citizen, a lawyer should
seek improvement of the law, access to
the legal system, the administration of
justice, and the quality of service
rendered by the legal profession.”15 As
members of a learned profession,
lawyers should cultivate their knowl-
edge of the law beyond the use of their
clients, work to reform the law, and
strengthen legal education. Further-
more, “[l]awyers have a responsibility to
devote professional time and resources
and use civic influence to ensure equal
access to our system of justice for all
those because of economic or social
barriers cannot afford secure adequate
legal counsel. A lawyer should aid the
legal profession in pursuing these objec-
tives and should help the bar regulate
itself in public interest.”16

As the field of AI grows more sophis-
ticated and mainstream, lawyers have a
responsibility to work within the profes-
sion and with laypeople alike in
exploring how AI can better serve their
clients, provide access to justice and

strengthen legal education. 
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experimenting and implementing
blockchain in their industries and the
legal field will need to adapt to survive
as well. 

The Internet of Information is trans-
forming via blockchain into the Internet
of Value. Over the last thirty plus years,
most of us have accepted and adopted
what the Internet has brought beyond
just searching in a browser and email-
like communication applications. The
smartphone has made mobility ubiqui-
tous and, for an increasing many, the
preferred access tool to Internet connec-
tivity. Social Media, Cloud Services, Big

Data/Analytics have all become main-
stream to businesses and the public.
Many are aware of connecting our
homes and appliances to the Internet via
what is known as the Internet of Things
and Machine Learning, and flying
drones video footage are in the media
daily. Technologists are labeling
blockchain’s growth to be just as disrup-
tive as the Internet of today and will
transform the way we transfer value and
document and track value exponentially
faster.1

To picture where blockchain tech-
nology is currently, IBM recently

Have you heard of Blockchain yet? Like many other industry verticals

in Tennessee, the legal field is already being disrupted by this fast-

growing technology that many have not heard of. While some attor-

neys worry that lawyer robots will soon be pleading to judge robots in

the courtroom, this disruptive technology also known as Decentralized

Ledger Technology (DLT) is already being adopted. Businesses that

rely upon contracts, transactions and services are quickly researching, 
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surveyed thousands of executives
finding that 80 percent were either
considering using it or were already
using it in their businesses in order to
keep up or innovate their business
model.2 Deloitte conducted their own
survey and revealed that 28 percent of
their sample executives had already
invested a minimum of $5M or more in
blockchain technology with 10 percent
having invested more than $10M.
Bitcoin, the most widely media-covered
cryptocurrency, was formally recognized
by Japan and Russia this year as a legiti-
mate currency.13

Law professor, Angela Walch of St.
Mary’s University School of Law in San
Antonio, Texas, teaches a class on cryp-
tocurrencies and blockchain and has
become one of the few experts in the
legal field currently. She has been active
about sharing her views on where
blockchain is going and its imminent
impact on many industries including the
law. “People are saying this technology is
going to make fundamental changes in
how finance operates, how property
records operate, how the rules of
evidence operate, how actually we regu-
late different industries,” Walch said.
“Law is definitely among the fields that
is potentially going to be transformed by
blockchain technology.”4

What is Blockchain?
Blockchain technology is a distributed
ledger system via a decentralized data-
base that stores linked records in the
form of time-stamped blocks. Each block
of information links to the previous
blocks in the chain like a train with each
car on the train, from engine to caboose,
having its own unique identifier. Each
block is publicly visible, and is
confirmed by a consensus-based “proof
of validity” or cryptokey. Thus, if
someone tries to fraudulently add, delete
or manipulate a record, everyone else has
an encrypted record of what the informa-
tion should be and the attempted change
can be detected almost immediately thus
halting a transaction. This quality of
“immutability” or the inability of the
information to be changed is one of

Blockchain’s most valuable attributes.
The base technology allows applications
with computational capabilities like
cryptocurrencies or smart contracts to be
executed on the platforms.

“Distributed” and “decentralized”
references the peer-to-peer aspect of a
blockchain network. Currently, busi-
nesses and websites that we are familiar
with like Facebook.com or Amazon.com
use a central database architecture where
the content and computing power are in
a datacenter controlled exclusively by
the business. In contrast, Blockchain
may feasibly utilize an infinite number
of computer nodes with none, some or
all under their control on a global
network and each would have an
encrypted copy of the entire ledger. The
economic driver in this model is
compelling. Businesses that have long
been burdened with crushing capital
expenses for their computing and secu-
rity infrastructures will be able to safely
cut their overhead and save on future
upgrades on their current legacy
network infrastructure. Facebook’s CEO,
Mark Zuckerberg, recently stated that
they are exploring using blockchain as a
computing platform.5

The idea of a “public ledger”, like an
accountant’s ledger book, is the official
record for tracking the history and
validity of transactions and other data.
All individual elements of the distrib-
uted transactions via the record “hash”
or code are encrypted and is unusable
by just anyone who does not have the
key. For example, one can see and

confirm that a transaction occurred, yet
the details and the identities of the
transactional agents remain confidential.
Because blocks and the blockchain are
not changeable, you will be able to see
the full, trusted history associated with
the ledger, or the “full chain of title” on a
property for example.

Blockchain’s blocks of data are
analyzed for uniformity by independent
entities called “miners” multiple times
per hour across the Internet utilizing
cumulative processing power many
times greater than all of Google’s data
centers. If there is a discretion in the
data, miners are incented with cryp-
tocurrency to find, announce and some-
times fix these errors which is the
foundation of Blockchain’s immutability.
The code is the absolute law to the
blockchain technologists since every bit
of data is continuously detected for non-
uniformity, or fraud. Thus, currency and
contracting are thought to be unable to
be changed or tampered with without
discovery which establishes the “proof of
trust”, i.e. the code is law (a common
theme of the blockchain evangelists),
which is the surrogate to a centralized
trust authority.

Do not let the “distributed across
millions of public nodes” aspect make
you uncomfortable. Blockchain
networks can have public, private or
hybrid architectures. A company can
fully internalize a network design and
implement a purely private network on
its own IT assets to fully insulate propri-
etary data from the world. Also, in the
use case where there are a finite number
of companies involved, a platform can
be built that hybridizes each firm’s
blockchain network that may flexibly
involve a public network or not. Of
course, for pure public networks, cryp-
tocurrencies are the best example of
fully public blockchain networks. The
flexibility and the fluidity with which
they can be built and configured is a
large part of the story for not only
streamlining transactional processes but
driving cost saving efficiencies via allevi-
ating legacy centralized networks.

continued on next page
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This summer, Bank of America with
Microsoft’s Azure tested automating
smart contracts for the small-revenue-
but-high-touch-and-cost process of
creating a standby letter of credit (LOC).
The firms studied the notoriously messy
process and found that the creation of a
single LOC had fifteen touch points on
average with a cost of $8,000 to $15,000
per LOC. Further, the more parties
involved, the more touch points and the
more expensive the LOC and there are
thousands executed annually. The smart
contracts were built on a private version
of ethereum blockchain and seems to be
just the beginning. Many public finance
companies are still utilizing patched
together legacy hardware and software
systems as their main IT infrastructure.
Adopting a blockchain platform and not
upgrading those systems would save
them billions of dollars.6

Where is Blockchain Going?
We are currently in Blockchain 1.0
where decentralized payments are
bypassing nationally-controlled institu-
tions and currency is being democra-
tized via the distributive aspect of
blockchain-based cryptocurrencies.
Anyone with a smart device with an
Internet connection can give or receive
funds anonymously, expediently and
safely. Bitcoin, the most popular global
cryptocurrency due to its early entry, is a
darling of speculators worldwide even
though experts consider its blockchain
technology antiquated compared to
Ethereum, a more recent blockchain
platform technology and cryptocurrency.

The next stage is Blockchain 2.0 where
digital assets and smart contracts evolve
into the mainstream. If Blockchain 1.0 is
meant to decentralize means of payment,
then blockchain 2.0 is intended to decen-
tralize the overall global financial market.
It was thought that Blockchain 2.0 would
experience a difficult time with a lack of
relative laws and policies, however,
multiple Exchange Traded Funds (ETF)
have arrived. 

Per Kevin Gao of Seeking Alpha,

there are “at least 5 exchange-listed
bitcoin investment products, 3 U.S.-
based ETFs under review by the SEC,
and hedge funds that cover just about
every cryptocurrency asset type and
investment strategy. By my estimate,
these funds represent roughly 5-10
percent of the $24B in total that's now

invested in cryptocurrencies.”7 Goldman
Sachs is planning on trading cyptocur-
rencies in June 2108 and the Chicago
Board Options Exchange (Cboe) is now
trading cryptocurrency bitcoin futures.8,9

With SEC-approved funds trading on
Wall Street, it is a very short jump to
mass conversion fueling a hockey-stick
growth and adoption curve.

Business Impact
Industry verticals that thrive in
Tennessee including Energy, Healthcare,
Finance, Real Estate, Distribution, and
Music/Entertainment Media are all using
blockchain technology in testing mode
and their traditional business models will
be significantly impacted. Middlemen
firms like music lables and property title
firms that do not evolve will be the
hardest hit. Smart contracts will be
created for title closings in real estate and
music album sales. Medical records will
be stored on blockchain. Thus, so long
as the product or service is delivered and
it is satisfactory (i.e. the property has no
liens or the album download is
complete), the contract transaction will
be mutually logged and business transac-

tions will continue in massive volumes in
rapid fashion. Healthcare data manage-
ment companies will evolve or perish
and banks and real estate companies will
evolve or be upended.10

PwC’s 2017 Global Digital IQ Survey
recently asked firms to shed light on
their investments in Blockchain
currently and three years in the future.
The survey showed that Financial Serv-
ices, Hospitality and the Automotive
industries investing the heaviest in
blockchain currently. The study also
asked about blockchain investment
outlook three years from now with
Healthcare and Energy joining the three
heavy current investor industry verticals
in their growing blockchain technology
adoption outlook.11

Tennessee’s music industry will have
three major impacts to its business
models: Industry Intermediaries, Piracy
issues and Licensing and Rights Manage-
ment. Blockchains will enable content
creators to register ownership of their
creations without the need for big
record labels since they are immutable
distributed ledgers owned by no single
entity. Thus, artists will not need big
music labels for distribution. Songs and
other digitizable art can be sold
“smartly” by limiting distribution via
piracy and flexibly charging more for
use on a television commercial versus
less for a fellow musician or a fan.
UjoMusic, a blockchain-based music
platform, beta-tested their platform last
year with “Tiny Human,” a song by
award-winning singer-songwriter,
Imogen Heap, who was attracted to the
distribution method idea. Musicians
have been negatively impacted finan-
cially by the digitization era. Fans and
other musicians are a natural fit for
blockchain as it give the artist/content
creator more control over how their
songs and associated data circulate
among user entities.12

Legal and Regulatory Issues
With a technology so new, so revolu-
tionary, and that impacts so many indus-

Goldman Sachs is 
planning on trading
cyptocurrencies in 
June 2108 and the

Chicago Board Options
Exchange (Cboe) is now
trading cryptocurrency

bitcoin futures.
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tries, the law struggles to keep up.
Blockchain-based cryptocurrency,
Bitcoin, is often associated with criminal
activity due to its user anonymity capa-
bilities. One of the more notorious crim-
inal cases involving Bitcoin thus far is
United States v. Ulbricht. Ulbricht involved
the prosecution of the operator of the
infamous Silk Road website that was a
massive online market of illegal drugs
with payments made via Bitcoin being
absolutely anonymous and untraceable.
However, mistakes were made eventually
by the defendant and he was caught by
agents discovering his private crypto key
on his contraband laptop. The eBay of
the global drug trade fell because Mr.
Ulbricht’s ledger was discovered and the
incriminating data could be linked
directly back to him.13

Thus far, there is no oversight other
than Adam Smith’s “Invisible Hand”
Theory, the trust of the blockchain
system and the volatile checks and
balances of the community of users and
miners. Lest we think that Wall Street is
not concerned or interested, they
certainly are. Market players appear to
be joining rather than fighting the trend.
The tech stock-heavy Nasdaq, with a
groundbreaking move, announced that
it made the first share trade ever using
blockchain technology at the end of
2016. They believe that blockchain’s
visibility trait will make many processes
easier to conduct, including governance
and transfer of ownership and
auditability. “We believe this successful
transaction marks a major advance in
the global financial sector and represents
a seminal moment in the application of
blockchain technology,” said Nasdaq
CEO Bob Greifeld.14

The financial markets were disrupted
by Internet technology decades ago and
the SEC struggles to ensure that they
keep pace with blockchain. Initial Coin
Offerings (ICO) are like a stock IPO
however there are important differences.
Currently, an ICO, a crowdfunding
event but using blockchain, does not
have to be registered with a government

entity like the SEC since the funds
raised are via cryptocurrency. The funds
are generally raised on a blockchain
platform like Ethereum or Bitcoin and
the cryptocurrency raised is usually
earmarked for a blockchain-based appli-
cation or similar that will be on the
specific blockchain platform. The 1946
case, SEC v. W. J. Howey Co., defines a
security via the “Howey Test,” and deter-
mines whether a transaction qualifies as
an investment contract. Cleverly, ICO
tokens are structured as a sale of a
service or product so as to not trigger
the prongs of the test.15 Ultimately, each
cryptocurrency system is governed by
entities who ultimately owe a fiduciary
duty to users of the particular system.

There were 64 ICOs in 2016 that
collectively raised $103M, excluding the
Ethereum digital decentralized
autonomous (DAO, pronounced “dow”)
which was a form of investor-directed
cryptocurrency venture capital fund. By
May, there were 25 offerings that raised
over $163M with over $210M by
summer.16 Over $5B was raised via ICO
in 2017. Five Billion dollars.17 There are
a number of cases involving the SEC
with investors that have charged fraud
in bitcoin losses of value due to the
volatility of the new currency. The risks
involved with a new currency that has a
limited supply of currency holders are
high and the volatility has been severe.
Blockchain is also mentioned in case law
as a potential use for shareholder proxy
voting and effective forensic control for
auditing purposes.18

Insurers will certainly want to recover
from programmers who write flawed
code. As we all know from rebooting
our computing devices, software fails.
What then? Who has the fiduciary duty
when that duty is breached? What about
Product Liability claims? Fraud and
Negligence are supposed to be impos-
sible as the “Code is Law” mantra, a
deeply embedded blockchain culture
tenet. The Ethereum digital decentral-
ized autonomous (DAO) was one of the
biggest crowdsourcing funding that had

ever taken place. In 2016, it had 18,000
plus stakeholders and reached a peak
funding level of $250M (US).19

Unfortunately, a hacker found a loop-
hole and executed a $70M heist via a
flaw in the contracting code though the
platform itself was uncompromised.
Though much of the funds were recov-
ered, the growing pains event shows that
there is no central regulation thus no
regulatory control for theft or fraud
scenarios. Based upon the Ethereum
blockchain, it had an objective to
provide a new decentralized business
model for organizing both commercial
and non-profit enterprises. 

The Ethereum community stressed
that the platform itself has never been
compromised but the application on it
was the issue. Who breached their duty?
Would it be the DAO or the
programmer who wrote the flawed
application or smart contract? The
discussion quickly turns to negligence
and becomes one of the level of duty of
care reasonably appropriate. Developers
argue that any malignant or mistaken
code would soon be discovered and self
policed by other developers thus negates
the appearance of possibly negligence.
“Exploitation of code” is what the
community calls these events. It
happened and, so, if a contract’s code is
incorrect and is taken advantage of, is
that theft or is it just the contract being
poorly written?

So, who owes fiduciary duty in
blockchain transactions and to whom
will be an evolution as the cryptocur-
rency salesman or the token manager
are sued for negligence or as the SEC
steps in to begin regulating ICOs?
Proponents argue that the open source
system is designed in such a way as to
adequately negate any negligence or
oversight to a point where one can say
that users do not need to trust any one
developer, but all developers which can
include anyone who can code. Stan-
dards of care will certainly be coming
along in the near future.

continued on next page
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Other basic key key legal issues are
jurisdictional and applicable law issues.
Being a decentralized network with
millions of nodes, finding where the
server is that a breach or failure has
occurred is a challenge. As the code
becomes more advanced and self-gover-
nance of applications becomes more
complex, determining the legal status of
a DAO as a corporation, or a specific
entity will quickly become important as
well as difficult. 

From a liability and insurance
perspective, outcomes will depend on
explicit agreements between the parties
which will evolve over time...the law
will mature with the code. Agency issues
further muddy the scenarios as more
and more outside parties get involved in
the technology. The impacts of force
majeure clauses cannot be discounted as
impossibility to performance for unfore-
seen reasons manifest outside of the
parties' control. Events occurring after a
contract is formed that could make
performance illegal or the original intent
to be frustrated. 

Smart contracts for real estate trans-
actions are one thing but how about
driverless cars that drive autonomously,
quickly smart contracting with riders as
well as car washes and electric charge
stations that might get damaged from a
code flaw crash? How about hotels that
smart contract with travelers and lock a
customer in or out of their room? These
questions and more will challenge the
brightest legal minds with an evolving
value loading problem...how will these
decisions impact social policy?

The future has begun for certain legal
practice disciplines. Specifically, criminal
law practices and firms with interna-
tional clientele will begin handling
payments and counsel regarding trans-
actions involving blockchain-based
cryptocurrencies. Estate planning,
probate, family law and bankruptcy
practices that deal with assets will see an
increase cryptocurrencies as part of the
asset mix if they have not already. Real
Estate practices and title companies will

work with proof of title and chain of
title via blockchain-based systems. 

Litigators will need to begin to be
able to explain to judges and juries how
blockchains work and why they can be
relied on. Evidence and Discovery
phases will be impacted in an exponen-
tial fashion. Likely, our clients from
specific industries are already ahead of
most lawyers about understanding
blockchain technology. Smart lawyers
will start getting friendly now with
smart contracting especially for simple
transactions such as escrow and release.
After all, squeaky wheels usually get the
grease and lawyers are usually viewed as
the friction causing the squeaky wheels.

Conclusion
Ultimately, immutability relies upon the
law behind the code, instead of the
code as the law in our system.
Blockchain will be a platform that not
only will support smart contracts but
also the machine learning, the Internet
of Things (IoT) and Artificial Intelli-
gence (AI) technologies that will grow
in parallel and interact. To be sure,
there will be flaws in the code until
machines take coding over. Certainly,
developers are in a position of trust,
therefore, standards and levels of
licensing may evolve that would attach
a duty including, perhaps, outright
licensing requirements to ensure a
certain standard. However, there is now
and will be a lot of gray area of what
those standards are, who makes them,
and how they will be applied. 

Lawyers have multiple drivers for
keeping up with the blockchain evolu-
tion: ethics and survival. Comment 8 to
Rule 1.1 of the Model Rules of Profes-
sional Conducts stating attorneys are to
“maintain the requisite knowledge and
skill, a lawyer should keep abreast of
changes in the law and its practice,
including the benefits and risks associ-
ated with relevant technology, engage in
continuing study and education and
comply with all continuing legal educa-
tion requirements to which the lawyer is

subject.”20 As one of the professions that
has been pointed to as outmoded and
dinosaur-like, now is the time to evolve
our practices and awareness to this
majorly disruptive technology on the
horizon. We have a duty to be a
constructive, knowledgeable resource to
our clients because the alternative is
extinction and the figurative meteor is
already on the figurative skyline. 

A native of Cookeville,
CHIP CATHEY, MBA, MS, is
a technology professional
and a 2L at Nashville
School of Law. To further
discuss this topic and any
others, Chip can be

reached at Chip@OldFranklinLaw.com. Chip
lives in Franklin, Tennessee with his wife and
two children.
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