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INTEREST OF AMICUS CURIAE 

The Tennessee Defense Lawyers Association (“TDLA”) is a professional organization 

comprised of attorneys throughout the state of Tennessee.  The many members of the TDLA 

devote a substantial amount of their time and practice representing and defending individuals and 

companies in civil tort litigation.  The Court’s decision on the legal issue now before it will have 

a substantial impact on not only the parties currently before the Court, but also on innumerable 

future defendants, many of whom will be clients of the TDLA’s members.  Accordingly, the 

TDLA has a substantial interest in voicing its position concerning this crucial area of Tennessee 

jurisprudence.  

 

STATEMENT OF THE ISSUE 

In light of the Tennessee Supreme Court’s recent decision in West v. Shelby County 

Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014), may a plaintiff in a personal injury action 

recover as “reasonable medical expenses,” amounts in excess of that actually paid or incurred on 

the plaintiff’s behalf and accepted by the plaintiff’s medical providers as full payment for the 

treatment rendered? 
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SUMMARY OF THE ARGUMENT 

Having reviewed the Brief filed by the Defendants, Debie Steelman and Danny Cates, 

Sr., the Tennessee Defense Lawyers Association (“TDLA”) agrees with, and hereby joins in, the 

analysis and argument presented therein.  In further support of the Defendants, and on behalf of 

the innumerable future defendants who will be directly and substantially affected by the Court’s 

decision, the TDLA, as amicus curiae, would also state as follows.   

In West v. Shelby County Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014), this Court 

concluded that where a medical provider accepts a negotiated amount below the unadjusted 

“billed” charges as full payment for medical services, the unadjusted charges should not be 

accepted as the “reasonable” expenses to be recovered..  The Court reasoned that the unadjusted 

“billing” rate does not reflect what is actually being paid, and the provider essentially establishes 

its “reasonable” charges as the amount freely accepted for its services in the open market.  West, 

459 S.W.3d at 44–46.  Though the Court was then considering the reasonableness of medical 

expenses in the context of the Hospital Lien Act, the logic and analysis of this decision applies 

with equal force here. 

Virtually all medical service providers in Tennessee and elsewhere issue initial bills for 

their services based upon the provider’s inflated “chargemaster” pricing list.  The vast majority 

of patients, however, are never obligated or expected to pay this chargemaster price; rather, 

based on an agreement with the patient or some entity operating on the patient’s behalf, medical 

providers routinely accept significantly less than the chargemaster price reflected in the initial 

bill.  In fact, these “adjusted” charges are typically determined well before medical treatment is 

needed or provided based upon prior negotiations with third party payors.  Accordingly, the list 

price shown on an unadjusted bill simply does not reflect what is actually being charged or paid 
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for the services provided, and does not represent the patient’s actual or “reasonable” medical 

expenses.   

 “Chargemaster” lists now maintained by all healthcare providers are not indicative of the 

“reasonable value” of services.  Rather, they are fictions of accounting designed to further the 

hospitals’ own business interests separate and apart from the actual cost or reasonable value of 

treatment.  Recognizing this fact and applying West to tort actions would not violate the 

collateral source rule because no evidence of collateral payments would be introduced.  Even if 

the mere difference between “billed” charges and actual charges became known to the jury, the 

collateral source rule would not be violated because such price differentials are not payments or 

benefits to the plaintiff. Because its application would permit plaintiffs to recover full 

compensation for all damages incurred while limiting unjustified windfalls in the form of 

“phantom damages,” West’s definition of “reasonable medical expenses” furthers the goals of 

sound public policy and should be applied to the present case. 
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LAW AND ARGUMENT 

 Arguably the most fundamental principle of American tort law is that “a person injured 

by the commission of a tort is entitled to compensation for the actual injury sustained, to place 

such person as nearly as possible in the position he or she would have occupied had it not been 

for the defendant’s tort.”  22 Am. Jur. 2d Damages § 137.  To that end, Tennessee courts have 

long held that tort damages are awarded “to repair the wronged party’s injury or, at least, to 

make the wronged party whole as nearly as may be done by an award of money.”  Overstreet v. 

Shoney’s, Inc., 4 S.W.3d 694 (1999).  In other words, compensatory damages are awarded to 

“compensate [a plaintiff] for the loss he has sustained.”  Inland Container Corp. v. March, 529 

S.W.2d 43, 44 (Tenn. 1975). 

To effectuate this goal, Plaintiffs are entitled to recover “the cost of medical care, 

services and supplies reasonably required and actually given in the treatment of the plaintiff.” 8 

Tenn. Pattern Jury Inst. – Civil 14.01 (2014).  However, such recoverable costs are not 

unlimited.  Rather, “recoveries for medical expenses in personal injury cases are limited to those 

expenses that are ‘reasonable and necessary.’” West v. Shelby Cnty. Healthcare Corp., 459 

S.W.3d 33, 44 (Tenn. 2014) (citing Roberts v. Davis, No. M200-01974-COA-R3-CV, 2001 WL 

921903 (Tenn. Ct. App. Aug. 7, 2001)).  In West, this Court expressly defined the scope of 

“reasonable and necessary” medical expenses in Tennessee.  Id.  Specifically, this Court 

concluded that “reasonable and necessary expenses” do not include price differentials between a 

provider’s unilaterally “billed” charges and the amounts actually accepted in full satisfaction of a 

patient’s debt. Id. at 44–45.  The Court is now asked to determine whether this disparity between 

the amounts “billed” by medical providers and the amounts actually accepted for services should 

be considered “reasonable medical expenses” in tort cases litigated in Tennessee.  For the 
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reasons stated below, such unadjusted amounts cannot constitute a plaintiff’s “reasonable 

medical expenses.” 

I. THE LOGIC AND ANALYSIS USED IN WEST TO DEFINE “REASONABLE 
MEDICAL EXPENSES” APPLY EQUALLY TO TORT CASES 

Although West involved a challenge to the recovery of “unadjusted” medical charges 

under the Hospital Lien Act, the gravamen of this case was to define the concept of “reasonable 

medical expenses” under Tennessee law.  Under the Hospital Lien Act, medical providers are 

entitled to recover, through a lien, “all reasonable and necessary charges” for medical care and 

treatment. Tenn. Code Ann. § 29-22-101.  Identically, in personal injury actions, plaintiffs are 

entitled to recover the “reasonable and necessary” expenses for their medical care and treatment.  

West, 459 S.W.3d at 44.  Thus, the amount a hospital may recover for medical treatment through 

a lien is identical to that which a Plaintiff may recover for medical treatment through a personal 

injury lawsuit.  Although the medical expenses at issue in West were being sought through a 

hospital lien, the means through which expenses are pursued does not change the Court’s logic or 

conclusion.  To the contrary, the Court unequivocally instructed that this concept of “reasonable 

and necessary” expenses is pervasive throughout Tennessee law.  In doing so, the Court noted 

that: 

The concept of “reasonable and necessary” medical expenses is well known to the 
bench and bar.  Employees who sustain work-related injuries are entitled to have 
their employer pay the “necessary and reasonable medical expenses” arising from 
the injury.  Hubble v. Dyer Nursing Home, 188 S.W. 3d 525, 537 (Tenn. 2006); 
Moore v. Town of Collierville, 124 S.W. 3d 93, 99 (Tenn. 2004).  Similarly, 
recoveries for medical expenses in personal injury cases are limited to those 
expenses that are “reasonable and necessary.”  Roberts v. Davis, No. M2000-
01974-COA-R3-CV, 2001 WL 921903, at *4 (Tenn. Ct. App. Aug. 7, 2001) (No 
Tenn. R. App. P. 11 Application Filed).  Finally, among the categories of 
damages that can be awarded in healthcare liability actions is the “cost of 
reasonable and necessary medical care.” Tenn. Code Ann. §29-26-119 (2012). 
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West, 459 S.W.3d at 44.  Accordingly, there is no basis to conclude that the West carved out a 

special definition of “reasonable medical expenses” applicable only in the hospital lien context.  

To argue otherwise disregards the Court’s conclusion that this concept of “reasonable and 

necessary medical expenses” is prevalent throughout Tennessee law.   

Although Plaintiff insists that the issues addressed in West are inapplicable to personal 

injury actions, this argument is misguided.  Although the legal mechanism for pursuing recovery 

was different, the West court was ultimately tasked with defining the scope of “reasonable 

medical expenses” under Tennessee law. West, 459 S.W.3d at 44.  In defining “reasonable 

medical expenses,” the Court quoted from and relied heavily upon Howell v. Hampton Meats & 

Provisions, Inc., 257 P.3d 1130 (2011), a personal injury action decided by the Supreme Court of 

California.  West, 459 S.W.3d at 45.  As numerous courts have since acknowledged, “West’s 

analysis was clearly informed by personal injury case law.”  See e.g., Hall v. USF Holland, Inc., 

152 F. Supp. 3d 1037, 1040 n.4 (W.D. Tenn. 2016).  Thus, “[a]lthough West addressed the 

definition of ‘reasonable and necessary’ charges within the context of the Hospital Lien Act, the 

same analysis applies within the context of a personal injury suit.” Smith v. Lopez-Miranda, 165 

F. Supp. 3d 689, 692 (W.D. Tenn. 2016). 

   Like a hospital seeking to recover under a hospital lien, a plaintiff in a personal injury 

action may recover only those medical expenses that are shown to be “reasonable and 

necessary.”  West, 459 S.W.3d at 44.  Where an agreed rate is actually paid on behalf of an 

injured party and accepted by a medical provider, a greater unadjusted rate cannot logically 

constitute the “reasonable medical expenses” because this rate necessarily includes unpaid 

amounts that have never “expended” or even “incurred.” See Keltner v. U.S., 2:13-cv-2840, 2015 

WL 3688461 at *4 (June 12, 2015).  Therefore “[j]ust like in the hospital lien context . . . such 
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undiscounted hospital and other medical bills do not constitute Plaintiff’s reasonable costs.”  

Hall, 152 F. Supp. 3d at 1040.   

II. APPLYING THE WEST DEFINITION OF “REASONABLE MEDICAL 
EXPENSES” TO TORT CLAIMS DOES NOT VIOLATE THE COLLATERAL 
SOURCE RULE 

Though Plaintiff’s brief beats loudly the war drum of the collateral source rule and 

attempts to conflate this Court’s definition of “reasonable medical expenses” with an abrogation 

thereof, this strawman argument is simply based on a misstatement or misunderstanding of the 

rule.  It is undisputed that the collateral source rule operates to exclude evidence of payments 

received by an injured party from resources ‘collateral to’ (other than) the wrongdoer.” (Pl.’s Br. 

17) (quoting Bell v. Estate of Bell, 885 S.W.2d 877 (Ark. 1994)) (emphasis added).  It is further 

undisputed that payments from insurance are, by definition, payments from a collateral source 

protected by the rule.  However, the rule simply does not reach the lengths proclaimed by 

Plaintiff.  

To be clear, the question before the Court is not whether a defendant can introduce 

evidence that a plaintiff’s medical bills have been paid by insurance.  The issue, rather, is 

whether a plaintiff may introduce unadjusted bills—which include negotiated price differentials 

that have never been paid or owed by any party—as evidence of the plaintiff’s “reasonable 

medical expenses,” notwithstanding the fact that services reflected in the bills were actually 

provided for a substantially lower amount.  Stated otherwise, “[t]he issue is not whether the 

Court should admit proof that Plaintiffs have received payment for their medical expenses from a 

collateral source. The issue is whether Plaintiff should be allowed to discharge [her] burden to 

prove the reasonableness of [her] medical expenses with evidence of the full, non-discounted 

medical charges.  Johnson v. Trans-Carriers, Inc., No. 2:15-CV-2533-STA-DKV, 2017 WL 
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28004, at *2 (W.D. Tenn. Jan. 3, 2017).  Despite Plaintiff’s contentions to the contrary, applying 

West’s definition of “reasonable medical expenses” to exclude evidence of these illusory charges 

will in no way offend the collateral source rule. 

A. Applying the West Definition of “Reasonable Medical Expenses” does 
not Implicate the Collateral Source Rule 

As an initial matter, and as a matter of common sense, allowing a plaintiff to introduce 

evidence of medical expenses actually paid or incurred does not require, or implicate, evidence 

of payments from a collateral source. Rather, such proof simply constitutes evidence of a 

plaintiff’s economic damages.  So too, allowing plaintiffs to introduce only medical expenses 

actually paid or incurred on their behalf does not implicate or require evidence of collateral 

source payments.  For this simple reason, applying the West definition of “reasonable medical 

expenses” does not invoke the collateral source rule.  Rather, plaintiffs will be unconditionally 

permitted to introduce evidence, through expert testimony or otherwise, of all medical expenses 

actually incurred by them or paid on their behalf, without indicating if, how, or by whom such 

payments were made.  Because this would involve no evidence of any payment from any 

collateral source, the collateral source rule is simply not applicable to this issue. 

Moreover, although evidence of the price difference between “billed” charges and actual 

charges need not be introduced to apply West to tort cases, introducing such price differentials 

would similarly not violate the collateral source rule.  This is true because the numerical 

difference between “billed” rates and the amounts actually incurred (i.e, the “negotiated price 

differential”), does not constitute a “payment” or “benefit” conferred upon the plaintiff. See e.g., 

Howell v. Hamilton Meats & Provisions, Inc., 257 P.3d 1130, 1144–45 (Cal. 2011) (“[B]ecause 

the plaintiff does not incur liability in the amount of the negotiated rate differential, which also is 



 

6 
 

not paid to or on behalf of the plaintiff to cover the expenses of the plaintiff’s injures, it simply 

does not come within the rule.”); Kastick v. U-Haul Co. of W. Mich., 292 A.D.2d 797, 798 (N.Y. 

App. Div. 2002) (noting that a price differential “is not a payment from a collateral source” and 

“is not an item of damages for which plaintiff may recover because plaintiff has incurred no 

liability therefor”).  

As this Court long ago explained regarding the collateral source rule, “in an action for 

damages in tort, the fact that the plaintiff has received payments from a collateral source, other 

than the defendant, is not admissible in evidence and does not reduce or mitigate the defendant's 

liability.”  Donnell v. Donnell, 415 S.W.2d 127, 134 (Tenn. 1967) (abrogated on other grounds 

by Dupuis v. Hand, 814 S.W.2d 340 (Tenn. 1991)) (emphasis added).  As further explained by 

the Court of Appeals, the collateral source rule operates to exclude evidence of “[p]ayments 

made to or benefits conferred on the injured party” by a source other than the defendant.  Fye v. 

Kennedy, 991 S.W.2d 754, 763 (Tenn. Ct. App. 1998) (quoting Restatement (Second) of Torts § 

920A (1977)).  Because no one pays the price difference between chargemaster rates and a 

provider’s actual charges, however, this price differential “cannot possibly constitute payment of 

any benefit from a collateral source.”  Robinson v. Bates, 857 N.E.2d 1195, 1200 (Ohio 2006) 

(emphasis in original). 

By agreeing to accept an amount below the unadjusted rates from a third-party payor in 

full satisfaction of a patient’s bill, a medical care provider does not “confer a benefit” upon the 

plaintiff.  See Haygood v. De Escabedo, 356 S.W.390, 395 (Tex. 2012).  While it is clear that 

insured patients are third-party beneficiaries of the contracts between insurers and hospitals, 

West, 459 S.W.3d at 45, the benefit thereby “conferred” is the payment of the insured’s medical 

bills. Ultimately, the price agreed upon between the hospital and insurer to satisfy this debt is of 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967132453&pubNum=0000713&originatingDoc=Ie69e21c0d29211e6ac07a76176915fee&refType=RP&fi=co_pp_sp_713_134&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_134
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991131051&pubNum=0000713&originatingDoc=Ie69e21c0d29211e6ac07a76176915fee&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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no economic consequence to the insured.  “Though the healthcare provider confers a benefit on 

the injured party by writing off a portion of its bill in the event the injured party is the payer, 

when the payer is Medicare, Medicaid, or private insurance, the benefit accrues to the taxpayers 

or the private insurer,” not to the plaintiff.  Stayton v. Del. Health Corp, 117 A.3d 521, 529 (Del. 

2015).  Otherwise stated: 

The benefit of insurance to the insured is the payment of charges owed to the 
health care provider.  An adjustment in the amount of those charges to arrive at 
the amount owed is a benefit to the insurer, one it obtains from the provider for 
itself, not for the insured. 

 
Haygood, 356 S.W.3d at 395.  Moreover, this Court has expressly acknowledged that the price 

difference between “billed” rates and actual charges are agreed to by hospitals and third party 

payors, not as a benefit to the patient, but to “further[] [their] own economic interest[s].”  West, 

459 S.W.3d at 45 (citing e.g., Howell, 257 P.3d at 1144) (“Insurers and medical providers 

negotiate rates in pursuit of their own business interests, and the benefits of the bargains made 

accrue directly to the negotiating parties.”).   

Because it is the payment of medical bills by an insurer that bestows a benefit upon a 

patient, rather than the mathematical difference between “billed” charges and amounts paid, such 

negotiated price differentials “are not payments made to or benefits conferred on the injured 

party,” and evidence of such differentials does not fall within the scope of the collateral source 

rule.  Stayton, 117 A.3d at 531.  As the Supreme Court of California aptly observed in Howell, 

“sellers in almost any industry may, for a variety of reasons discount their prices for particular 

buyers, but a discounted price is not a payment . . . .  Nor has the value of damages the plaintiff 

avoided ever been the measure of tort recovery.”  Howell, 257 P.3d at 144 (internal quotations 

omitted). 
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B. The Rationale Behind the Collateral Source Rule Does not Justify 
Recovery of Negotiated Price Differentials   

The collateral source rule is premised, in part, on the belief that a defendant should not 

receive a windfall from payments made to or on behalf of a plaintiff.  Restatement (Second) of 

Torts § 920A cmt. b.  However, no such windfall results from applying West’s definition of 

“reasonable medical expenses” to tort actions, because no defendant will benefit from any 

“payment made” or “benefit conferred” to a plaintiff. In fact, applying West in this context will 

actually advance the rule’s equitable goal of avoiding unjustified windfalls, because “[t]o impose 

liability for medical expenses that a health care provider is not entitled to charge does not prevent 

a windfall to a tortfeasor; it creates one for a claimant.”   Haygood, 356 S.W.3d at 395 (Tex. 

2012). 

Applying West in the context of tort cases would leave the collateral source rule in place, 

still allowing plaintiffs to potentially recover “double compensation” for their losses.  To 

effectuate its goal of avoiding unjustified windfalls, the collateral source rule permits plaintiffs to 

recover this “double compensation” in certain circumstances. Restatement (Second) of Torts § 

920A cmt b.  Under the rule, a “double recovery” occurs when a plaintiff’s actual damages are 

paid by a collateral source such as insurance, and the plaintiff is then entitled to recover those 

same amounts again from an at-fault defendant. 1  Although this double recovery technically 

results in a windfall, the rule operates to allocate this limited benefit to the plaintiff, rather than 

an at-fault party.  Id.  However, extending the rule to the lengths asserted by Plaintiff, to protect 

                                                 
1. Although Plaintiff points out that subrogation laws sometimes limit the “double recovery” 

sanctioned by the collateral source rule, (Pl.’s Br. part VIII), the rule nonetheless ensures that plaintiffs are 
compensated for the actual damages sustained.  Applying West to the present case will not change this result.  
It will, however, limit Plaintiffs from reaping windfall awards in the form of phantom damages far in excess of 
the actual economic damages sustained. 
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negotiated price differentials which have never been paid or owed by anyone, would routinely 

result in windfalls vastly exceeding the “double compensation” contemplated by the rule.2 

The factually similar case of Hall v. USF Holland provides a fitting example of the more-

than-double compensation that would result from Plaintiff’s proposed extension of the collateral 

source rule.  In Hall, the plaintiff’s insurer paid $40,414.88 in full satisfaction of all medical 

expenses allegedly resulting from a motorcycle accident. Hall, 152 F. Supp. 3d at 1039–40.  

Plaintiff, however, sought to introduce unadjusted medical bills totaling $90,641.85 as proof of 

her “reasonable medical expenses.”  Id.  Understanding that the collateral source rule did not 

protect the unpaid amounts in excess of the actual expenses incurred, the court entered an order 

prohibiting the introduction of these unrealistic charges. Id. at 1038. Despite the exclusion of 

these unpaid amounts, the plaintiff was permitted to introduce evidence of her full medical 

expenses actually incurred as a result of the accident (i.e., $40,414.88), without any offset or 

reduction in liability for the payments made by the plaintiff’s insurer. Id. at 1040–41.  Thus, the 

plaintiff in Hall could potentially recover the full amount of her actual medical expenses twice—

once from her insurer through payments to her medical providers, and again from the allegedly 

at-fault defendant through a personal injury lawsuit—for a total recovery of $80,829.76 (i.e., 

“double compensation”).  Under the expansion of the collateral source rule now advocated by 

Plaintiff, however, the plaintiff in Hall would have potentially recovered $90,641.85 in 

unadjusted “medical expenses,” in addition to the $40,414.88 in actual medical expenses paid by 

the plaintiff’s insurer, for a total potential recovery of $131,056.73, or 324% of the actual 

medical expenses incurred.  Because the collateral source rule does not entitle plaintiffs to such 
                                                 

2. By way of example, if an insured tort plaintiff received treatment at Regional Hospital of 
Jackson, allowing the plaintiff to recover the negotiated price differential would result in recovery approaching 
ten times the actual loss incurred.  See Part IV infra (explaining the often drastic charge-to-cost markups 
reflected in hospitals’ chargemaster-based bills); see also note 5 infra (identifying multiple Tennessee 
Hospitals with markups between 900% and 1000%). 



 

10 
 

windfalls exceeding “double compensation,” it should not be extended to protect price 

differentials never paid or owed by anyone.  See Haygood, 356 S.W.3d at 395. 

Although another prevailing justification for the collateral source rule has long been to 

“encourage citizens to purchase and maintain insurance,” Helfend v. S. Cal. Rapid Transit Dist., 

465 P.2d 61, 66 (Cal. 1970), this rationale has now been largely obviated by federal healthcare 

reform.  Because the Patient Protection and Affordable Care Act (“PPACA”) now requires 

individuals to either maintain health insurance coverage or be assessed a financial penalty 

payable to the IRS, King v. Burwell, 135 S.Ct. 2480, 2486 (2015) (citing 26 U.S.C. § 5000A), 

procuring health insurance is “no longer a matter of plaintiffs’ foresight, investment, or 

prudence.  It is instead mandated by federal law.”  H. Thomas Watson et al., Federal Health 

Insurance Mandates and the Impending Upheaval of the Collateral Source Rule 76 Wash. Legal 

Found. (Jan. 2015).3  Thus, “encouraging the procurement of insurance” is no longer a viable 

justification for even the double recovery allowed by the rule, much less the greater windfall 

advocated by Plaintiff.  Moreover, this influx of insured patients makes it even more absurd to 

argue that a hospital’s unadjusted rates reflect the “reasonable” value of services because few 

patients, if any, will actually pay that amount.  See Stayton, 117 A.3d at 530. (noting that the 

already-small fraction of the population that currently pays “billed” rates will decline further).  

By operation of the federal healthcare law, future defendants “will rarely, if ever, encounter 

plaintiffs whose medical bills are paid in full at the billed rate rather than at the lower negotiated 

rate paid by insurance companies.”  See Ann S. Levin, The Fate of the Collateral Source Rule 

After Healthcare Reform 60 UCLA L. Rev. 736, 742 (2013).  Accordingly, the rationale behind 

                                                 
3. Although political pledges have been made to replace the current incarnation of the 

Affordable Care Act, federal law currently requires the procurement of insurance.  Accordingly, any additional 
“incentive” created by plaintiff’s proposed extension of the collateral source rule has been obviated by federal 
law. 
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the collateral source rule cannot logically be said to warrant plaintiffs’ recoveries for “expenses” 

that are never expended or incurred. 

C. Plaintiff’s Argument Seeks to Expand, Rather than Protect, the 
Collateral Source Rule 

The Restatement’s explanation of the collateral source rule, which has been expressly 

adopted by Tennessee’s appellate courts, provides that:  

Payments made to or benefits conferred on the injured party from other sources 
are not credited against the tortfeasor’s liability, although they cover all or a part 
of the harm for which the tortfeasor is liable. 

 
Fye, 991 S.W.2d at, 763 (quoting Restatement (Second) of Torts § 920A) (emphasis added).  By 

its express terms, this rule prevents a defendant from offsetting the amount for which he is liable 

by “payments made to or benefits conferred on” an injured plaintiff.  Restatement (Second) of 

Torts § 920A.  Stated differently, the rule maintains that: 

benefits received by a plaintiff from a source wholly independent of and collateral 
to the tort feasor, as a result of the injury inflicted, will not diminish the damages 
otherwise recoverable from the defendant.  

 Nance v. Westside Hosp., 750 S.W.2d 740, 742 (Tenn. 1988) (emphasis added).  Although this 

rule prevents a defendant from reducing existing liability with evidence of collateral payments, 

“the rule is still cabined by the requirement that a plaintiff’s medical expenses be reasonable.”  

Hall, 152 F. Supp. At 1040–41; see also Howell, 257 P.3d at 1133 (“The collateral source rule . . 

. does not expand the scope of economic damages to include expenses the plaintiff never 

incurred.”).  By applying the West definition of “reasonable medical expenses” in the context of 

tort cases, the Court would simply clarify the scope of a defendant’s potential liability by 

delineating those expenses that may be proffered as “reasonable.”  Because “reasonable and 

necessary” medical expenses are all that a plaintiff is entitled to recover in the first instance, this 

is the maximum amount the collateral source rule can possibly serve to protect.  
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Though Plaintiff contends that the holding of Fye v. Kennedy is controlling of this matter, 

(Pl.’s Br. 10, 20–21), Fye is factually and legally distinguishable from the issue now before the 

Court.  This is evidenced by the Court of Appeals decision in this very case in which the court 

expressly stated that “Fye does not control the issue of whether the amount accepted by a 

medical provider bears on the reasonableness of the medical expense.  Dedmon v. Steelman, No. 

W201501462COAR9CV, 2016 WL 3219070, at *11 (Tenn. Ct. App. June 2, 2016) (emphasis in 

original).  In Fye, the plaintiff was seriously injured in an automobile accident and was 

hospitalized in an intensive care unit for six months before her death.  Fye, 991 S.W.2d at 756.  

Following her death, Fye’s estate was billed $748,384.08 in medical expenses that were actually 

incurred and legally owed by the estate. Id. at 762.  Importantly, “there [was] no suggestion that 

the hospital bill for $748,384.08 [was] other than ‘reasonable.’”  Id. at 764. “At some unspecified 

point thereafter, the hospital submitted this bill to Medicaid and received payment in the amount 

of $75,264.”  Id. (emphasis in original).  Although the parties in Fye did not “present any 

statutory, regulatory, or contractual basis for this forbearance,” the remaining balance of the bill 

was legally forgiven by the hospital.  Id. at 763. In considering these forgiven charges in the 

context of the collateral source rule, the court emphasized that all of the original charges “were 

incurred by Fye; it was only after they had been incurred that a portion of the bill was forgiven.”  

Id. 762 n.11 (emphasis in original). Specifically noting that the hospital “was not under any legal 

compulsion to submit the bill to Medicaid,” the forgiven portion of the bill was considered an act 

of charity; a “gratuitous benefit” protected by the collateral source rule. Id. at 762, 764.   

Unlike Fye, the issue now before the Court does not concern reasonable medical 

expenses actually incurred and thereafter gratuitously forgiven by the medical provider; rather, it 

involves unrealistic “expenses” that have never been paid or incurred by anyone.  In concluding 
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that the gratuitous debt forgiveness at issue in Fye was protected by the collateral source rule, the 

court emphasized on multiple occasions the importance of the fact that the disputed charges were 

actually incurred and thereafter forgiven without any legal or contractual requirement to do so.  

In the present case, however, because the charges at issue have never been incurred by anyone, 

they have never been “forgiven” and therefore cannot constitute a gratuitous benefit.  Whereas 

Fye dealt with the gratuitous forgiveness of medical expenses that were undisputedly reasonable, 

the present case deals with excessive charges that have never been incurred or forgiven by 

anyone.  The reasonableness of these charges is chiefly at issue.  The negotiated price differential 

now before the Court is not a charitable gift given to Plaintiff.  Rather, it consists of pre-

determined, arms-length business arrangements designed to further the economic interests of 

medical providers.  See West, 459 S.W.3d at 45.  Accordingly, although Fye provides a thorough 

analysis of the collateral source rule in Tennessee, and specifically its application to “gratuitous 

benefits,” as explained by the Court of Appeals, the holding of Fye does not apply to the issues 

now before the Court. 

In the context of personal injury cases, and otherwise, a plaintiff is entitled to recover the 

“reasonable value” of medical expenses received.  See, e.g., West, 459 S.W.3d at 44.  

“‘Reasonable value’ is a term of limitation, not of aggrandizement.”  Hanif v. Housing Auth. of 

Yolo Cnty., 200 Cal. App. 3d 635, 641 (Cal. Ct. App. 1988).  Although a proper application of 

the collateral source rule serves to protect plaintiffs’ otherwise recoverable, reasonable expenses, 

the misapplication of this rule advocated by Plaintiff would effectively expand the potential 

liability for all defendants to the maximum extent of a hospital’s unilaterally-set, unadjusted rate, 

with complete disregard for the reasonable amount actually paid in an open market and accepted 

for a plaintiff’s treatment.  Because the province of the collateral source rule is to protect, rather 
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than expand the scope of “reasonable” expenses, Plaintiff’s proposed expansion of the rule is 

without merit. 

D. Applying West to Personal Injury Actions does not “Abrogate” the 
Collateral Source Rule 

Although Plaintiff urges that an application of West, or even the hybrid approach 

embraced by the Court of Appeals below, would abrogate the collateral source rule, (Pl.’s Br. 10, 

17) this position is misguided. Under either approach, a plaintiff can undeniably recover the full 

amount of all medical expense actually paid or incurred as the result of an injury, without 

reduction or offset for any payments made from a third party payor.  By way of contrast, the 

collateral source rule has been abrogated in the medical malpractice context by Tenn. Code Ann. 

§ 29-26-119.  The effect of this statute is to offset a defendant’s liability for a plaintiff’s actual 

economic losses by amounts paid on behalf of the plaintiff through insurance. Richardson v. 

Miller, 44 S.W.3d 1, 32 (Tenn. Ct. App. 2000) (noting that the statute prohibits plaintiffs from 

recovering medical expenses “that [have] been paid” by insurance).  Contrary to this actual 

abrogation of the collateral source rule, however, applying West to tort actions would leave the 

rule wholly intact.  

Under West’s definition of “reasonable medical expenses” plaintiffs will be able to prove 

and recover all expenses actually paid or incurred, regardless of whether such amounts are paid 

or payable through insurance.  Accordingly, there would be no offset against the defendant’s 

liability for any amounts paid by insurance. The fact that negotiated price differentials—amounts 

not paid or owed by plaintiffs or their insurers—do not fall within the definition of “reasonable 

medical expenses” does not affect this conclusion.  Because these price differentials are never 

paid or owed by anyone, they cannot logically be considered “payments made to” or “benefits 
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conferred upon” the plaintiff, and therefore exclusion of these amounts would not reduce a 

defendant’s liability for any amounts paid by insurance.  See Robinson, 857 N.E.2d at 1200.  

Thus, concluding that these fictitious charges are beyond the scope of “reasonable medical 

expenses” will in no way affect or “abrogate” the collateral source rule. 

III. LIMITING RECOVERABLE MEDICAL EXPENSES TO THOSE DEFINED AS 
REASONABLE IN WEST DOES NOT AFFECT TENN. CODE ANN. § 24-5-113 

Although not necessarily implicated by the case at bar, since this Court’s decision in 

West, many courts have grappled with the application Tennessee’s “presumption statute,” Tenn. 

Code Ann. § 24-5-113.  See Boettcher v. Shelter Mut. Ins. Co., No. 214CV02796JPMDKV, 2016 

WL 3212184, at *4 (W.D. Tenn. June 8, 2016) (finding that a Plaintiff’s unadjusted medical bills 

may be presumed reasonable despite West’s holding); but see Marshall et al. v. Lantern Square 

Apartments, LLC et al., No. 15-cv-2752-SHL-cgc (W.D. Tenn. Jul. 21, 2016) (Appendix A) 

(finding that West “only establishes what is not reasonable, not what is, and thus does not run 

afoul of the presumption created by the statute.”)  Under certain circumstances, a plaintiff may 

obtain a presumption that medical expenses “paid or incurred” are reasonable.  TENN. CODE 

ANN. § 24-5-113.  Specifically, Tenn. Code Ann. section 24-5-113(a) provides that: 

(1) Proof in any civil action that medical, hospital or doctor bills were paid or 
incurred because of any illness, disease, or injury may be itemized in the 
complaint or civil warrant with a copy of bills paid or incurred attached as an 
exhibit to the complaint.  The bills itemized and attached as an exhibit shall be 
prima facie evidence that the bills so paid or incurred were necessary and 
reasonable. 
. . . .  

(3) This prima facie presumption shall apply to the medical, hospital and doctor 
bills itemized with copies of bills attached to the complaint or civil warrant; 
provided, that the total amount of such bills does not exceed the sum of four 
thousand dollars ($4,000). 

TENN. CODE ANN. § 24-5-113(a) (emphasis added).  This statute was enacted by the General 

Assembly to relieve the burden on plaintiffs with minimal medical expenses by eliminating the 
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necessity of expert testimony where expenses “paid or incurred” are below $4,000.  Id.; see also 

Borner v. Autry, 284S.W.3d 216, 218 (Tenn. 2009).   Similarly, Tenn. Code Ann. section 24-5-

113(b) provides that: 

(1) In addition to the procedure described in subsection (a), in any civil action for 
personal injury brought by an injured party against the person or persons 
alleged to be responsible for causing the injury, if an itemization of or copies 
of the medical, hospital or doctor bills which were paid or incurred because of 
such personal injury are served upon the other parties at least ninety (90) days 
prior to the date set for trial, there shall be a rebuttable presumption that such 
medical, hospital or doctor bills are reasonable. 

Tenn. Code Ann. § 24-5-113(b) (emphasis added).  While this statute provides that certain 

medical expenses that have been paid or incurred may be presumptively reasonable, West 

provides that expenses in excess of those amounts paid or incurred are unreasonable.  

Accordingly, the application of West does not conflict with Tenn. Code Ann. section 24-5-113.   

As one of the primary cannons of statutory interpretation, the application of a statute “is 

to be ascertained primarily from the natural and ordinary meaning of the language used.” 

Mangrum v. Owens, 917 S.W.2d 244, 246 (Tenn. Ct. App. 1995)).   Accordingly, Tenn. Code 

Ann. section 24-5-113 provides a statutory presumption of reasonableness only with respect to 

charges that are “paid or incurred.”  There is no question that a negotiated price differential is not 

“paid.”  Similarly, such price differentials are not “incurred” within the meaning of Tennessee 

law.  As the Court of Appeals has previously held with respect to medical expenses, “the word 

‘incur’ means ‘to become liable for.’”  Hermitage Health Life Ins. Co. v. Cagle, 420 S.W.2d 591, 

593 (Tenn. Ct. App. 1967).  Because neither a plaintiff nor an insurer “becomes liable for” a 

negotiated price differential, these amounts are never “paid” or “incurred” by anyone.  

Accordingly, applying the “natural and ordinary meaning” of this statute, these excess charges 

simply do not fall within the presumption created by Tenn. Code Ann. section 24-5-113.  In 
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other words, the “reasonable expenses” outlined in West are precisely the same expenses that are 

“paid or incurred” under section 24-5-113.   

Under the West definition of “reasonable medical expenses,” tort plaintiffs will be 

permitted to offer proof of all medical expenses actually “paid or incurred” on their behalf, and, 

where applicable, Tenn. Code Ann section 24-5-113 will establish a presumption that such 

amounts are reasonable.  Thus, these two legal concepts operate in harmony.  Moreover, 

applying West to tort cases will have the added benefit of making the presumption of Tenn. Code 

Ann. section 24-5-113(a) available to a greater number of plaintiffs, thus advancing the goal of 

the Legislature, reducing litigation costs, and promoting judicial economy.   

IV. THE “CHARGEMASTER” RATES SHOWN IN BILLS ISSUED BY MEDICAL 
SERVICE PROVIDERS DO NOT REFLECT THE REASONABLE VALUE OF 
SERVICES  

Given the complex billing systems now utilized by modern hospitals and other medical 

service providers, the “billed” charges denoted in a provider’s original bill simply do not reflect 

the actual cost or value of the treatment provided. Although billed medical charges were once 

proportional to the cost of services, modern billing structures, necessitated by a changing market 

climate, have largely eliminated the relationship between the cost of services and the unadjusted 

charges “billed.” Christopher P. Tompkins et al., The Precarious Pricing System for Hospital 

Services, 25 Health Aff. 45, 47 (2006) [hereinafter Tompkins].  Every U.S. hospital now 

maintains a “chargemaster” list, which is a detailed list containing prices for every procedure 

performed and every supply used at that hospital.  Ewe E. Reinhardt, The Pricing of U.S. 

Hospital Services: Chaos Behind a Veil of Secrecy, 25 Health Aff. 57, 58 (2006) [hereinafter 

Reinhardt].  Although the prices reflected in a hospital’s chargemaster are routinely amended 

upwards, there is no set “standard” for maintaining these rates, and the rates are not available for 
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review or comparison before receiving care.  Reinhardt at 59; Ge Bai et al., Extreme Markup: 

The Fifty US Hospitals With the Highest Charge-to-Cost Ratios, 34 Health Aff. 922, 922 (2015) 

[hereinafter Bai] (“Chargemaster rates are established by individual hospitals and are not subject 

to any limit in most states.”). 

Because chargemaster rates are set unilaterally based on the independent budgeting and 

accounting goals of each healthcare provider—which are often determined by a number of 

factors  wholly unrelated to the actual cost of service4—there is typically a large discrepancy 

between the chargemaster rates “billed” and the fees actually expected and paid for services.  

George A. Nation, III, Determining the Fair and Reasonable Value of Medical Services: The 

                                                 
4. Given this reality, U.S. hospitals often utilize sophisticated formulas, based on any number of 

factors wholly unrelated to “reasonable value,” to determine the “price” shown in chargemasters.   As 
professor Christopher Tompkins explains: 
 

Individual items within the chargemaster are subject to smaller- or larger-than average 
increases. This aspect of price setting is more crafty and high-tech than determining the 
average rate of increase. Here, an arsenal of consultants and computer software might be used 
to determine optimal increases in charges for various services. Optimality implies a higher 
payoff for a given rate of increase, which is a function of the volume and payer mix for that 
service; the sights are set on the largest increase in net revenues for a given increase in 
charges. About 20 percent of services are charge-related in the short term—that is, paid based 
on full or discounted charges per se—although a much higher percentage of services are paid 
nominally on the basis of charges through contract language that uses charge levels as 
reference points for discounts and to derive fixed payment amounts. 
 

Tompkins, at 50 (emphasis added).  Professor Ewe Reinhardt also notes that: 
 

Prototypically, pure pricing updates occur once a year, as a component of the budgeting 
process, which includes constructing an initial revenue model based on expected payer mix, 
service mix, and expected payer contract specifications, and an initial cost model based on 
current input costs, expected service volumes, and so forth. . . . An individual hospital might 
be paid by a dozen or more distinct third-party payers, each with its own distinct set of rules 
for and levels of payment, which are negotiated separately with each private insurer once a 
year. Medicare and Medicaid have their own extensive rules for paying hospitals. Relative to 
hospitals paid under the much simpler national health insurance schemes in other countries, 
the contracting and billing departments of U.S. hospitals therefore are huge enterprises, often 
requiring large cadres of highly skilled workers backed up by sophisticated computer systems 
that can simulate the revenue implications of the individual contract negotiations. 
 

Reinhardt, at 59 (emphasis added). 
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Affordable Care Act, Government Insurers, Private Insurers and Uninsured Patients, 65 Baylor 

L. Rev. 425, 429 (2013) [hereinafter Nation].  Accordingly, chargemasters do not reflect the 

actual charges for which healthcare providers anticipate payment; rather, they are set with the 

foregone knowledge that a substantially lower amount will actually be paid by most patients.  

Nation, at 428 n.13.  In this respect, chargemaster rates are not unlike asking prices for real 

estate, “sticker” prices for new cars, or the pre-sale prices of certain suit stores; “[t]hat is, 

chargemaster prices are set to be discounted, not paid.”  Id.  at 458.  “Discounting is the rule 

rather than the exception in healthcare today.”  Stanton, 117 A.3d at 530.  Because of this market 

reality, chargemaster rates should not be blindly accepted as the benchmark for determining the 

“reasonableness” of medical expenses.  

Although the rates to be paid by third-party payors are typically agreed upon well in 

advance of a patient’s treatment, generally patients still receive detailed bills showing the 

chargemaster rates for their treatment.  Reinhardt, at 59.  This process offers some benefits in 

that patients can verify that they received all of the services for which they were billed.  

However, it also results in the issuance of lengthy bills which “add up to large totals that do not 

bear any systematic relationship to the amounts third party payers actually pay.”  Id.  In fact, the 

amount actually paid for medical care tends to be less—often much less—than half of the 

chargemaster rate reflected in the bill. Gerard F. Anderson, From ‘Soak the Rich’ to ‘Soak the 

Poor’: Recent Trends in Hospital Pricing, 26 Health Aff. 780, 782 (2007) (“In 2004, the overall 

ratio of gross to net revenues was 2.57, which means that for every $100 the hospital actually 

collected from all sources, it initially charged $257.”); Reinhardt, at 57 (“In 2004, for example, 

U.S. hospitals were actually paid only about 38 percent of their ‘charges’ by patients or their 
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insurers.”); Tompkins, at 48 (“The gap between charges and actual payments (net patient 

revenues) now averages about 255% and is growing rapidly”).  

This ever-widening gap between chargemaster rates and the charges actually paid for 

medical care is precisely the issue now before the Court.  Because medical care providers and 

third-party payors independently agree—in arm’s length business transactions—upon a pre-

determined price for medical services, there is virtually always a substantial gap (i.e., the 

“negotiated price differential”) between the chargemaster rate shown in a healthcare provider’s 

bill, and the amount actually paid and accepted for treatment.5   Because medical care providers 

routinely accept less than 40% of their chargemaster rates as full payment for their services—

often far less depending on the charge-to-cost ratio reflected in any particular hospital’s 

chargemaster—these billed charges do not reflect the actual cost of medical care.  Nation, at 431.  

Thus, a rule allowing introduction of only the chargemaster rates, even where presented through 

expert testimony, without reference to the lower amount actually paid would undermine the very 

purpose of tort damages and sanction awards of compensatory damages “based on fictitious 

evidence that bears no relationship to the plaintiff’s actual losses.” Kenney v. Liston, 233 W. Va. 

620, 635 (W.Va. 2014) (Lougherty, J., dissenting).  Allowing these extraneous numbers to 

dictate the amount of compensatory damages, regardless that they are never actually paid or 

owed by any one, “defies both logic and common sense.” Id.  If a plaintiff’s proof of damages 

“must be as certain as the nature of the case permits and must enable the trier of fact to make a 

                                                 
5.  Based on recent Medicare cost reports from the Centers for Medicare and Medicaid services, 

the average charge-to-cost ratio for U.S. hospitals is now 3.4:1.  Bai, at 923.  In fact, many hospitals, including 
three in Tennessee, have charge-to-cost markups between 900 and 1300 percent.   These three Tennessee 
hospitals include:  Dyersburg Regional Medical Center (920% markup); Lakeway Regional Hospital (960% 
markup); and Regional Hospital of Jackson (990% markup).  See Bai, Appendix A.  To put these markups into 
perspective, for medical care provided to an injured patient resulting in $100,000 of operational costs to the 
hospital, on average, the afore-mentioned Tennessee hospitals would issue chargemaster-based bills of 
$920,000; $960,000; and $990,000 respectively.  Of course, for most patients these amounts would never 
actually be owed or paid because of the hospitals’ pre-determined rates with third-party payors. 
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fair and reasonable assessment of the damages,” Overstreet, 4 S.W.3d at 703, then surely such 

proof cannot be based upon illusory charges that are wholly unrelated to the actual cost of the 

care provided. 

Plaintiff’s argument that these chargemaster rates printed on patients’ unadjusted bills 

should be offered as the “reasonable” charges, while simultaneously excluding evidence that a 

substantially lower amount was actually paid, strains credulity and simply ignores the reality of 

modern healthcare billing structures.  It was precisely this premise that led this Court to conclude 

that “with regard to an insurance company’s customers, ‘reasonable charges’ are the charges 

agreed to by the insurance company and the hospital.”  West, 459 S.W.3d 33, 46 (2014).  And it 

is for precisely this reason that the logic of West applies with equal force to the case now before 

the Court. 

V. SOUND PUBLIC POLICY CONSIDERATIONS SUPPORT APPLYING WEST  
TO TORT ACTIONS 

The far-reaching impact of the issue now before the Court is impossible to overstate.  In 

opposing the West definition of “reasonable medical expense” in the context of tort cases, 

Plaintiff asks the Court to legitimize a system by which plaintiffs and their lawyers, in virtually 

every personal injury case, would be entitled to receive awards for “phantom damages,” i.e., 

“compensatory” damages for “expenses” that were never expended or incurred by anyone. What 

is more astonishing is that Plaintiff goes so far as to argue that the actual cost medical care is 

somehow not relevant in assessing the reasonable value of the medical care at issue.  (Pl.’s Br. 

17).  It would be difficult of fathom a more relevant factor for considering the “reasonable value” 

of a service than the market price actually paid for that service.  In making this argument, 



 

22 
 

Plaintiff simply seeks to ensure a system that authorizes phantom damages, and the amounts at 

issue are astonishing. 

  In the case of Hall alone, for example, the phantom damages at stake were over 

$50,000. See Hall, 152 F. Supp. 3d at 1039.  While many cases will involve smaller amounts, 

other cases will certainly involve far greater disparities given the charge-to-cost markups used by 

many hospitals today.   In the 2014–2015 fiscal-year alone, there were over 10,000 lawsuits filed 

in Tennessee involving personal injuries.6  With this in mind, even a conservative estimation of 

the phantom damages at stake each year yields an enormous cumulative result. 

In arguing that these phantom damages somehow constitute “reasonable medical 

expenses” in the personal injury context, Plaintiff takes comfort in knowing that she speaks only 

for herself and her lawyers, and not for healthcare providers that actually provided her medical 

care.  West undeniably prohibits medical providers from seeking to recover any amounts in 

excess of the agreed rate paid on behalf of Plaintiff as such excess amounts are—as matter of 

law—unreasonable.  West, 459 S.W.3d at 44.  Though unreasonable when sought by the entity 

actually providing the services, Plaintiff now assert that these charges are somehow reasonable 

when sought by her, regardless that neither she nor anyone acting on her behalf ever paid or 

owed any portion of the negotiated price differential at issue.  In advancing this argument, 

“[Plaintiff’s] lawyer is not acting as the champion of a hospital that he alleges did not receive fair 

reimbursement for providing critical care to his client, but is instead seeking to have his client 

pocket compensation for hospital charges that she was never obligated to pay.”   Stayton, 117 

A.3d at 536 (Strine, C.J., concurring).  Such a positon is contrary to the very purpose of tort law 

                                                 
6. Annual Report of the Tennessee Judiciary, 2014–2015 (Appendix B). 
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and serves only to provide unjustified windfalls to plaintiffs and their attorneys, thus encouraging 

unnecessary litigation. 

Because third-party payors and hospitals freely agree to rates below their “chargemaster” 

rates in furtherance of their own economic interests, it would be illogical to allow plaintiffs to 

recover this difference as an “expense” to them. Additionally, in the context of plaintiffs 

receiving healthcare through government insurance such as TennCare, Medicare, or Medicaid, 

recovery of these excess amounts would ultimately come at the expense of the taxpaying public.  

In this context, “[b]ecause the plaintiff has never paid nor will ever be liable for the written-off 

difference between the billed and paid amount, it is ‘unconscionable to permit the taxpayers to 

bear the expense of providing free medical care to a person and then allow that person to recover 

damages for medical services from a tort-feasor and pocket the windfall.’”  Haselden v. Davis, 

579 S.E.2d 293, 296 (S.C. 2003) (quoting Bates v. Hogg, 921 P.2d 249, 253 (Kan. 1996)).  Such 

an illogical result is against sound public policy, and should not be permitted.    

Finally, in considering this issue, one must consider who will actually pay the Billions of 

dollars in phantom damages that will result if Plaintiff’s argument is accepted.  Though a 

tortfeasor may personally bear the expense in rare circumstances, in reality, the vast majority of 

phantom damages will be funded by liability insurers.  Because insurance companies must 

operate at a profit to remain in business, the cost of phantom damages will necessarily be passed 

to consumers of liability insurance.  Because sound public policy weighs against guaranteeing 

unjustified phantom damages at the ultimate expense of the consuming public, the sound logic of 

West should be applied equally in the context of personal injury litigation. 
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CONCLUSION 

For the foregoing reasons, the Tennessee Defense Lawyers Association requests that the 

Court reverse the ruling of the Court of Appeals, and confirm that the definition of “reasonable 

medical expenses” expressed in West v. Shelby County Healthcare Corp. applies with equal 

force in the context of personal injury litigation.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION 

WINTTON MARSHALL and TOCCARA 
MARSHALL, Individually and as Parents 
and Next Friends of E.M., a Minor, 

Plaintiffs, 

)
)
)
)
)
)
)
)
)
)
)
) 

No. 15-cv-2752-SHL-cgc v. 
 
LANTERN SQUARE APARTMENTS, 
LLC, d/b/a LANTERN SQUARE 
APARTMENTS, 

Defendant.  

ORDER GRANTING MOTION IN LIMINE TO EXCLUDE ADMISSION OF 
UNDISCOUNTED MEDICAL BILLS  

 
 Before the Court is Defendant Lantern Square Apartments, LLC’s Motion in Limine to 

Exclude Undiscounted Medical Bills, filed April 8, 2016.  (ECF No. 19.)  Plaintiffs have not 

filed a response to Defendant’s Motion.  The question before the Court is, in light of the 

Tennessee Supreme Court’s decision in West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33 

(Tenn. 2014), whether the full amount of the medical expenses originally charged by healthcare 

providers may come into evidence as necessary and reasonable charges for the purpose of 

calculating damages under Tennessee law.  Defendant’s Motion seeks to limit Plaintiffs’ 

recoverable damages to, at most, the amounts actually paid by TennCare.    

 The Court, applying Tennessee substantive law, holds that the Tennessee Supreme Court 

would find that healthcare provider charges in excess of what an insurer actually paid to a 

provider cannot constitute “necessary and reasonable” costs that may be recovered as damages in 

a personal injury suit.  Therefore, the Defendant’s Motion in Limine is GRANTED.  Plaintiffs 
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are prohibited from introducing any undiscounted hospital charges as evidence of Plaintiffs’ 

alleged damages.  

BACKGROUND 

 This case stems from a fall that Plaintiffs’ minor child, E.M., suffered on October 25, 

2014, on the premises of the Lantern Square Apartments.  (ECF No. 1-1 at ¶ 11.)  Plaintiffs’ 

Complaint alleges that E.M. fell into a ten-inch deep hole on the premises and was severely 

injured, requiring medical treatment.  (Id. at ¶ 13.)  E.M. apparently received medical attention at 

Methodist LeBonheur Children’s Hospital, in Memphis Tennessee.  (ECF No. 19-1 at 1.)  The 

hospital charged $51,322.76 for the services it provided.  (Id.)  However, E.M. is covered by 

TennCare, Tennessee’s Medicaid program, which paid the hospital $2,412.87 for the services 

rendered to E.M.  The hospital “‘adjusted’ out of existence” the remaining $48,910.09 balance.  

Id.   

ANALYSIS 

 Defendant’s Motion in Limine argues that, in light of the Tennessee Supreme Court’s 

ruling in West v. Shelby Cnty. Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014), the Court should 

find that undiscounted hospital charges in excess of what TennCare actually paid may not 

constitute evidence of “reasonable and necessary” medical expenses recoverable by Plaintiffs.  

The Court, stepping into the shoes of a Tennessee court, holds that, in light of the Tennessee 

Supreme Court’s ruling in West, where a medical care provider accepts discounted payments in 

full satisfaction for the care provided pursuant to a negotiated contract, the undiscounted hospital 

charges cannot be offered by Plaintiffs as evidence of “reasonable and necessary” medical 

expenses.  
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 The Court has jurisdiction over this case solely by virtue of the parties’ diversity, and 

thus must apply Tennessee substantive law as if it were a court of the State of Tennessee.  See 

Gasparini v. Ctr. for Humanities, Inc., 518 U.S. 415, 427–28 (1996).  The question of a 

plaintiff’s damages is a substantive one.  Blasky v. Wheatley Trucking, Inc., 482 F.2d 497, 498 

(6th Cir. 1973).  Therefore, the Court must look to Tennessee statutes and case law to determine 

whether undiscounted hospital charges may be recovered by Plaintiffs as part of their damages.   

 Under Tennessee law, a plaintiff must prove that the medical expenses he or she seeks to 

recover as damages are both “necessary and reasonable.”  Borner v. Autry, 284 S.W.3d 216, 218 

(Tenn. 2009).  There is no Tennessee case law directly on point concerning whether, in a 

personal injury suit, undiscounted hospital bills may be considered reasonable and necessary to 

prove a plaintiff’s economic damages when that plaintiff’s insurer has paid the hospital a 

negotiated, discounted rate.  In 2014, however, the Tennessee Supreme Court addressed this 

issue in the context of the Hospital Lien Act.  West v. Shelby Cnty. Healthcare Corp., 459 

S.W.3d at 33.  In West, the hospital obtained a lien for the full, undiscounted charges for medical 

services provided to the injured plaintiffs.  Id. at 38–39.  However, the hospital had previously 

accepted discounted payments for those same services from the plaintiffs’ insurance companies, 

pursuant to prearranged contracts between the insurance companies and the hospital.  Id.  The 

Hospital Lien Act only allows hospitals to obtain liens for “reasonable and necessary charges,” 

so the question before the court was which of the amounts was “reasonable and necessary” – the 

undiscounted bill or the discounted amount actually paid by the insurance companies?  See id. at 

44.  

 The West court held that only the amount actually paid (the discounted amount) could 

constitute the reasonable and necessary charges, focusing on the fact that the undiscounted 
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hospital bills “did not reflect what was actually being paid in the market place.”  Id. at 45 

(internal quotation marks and alteration omitted).  Therefore, the court found that the 

undiscounted rates did not realistically reflect the actual cost of the services provided.  Id.  The 

court also noted that discounted charges negotiated between a hospital and insurer are inherently 

reasonable because the agreement furthers the hospital’s economic interests.  Id. 

 Although West addressed the definition of “reasonable and necessary” charges within the 

context of the Hospital Lien Act, the same analysis must apply within the context of a personal 

injury suit, where a plaintiff must prove that the medical bills offered as damages represent 

necessary and reasonable medical charges.  Just like in the hospital lien context, inflated medical 

provider charges that are never paid in the actual marketplace are inherently unreasonable.  Thus, 

such undiscounted hospital and other medical bills cannot constitute Plaintiff’s reasonable costs 

for necessary services when Plaintiffs’ insurer paid a lower, negotiated amount.  

 The Tennessee Court of Appeals recently declined to adopt West’s reasoning in the 

context of personal injury cases; however, that court’s opinion is not binding on this Court, nor is 

it persuasive.  In Dedmon v. Steelman, the court first narrowly interpreted the Tennessee 

Supreme Court’s decision in West to only govern Hospital Lien Act cases, not personal injury 

suits.  No. W2015–01462–COA–R9–CV, 2016 WL 3219070 at *9 (Tenn. Ct. App. June 2, 

2016).  It further stated that it would be inappropriate for a court of appeals (as opposed to the 

Tennessee Supreme Court) to apply West’s reasoning to personal injury suits because doing so 

would alter the legal regime which requires the trier of fact to determine the amount of damages, 

oftentimes based on expert testimony presented at trial.  Id. at *10.  The court concluded that 

barring plaintiffs from introducing undiscounted medical expenses as damages would change the 

law as it currently exists and create a legal rule in which “the amount accepted by medical 
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providers in satisfaction of the bills [would] be deemed reasonable as a matter of law.”1 Id. 

(emphasis in original).  According to the court, doing so would impermissibly prevent plaintiffs 

from introducing expert testimony as to the reasonableness of their hospital bills, which 

Tennessee law currently allows them to do.  Id.  Therefore, the court held that a plaintiff can 

present his or her full, undiscounted medical bills as evidence of damages, while a defendant can 

present proof to rebut plaintiff’s evidence, which might include proof that the provider accepted 

a lesser amount in full satisfaction of the charges.  Id. at *10–*11.  

 This Court disagrees with the Dedmon court’s reasoning and holding because this Court 

reads the reasoning of West to apply to personal injury suits, controlling the question of whether 

undiscounted medical expenses can ever be “reasonable.”  This Court does not reach the 

question of whether amounts paid in satisfaction of the medical providers’ charges are per se 

reasonable.  Instead, the Court holds that any medical expenses in excess of the amount actually 

paid by the insurance company, or other payor, pursuant to negotiated contracts, are per se 

unreasonable.  Nothing in this Court’s holding prevents Plaintiffs from presenting expert 

testimony on damages, and, indeed, it is still Plaintiffs’ burden to establish necessary and 

reasonable medical expenses if such expenses are an element of damages.  Therefore, Plaintiffs 

                                                 
1  It is noteworthy that the Tennessee law itself attaches a presumption of reasonableness to 
certain medical bills presented as evidence.  Tenn. Code Ann. § 24-5-113(b)(1) states that,  
 

[I]n any civil action for personal injury brought by an injured party against the 
person or persons alleged to be responsible for causing the injury, if an 
itemization of or copies of the medical, hospital or doctor bills which were paid or 
incurred because of such personal injury are served upon the other parties at least 
ninety (90) days prior to the date set for trial, there shall be a rebuttable 
presumption that such medical, hospital or doctor bills are reasonable.  
 

(emphasis added).  Thus, the Tennessee Legislature appears comfortable with attaching legal 
presumptions of reasonableness to medical bills.  This Court’s holding only establishes what is 
not reasonable, not what is, and thus does not run afoul of the presumption created by the statute.  
(See infra. p. 6.)    

Case 2:15-cv-02752-SHL-cgc   Document 24   Filed 07/21/16   Page 5 of 7    PageID 79



6 
 

may still present expert testimony regarding the expenses they actually incurred, and the jury 

must still decide whether those expenses are necessary and reasonable.    

 The Court’s ruling does not run afoul of the collateral source rule, which holds that the 

benefit an injured party receives from a third party does not reduce the defendant’s liability.  

Restatement (Second) of Torts § 920A (1979).  The purpose of the rule is to force a tortfeasor to 

‘“compensate for all the harm he causes, not confined to the net loss that the injured party 

receives. . . .”’  Fye v. Kennedy, 991 S.W.2d 754, 763 (Tenn. Ct. App. 1998) (quoting 

Restatement (Second) of Torts § 920A (1977)).  However, the rule is still cabined by the 

requirement that a plaintiff’s medical expenses be reasonable and necessary.  See Borner, 284 

S.W.3d at 218.  In other words, a plaintiff’s recovery should not be reduced by the fact that a 

plaintiff’s expenses were paid by a third party, but a plaintiff can still only recover those costs 

that were reasonable and necessary.  The Court’s ruling here addresses the second issue without 

changing the law on the first issue. 

 The Court has determined that the amounts paid by TennCare constitute the upper limit 

of the potentially reasonable costs of the necessary services rendered to Plaintiffs’ child.  Since 

Plaintiffs’ undiscounted hospital bills do not represent the reasonable cost of services provided, 

Plaintiffs may not recover the amount stated on those bills.  See Keltner v. United States, No. 

2:13-cv-2840-STA-dkv, 2015 WL 3688461 (W.D. Tenn. June 12, 2015) (“‘[T]he collateral 

source rule precludes certain deductions against otherwise recoverable damages,’ it ‘does not 

expand the scope of economic damages to include expenses plaintiff never incurred.’”) (quoting 

Howell v. Hamilton Meats & Provisions, Inc., 257 P.3d 1130, 1133 (Cal. 2011)).  Thus, the 

Court’s ruling does not conflict with the collateral source rule because it still allows Plaintiffs to 

recover their full reasonable and necessary medical expenses.  However, to not run afoul of the 
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collateral source rule, the evidence of the payment of the discounted amounts should be 

presented in a manner to not reflect third-party payments. 

 Finally, this holding does not conflict with Tenn. Code Ann. § 24-5-113(b).  Tenn. Code 

Ann. § 24-5-113(b)(1) applies in personal injury actions and attaches a presumption of 

reasonableness to “hospital or doctor bills which were paid or incurred because of such 

personal injury” that are “served upon other parties at least ninety (90) days prior to the date set 

for trial.”  Tenn. Code Ann. § 24-5-113(b)(1) (emphasis added).  Because undiscounted medical 

bills are neither paid for, nor incurred by, a plaintiff with some form of medical insurance 

coverage, the presumption of reasonableness does not apply to such bills.   

 Therefore, recognizing that the reasoning of West applies to personal injury suits runs 

afoul of neither Tennessee statute nor Tennessee common law.  The Court thus holds that the 

Tennessee Supreme Court would not consider undiscounted medical bills to be proper evidence 

of Plaintiffs’ necessary and reasonable medical expenses.   

CONCLUSION 

 For the foregoing reasons, Defendant’s Motion in Limine is hereby GRANTED.  

Plaintiff is prohibited from introducing evidence of medical expenses beyond what TennCare 

actually paid to E.M.’s healthcare providers.  

IT IS SO ORDERED, this 21st day of July, 2016. 

 s/ Sheryl H. Lipman   
 SHERYL H. LIPMAN 
 UNITED STATES DISTRICT JUDGE 
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Annual Report of the Tennessee Judiciary 

Fiscal Year 2014-2015 

Statistics 

“Injustice anywhere is a threat to justice everywhere.” 

Dr. Martin Luther King, Jr. 



Statewide Appellate and Trial Court Statistics

This publication is the statistical portion of the Annual Report of the Tennessee Judiciary for 
Fiscal Year 2014‐2015.  Included in this report is information gathered from the offices of the 
Appellate Court Clerk in Nashville, Knoxville, Jackson and the state clerks of court in Tennessee.  
The collection of this information is mandated by the Tennessee General Assembly and is used 
primarily as a tool to measure the effectiveness of the court system in Tennessee.  The report is 
divided into three major sections: appellate (Supreme Court, Court of Appeals and Court of 
Criminal Appeals) caseload data, state trial court (chancery, probate, circuit and criminal) filings 
and dispositions data and jury & non‐jury damages and torts data. 

The state trial court information is being reported by judicial district.  All information 
disseminated in this report has been distributed to and verified by the judges and clerks of 
court of their respective districts. 

In the state trial court information for this reporting period, medical malpractice has been 
separated from the damages and torts reporting category.  Medical malpractice statistics are 
included in the damages and torts section of this report. 

It is hoped that this report will be both informative and helpful.  If you have questions or 
concerns about this report please contact the Administrative Office of the Courts at (615) 741‐
2687. 
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Effective July 1, 1989 Tennessee Code Annotated section 16-21-111 requires the clerk of each Circuit 
and Chancery court to report to the Tennessee Judicial Council the following information on a monthly 
basis: the number of cases filed claiming monetary damages for personal injury or death, the number of 
such cases actually proceeding to trial.  For the cases proceeding to trial, clerks must also report: 

• the number of cases in which the plaintiff was awarded monetary damages for personal injury 
or death; 

• the judgment amount in a jury case; 
• the judgment amount In a case without a jury; and 
• any additur or remittitur awarded in the case by the trial judge. 

The staff of the Administrative Office of the Courts (AOC), acting as staff for the Judicial Council, 
compiles this information and reports the findings of the previous fiscal year to the chairpersons of the 
Senate and House Judiciary Committees as well to the Attorney General.  This information is included in 
the Annual Report of the Judiciary so that statistical information relating to the court system can be 
located easily.  This data is obtained from the Tennessee Judicial Information System (TJIS) database. 

 

The case filings reported monthly by the clerks are classified by case type categories, one of which is a 
damage/tort category.  The damage/ tort category consists of personal injury and wrongful death cases 
only. Property damage cases are not included in the category.  Medical malpractice cases are also 
separated by their own case type category.  All dispositions are classified according to the manner of 
dispositions. 

 

The following table shows the number of filings and dispositions for damage/tort and medical 
malpractice case categories for the fiscal year 2014-15. 

 

  FY 2014-15 Filed FY 2014-15 Disposed 
Medical Malpractice 356 346 
Damages / Torts 9,777 9,695 

 

 

Of the 346 concluded medical malpractice cases, 28 proceeded to trial and monetary awards reported 
for these cases total $5,750,000. 
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There were 10,133 cases filed and 10,041 cases concluded in both the Medical Malpractice and 
Damages/Torts categories in fiscal year 2014-15.  Of the 10,041 case dispositions, 367 (3.7%) proceeded 
to trial.  Jury trials accounted for 183 (49.9%) and non-jury trials accounted for 184 (50.1%) of cases that 
proceeded to trial.  Cases proceeding to trial this fiscal year decreased from the previous year.  The four 
metropolitan areas (Davidson, Hamilton, Knox & Shelby counties) reported 210 cases proceeding to trial, 
representing 57.2% of cases proceeding to trial. 

 

The chart on page 391 compares the number of damage/tort and medical malpractice cases disposed to 
cases proceeding to trial from fiscal years 2008-09 to 2014-15. 

 

Of the 367 cases statewide proceeding to trial in fiscal year 2014-15, 116 received monetary awards.  
The statewide total awarded is $46,901,449, which is an increase of $2,177,470 from the previous year.  
Of the 210 cases proceeding to trial in the four metropolitan areas, 79 received monetary awards 
totaling $42,997,889, which is an increase of $1,085,511 from the previous year.  The four metropolitan 
areas also account for 97.8% of all damage/tort and medical malpractice awards for the year. 

 

The chart on page 389 compares total monetary awards from fiscal years 2007-08 to 2014-15. 

 

The average award for fiscal year 2014-15 was $404,323 which represents an increase of $54,917 from 
the previous year’s average.  The chart on page 390 also compares the average monetary award per 
year for fiscal years 2008-09 through 2014-15. 

 

For fiscal year 2014-15 there were 14 trial cases awarded between $100,000 and $1,000,000.  There 
were 7 cases awarded over $1,000,000.  These 21 cases had a combined award of $44,854,210 which 
represents 95.6% of all awards for the fiscal year.   Shelby County had the largest award for the fiscal 
year at $30,000,000. 
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Fiscal Year
 Total Monetary 

Damages Awarded 
FY 2008‐2009 83,618,431$              
FY 2009‐2010 91,682,216$              
FY 2010‐2011 32,051,326$              
FY 2011‐2012 128,312,921$            
FY 2012‐2013 34,514,022$              
FY 2013‐2014 44,723,979$              
FY 2014‐2015 46,901,449$              

* Cases are recorded by the fiscal year in which they were disposed

* The case went to trial
* The case was not settled or dismissed

The charts and graphs contained within this report include cases that meet the 
following criteria:
* The case involved a claim for monetary damages for personal injury, death, or 
medical malpractice
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Fiscal Year
 Average Monetary 

Award 
FY 2008‐2009 296,519$                   
FY 2009‐2010 400,359$                    
FY 2010‐2011 168,691$                    
FY 2011‐2012 628,985$                    
FY 2012‐2013 191,745$                    
FY 2013‐2014 349,406$                    
FY 2014‐2015 404,323$                    

* Cases are recorded by the fiscal year in which they were disposed

* The case went to trial
* The case was not settled or dismissed

The charts and graphs contained within this report include cases that meet the 
following criteria:
* The case involved a claim for monetary damages for personal injury, death, or 
medical malpractice
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Fiscal Year Cases Going to Trail Cases Disposed
FY 2008‐2009 608                              11,247                      
FY 2009‐2010 588                               10,872                        
FY 2010‐2011 499                               10,482                        
FY 2011‐2012 530                               10,730                        
FY 2012‐2013 438                               10,137                        
FY 2013‐2014 416                               10,322                        
FY 2014‐2015 367                               10,041                        

* Cases are recorded by the fiscal year in which they were disposed

* The case went to trial
* The case was not settled or dismissed

The charts and graphs contained within this report include cases that meet the 
following criteria:
* The case involved a claim for monetary damages for personal injury, death, or 
medical malpractice

0

2k

4k

6k

8k

10k

12k

Damages and Torts Disposed

Cases Going to Trail

Cases Disposed

Annual Report of the Tennessee Judiciary 
Fiscal Year 2014-2015

391



Damages and Torts Filings and Dispositions
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

Cases 
Filed

Cases 
Disposed

Cases Going 
to Trial

Jury 
Trials

Non-Jury 
Trials

Cases Awarded 
Damages

 District 1
66 76Carter 1 01 1
11 8Johnson 0 00 0
15 13Unicoi 0 00 0

176 169Washington 3 30 0
268 266 4 31 1Totals

 District 2
153 198Sullivan 6 42 0
153 198 6 42 0Totals

 District 3
66 45Greene 3 30 2
86 114Hamblen 0 00 0

0 1Hancock 0 00 0
56 49Hawkins 2 11 0

208 209 5 41 2Totals

 District 4
38 18Cocke 2 20 0
25 20Grainger 0 00 0
49 52Jefferson 0 00 0

198 175Sevier 1 10 0
310 265 3 30 0Totals

 District 5
145 145Blount 3 03 1
145 145 3 03 1Totals

 District 6
886 1,323Knox 45 1530 10
886 1,323 45 1530 10Totals

 District 7
118 116Anderson 7 52 0
118 116 7 52 0Totals

 District 8
82 65Campbell 1 01 0
41 39Claiborne 0 00 0

8 5Fentress 0 00 0
29 17Scott 0 00 0
21 18Union 0 00 0

181 144 1 01 0Totals
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Damages and Torts Filings and Dispositions
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

Cases 
Filed

Cases 
Disposed

Cases Going 
to Trial

Jury 
Trials

Non-Jury 
Trials

Cases Awarded 
Damages

 District 9
58 45Loudon 0 00 0

9 9Meigs 1 10 0
12 12Morgan 0 00 0
72 46Roane 2 02 0

151 112 3 12 0Totals

 District 10
205 136Bradley 1 01 0

57 72McMinn 7 70 0
41 54Monroe 3 21 0

9 9Polk 0 00 0
312 271 11 92 0Totals

 District 11
622 685Hamilton 47 2819 11
622 685 47 2819 11Totals

 District 12
7 10Bledsoe 2 02 0

71 72Franklin 4 22 0
16 31Grundy 0 00 0
56 43Marion 2 11 1
34 46Rhea 1 10 0
12 3Sequatchie 0 00 0

196 205 9 45 1Totals

 District 13
8 6Clay 0 00 0

76 87Cumberland 2 11 0
19 15DeKalb 0 00 0

3 12Overton 0 00 0
2 2Pickett 0 00 0

115 119Putnam 2 11 0
32 32White 0 00 0

255 273 4 22 0Totals

 District 14
93 44Coffee 1 10 0
93 44 1 10 0Totals

 District 15
5 5Jackson 0 00 0

26 20Macon 3 30 0
18 10Smith 0 00 0
12 9Trousdale 0 00 0

177 151Wilson 5 32 0
238 195 8 62 0Totals
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Damages and Torts Filings and Dispositions
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

Cases 
Filed

Cases 
Disposed

Cases Going 
to Trial

Jury 
Trials

Non-Jury 
Trials

Cases Awarded 
Damages

 District 16
5 7Cannon 0 00 0

454 332Rutherford 9 54 5
459 339 9 54 5Totals

 District 17
47 54Bedford 21 201 0
28 21Lincoln 1 10 1
17 18Marshall 0 00 0

1 1Moore 0 00 0
93 94 22 211 1Totals

 District 18
216 222Sumner 13 58 9
216 222 13 58 9Totals

 District 19
313 300Montgomery 15 114 2

73 56Robertson 0 00 0
386 356 15 114 2Totals

 District 20
1,556 1,376Davidson 53 1142 26
1,556 1,376 53 1142 26Totals

 District 21
11 4Hickman 1 01 0
1 0Lewis 0 00 0

255 208Williamson 4 13 2
267 212 5 14 2Totals

 District 22
17 17Giles 1 01 1
37 38Lawrence 0 00 0
98 105Maury 2 02 1

152 160 3 03 2Totals

 District 23
36 31Cheatham 0 00 0
47 34Dickson 0 00 0

6 1Houston 0 00 0
27 22Humphreys 0 00 0

2 0Stewart 0 00 0
118 88 0 00 0Totals
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Damages and Torts Filings and Dispositions
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

Cases 
Filed

Cases 
Disposed

Cases Going 
to Trial

Jury 
Trials

Non-Jury 
Trials

Cases Awarded 
Damages

 District 24
33 31Benton 2 11 0
17 22Carroll 0 00 0

8 11Decatur 0 00 0
33 34Hardin 1 01 0
31 40Henry 1 01 0

122 138 4 13 0Totals

 District 25
43 25Fayette 0 00 0
27 28Hardeman 0 00 0
12 21Lauderdale 0 00 0
20 16McNairy 0 00 0
74 48Tipton 1 10 0

176 138 1 10 0Totals

 District 26
7 10Chester 1 10 0

28 17Henderson 4 13 4
199 193Madison 8 44 7
234 220 13 67 11Totals

 District 27
15 29Obion 0 00 0
12 16Weakley 1 01 0
27 45 1 01 0Totals

 District 28
8 4Crockett 0 00 0

29 85Gibson 2 02 0
28 30Haywood 2 11 0
65 119 4 13 0Totals

 District 29
40 34Dyer 0 00 0

2 0Lake 0 00 0
42 34 0 00 0Totals

 District 30
2,031 1,998Shelby 65 3530 32
2,031 1,998 65 3530 32Totals

 District 31
4 2Van Buren 0 00 0

49 49Warren 2 11 0
53 51 2 11 0Totals

10,133 10,041 367 184183 116GRAND TOTALS
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Damages and Torts Distribution of Awards
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

$1 to
$99,999

$100,000 to
$999,999

$1,000,000
or Greater

Total Dollars 
Awarded

Average
Award

         District 1
0 1Carter 0 $600,000$600,000
0 0Johnson 0 $0$0
0 0Unicoi 0 $0$0
0 0Washington 0 $0$0
0 1 0 $600,000Totals $600,000

         District 2
0 0Sullivan 0 $0$0
0 0 0 $0Totals $0

         District 3
2 0Greene 0 $56,737$113,474
0 0Hamblen 0 $0$0
0 0Hancock 0 $0$0
0 0Hawkins 0 $0$0
2 0 0 $113,474Totals $56,737

         District 4
0 0Cocke 0 $0$0
0 0Grainger 0 $0$0
0 0Jefferson 0 $0$0
0 0Sevier 0 $0$0
0 0 0 $0Totals $0

         District 5
0 1Blount 0 $250,000$250,000
0 1 0 $250,000Totals $250,000

         District 6
6 3Knox 1 $358,412$3,584,121
6 3 1 $3,584,121Totals $358,412

         District 7
0 0Anderson 0 $0$0
0 0 0 $0Totals $0

         District 8
0 0Campbell 0 $0$0
0 0Claiborne 0 $0$0
0 0Fentress 0 $0$0
0 0Scott 0 $0$0
0 0Union 0 $0$0
0 0 0 $0Totals $0

Annual Report of the Tennessee Judiciary 
Fiscal Year 2014-2015

396



Damages and Torts Distribution of Awards
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

$1 to
$99,999

$100,000 to
$999,999

$1,000,000
or Greater

Total Dollars 
Awarded

Average
Award

         District 9
0 0Loudon 0 $0$0
0 0Meigs 0 $0$0
0 0Morgan 0 $0$0
0 0Roane 0 $0$0
0 0 0 $0Totals $0

         District 10
0 0Bradley 0 $0$0
0 0McMinn 0 $0$0
0 0Monroe 0 $0$0
0 0Polk 0 $0$0
0 0 0 $0Totals $0

         District 11
9 0Hamilton 2 $366,059$4,026,648
9 0 2 $4,026,648Totals $366,059

         District 12
0 0Bledsoe 0 $0$0
0 0Franklin 0 $0$0
0 0Grundy 0 $0$0
1 0Marion 0 $34,332$34,332
0 0Rhea 0 $0$0
0 0Sequatchie 0 $0$0
1 0 0 $34,332Totals $34,332

         District 13
0 0Clay 0 $0$0
0 0Cumberland 0 $0$0
0 0DeKalb 0 $0$0
0 0Overton 0 $0$0
0 0Pickett 0 $0$0
0 0Putnam 0 $0$0
0 0White 0 $0$0
0 0 0 $0Totals $0

         District 14
0 0Coffee 0 $0$0
0 0 0 $0Totals $0

         District 15
0 0Jackson 0 $0$0
0 0Macon 0 $0$0
0 0Smith 0 $0$0
0 0Trousdale 0 $0$0
0 0Wilson 0 $0$0
0 0 0 $0Totals $0
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Damages and Torts Distribution of Awards
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

$1 to
$99,999

$100,000 to
$999,999

$1,000,000
or Greater

Total Dollars 
Awarded

Average
Award

         District 16
0 0Cannon 0 $0$0
3 2Rutherford 0 $109,283$546,414
3 2 0 $546,414Totals $109,283

         District 17
0 0Bedford 0 $0$0
1 0Lincoln 0 $15,000$15,000
0 0Marshall 0 $0$0
0 0Moore 0 $0$0
1 0 0 $15,000Totals $15,000

         District 18
8 1Sumner 0 $46,252$416,272
8 1 0 $416,272Totals $46,252

         District 19
2 0Montgomery 0 $6,809$13,617
0 0Robertson 0 $0$0
2 0 0 $13,617Totals $6,809

         District 20
23 2Davidson 1 $125,592$3,265,397
23 2 1 $3,265,397Totals $125,592

         District 21
0 0Hickman 0 $0$0
2 0Williamson 0 $39,913$79,825
2 0 0 $79,825Totals $39,913

         District 22
1 0Giles 0 $65,230$65,230
0 0Lawrence 0 $0$0
1 0Maury 0 $50,000$50,000
2 0 0 $115,230Totals $57,615

         District 23
0 0Cheatham 0 $0$0
0 0Dickson 0 $0$0
0 0Houston 0 $0$0
0 0Humphreys 0 $0$0
0 0 0Totals $0
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Damages and Torts Distribution of Awards
Cases Involving Personal Injury and Death

July 01, 2014 Through June 30, 2015

$1 to
$99,999

$100,000 to
$999,999

$1,000,000
or Greater

Total Dollars 
Awarded

Average
Award

         District 24
0 0Benton 0 $0$0
0 0Carroll 0 $0$0
0 0Decatur 0 $0$0
0 0Hardin 0 $0$0
0 0Henry 0 $0$0
0 0 0 $0Totals $0

         District 25
0 0Fayette 0 $0$0
0 0Hardeman 0 $0$0
0 0Lauderdale 0 $0$0
0 0McNairy 0 $0$0
0 0Tipton 0 $0$0
0 0 0 $0Totals $0

         District 26
0 0Chester 0 $0$0
3 0Henderson 1 $278,221$1,112,883
5 2Madison 0 $86,645$606,513
8 2 1 $1,719,396Totals $156,309

         District 27
0 0Obion 0 $0$0
0 0Weakley 0 $0$0
0 0 0 $0Totals $0

         District 28
0 0Crockett 0 $0$0
0 0Gibson 0 $0$0
0 0Haywood 0 $0$0
0 0 0 $0Totals $0

         District 29
0 0Dyer 0 $0$0
0 0 0Totals $0

         District 30
28 2Shelby 2 $1,003,804$32,121,723
28 2 2 $32,121,723Totals $1,003,804

         District 31
0 0Van Buren 0 $0$0
0 0Warren 0 $0$0
0 0 0 $0Totals $0

95 14 7 $46,901,449Grand Totals $404,323
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M a r k e t Watc h
From ‘Soak The Rich’ To ‘Soak The Poor’:
Recent Trends In Hospital Pricing
Three policy prescriptions to change hospitals’ practice of charging
“self-pay” patients more than other payers.

by Gerard F. Anderson

ABSTRACT: In 2004, the rates charged to many uninsured and other “self-pay” patients for
hospital services were often 2.5 times what most health insurers actually paid and more
than three times the hospital’s Medicare-allowable costs. The gaps between rates charged
to self-pay patients and those charged to other payers are much wider than they were in the
mid-1980s, and they make it increasingly more difficult for some patients, especially the
uninsured, to pay their hospital bills. This has triggered lawsuits and some recent govern-
ment efforts involving price transparency. Three specific policy options that could lower the
markups are a voluntary effort by hospitals, litigation, and legislation. [Health Affairs 26,
no. 3 (2007): 780–789; 10.1377/hlthaff.26.3.780]

Fi f t y y e a r s ag o the poor and unin-
sured were often charged the lowest
prices for medical services. In a classic

health economics article, Reuben Kessel ex-
plained in 1958 why it was rational for physi-
cians to charge the wealthiest the most and to
discount prices for the poor.1 It included a
quote from a “highly respected surgeon” that,
according to Kessel, “presents the position of
the medical profession”:

I don’t feel that I am robbing the rich because I
charge them more when I know that they can
well afford it; the sliding scale is just as demo-
cratic as the income tax. I operated today upon
two people for the same surgical condition—one
a widow whom I charged $50, the other a banker
whom I charged $250. I let the widow set her
own fee. I charged the banker an amount which
he probably carries around in his wallet to enter-
tain his business friends.2

Almost fifty years later, uninsured and

other “self-pay” patients are often presented
with bills by hospitals, doctors, and other
health professionals with charges that are 2.5
times what most public and private health in-
surers actually pay. This paper focuses on rela-
tive prices in the hospital industry because
there are better cross-sectional and longitudi-
nal data on hospitals, not because hospitals are
any more likely than other providers to charge
higher rates to the “uninsured” and other self-
pay patients.3

I begin by examining the rates that unin-
sured and self-pay patients were expected to
pay for hospital services in 2004. Hospitals of-
ten present such patients with bills that re-
flect the hospital’s full charge, derived from the
its chargemaster file, or a price list that it has
established containing undiscounted prices
for all of the services it provides. I then exam-
ine some of the factors that have caused the
gaps between charges and costs and between
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charges and what most insurers actually pay
to widen over the past twenty years. I con-
clude by examining three policy options that
could lower the amounts that uninsured and
other self-pay patients would be expected to
pay.

Self-Pay Patients
In 2004, five categories of patients were

routinely presented a bill based on the prices
in the hospital’s chargemaster file: (1) the unin-
sured; (2) international visi-
tors; (3) people insured by
health plans lacking con-
tracts with hospitals (most
commonly health savings ac-
counts, or HSAs); (4) people
covered by automobile insur-
ers; and (5) people covered by
workers ’ compensation
plans. These patients are often categorized as
“self-pay” because they or their insurer does
not have a contract with the hospital. Of these
five categories, the forty-five million uninsured
Americans represent the preponderance of
self-pay patients in most hospitals.4

Examining hospital pricing from the per-
spective of the self-pay patient is in contrast to
most of the previous literature, which has ex-
plored the issue primarily from the hospital
perspective. This literature explores the need
for hospitals and other providers to shift costs,
because some public and private insurers
might not pay the full cost of care and because
many uninsured patients do not pay their full
hospital bills.5 In this literature, much less at-
tention has been given to the perspective of
uninsured and self-pay patients, who are ex-
pected to pay increasingly high charges.6

Viewing the cost-shifting debate from the
perspective of the uninsured or self-pay pa-
tient partially explains some of the recent
policy interest in hospital pricing. One objec-
tive is to improve price transparency so that
the market can operate more effectively. Re-
cently, the Centers for Medicare and Medicaid
Services (CMS) published a list of the prices
Medicare pays for thirty different procedures.
State governments, state hospital associations,

private insurers, and private vendors have also
begun posting hospital prices. A second objec-
tive is to protect patients. More than sixty
class-action lawsuits have been filed against
hospitals concerning how much they charge
the uninsured. Lawsuits also have been filed by
other self-pay patients and some private insur-
ers.7 The American Hospital Association
(AHA) recently published guidelines concern-
ing how much hospitals should charge low-
income, uninsured people.8

Markups And
Markdowns

Two commonly used ra-
tios—the ratio of charges to
costs and the ratio of gross to
net revenues—illustrate the
magnitude of the markup that
uninsured and other self-pay

patients are being asked to pay.9
! Charge-to-cost ratios. The ratio of

charges to costs measures the relationship be-
tween actual hospital charges for services
(what self-pay patients are generally asked to
pay) and Medicare-allowable costs (what the
CMS has determined to be the costs associ-
ated with care for all patients, not just Medi-
care patients).10 This ratio for all U.S. hospitals
was 3.07 in 2004 (Exhibit 1).11 In other words,
for every $100 in Medicare-allowable costs,
the average hospital charged $307. Consider-
able variation appears in the ratio of charges to
Medicare-allowable costs by hospital charac-
teristics. Proprietary hospitals had the highest
charge-to-cost ratio (4.10); public hospitals,
the lowest (2.49); still, public hospitals’
charges were two and one-half times their
Medicare-allowable costs. The markup of
charges over costs was much greater in small
urban hospitals (3.25) than in rural hospitals
(2.42). Exhibit 2 shows the same ratios for the
five states with the highest charge-to-cost ra-
tios and the five states with the lowest.

! Gross to net revenues. If the hospital
had actually collected these charges from ev-
ery patient in 2004, the profit margin per hos-
pital would average more than 200 percent.
However, according to AHA data, U.S. hospi-
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“For every $100 in
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costs, the average
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tals had a profit margin of only 5.2 percent in
that year.12 Exhibits 1 and 2 also report the ra-
tio of gross to net revenues. Gross revenues are
similar to the sum of total hospital charges, al-
though non-patient-care services and other
activities might cause a difference between the
two measures.13 Net revenues are the amount
that the hospital actually collects from all pay-
ers, including self-pay patients.14

In 2004, the overall ratio of gross to net rev-
enues was 2.57, which means that for every
$100 the hospital actually collected from all
sources, it initially charged $257. Certain cate-
gories of hospitals have higher ratios of gross
to net revenues than others. For example, hos-
pitals in Alabama, California, Florida, New
Jersey, Nevada, and Pennsylvania had gross-to-

net ratios above 3.0; hospitals located in eigh-
teen other states had ratios below 2.0. The in-
verse of the gross-to-net ratio (net-to-gross) is
0.39, which suggests that the typical hospital
collected only thirty-nine cents of every dollar
charged in 2004.

Widening Gaps Since 1984
In 1984, hospital charges averaged only 35

percent above costs, and gross charges were
only 25 percent above net revenues (Exhibit
3). Since 1984, both ratios have widened
steadily, and much of the divergence has accel-
erated since 2000.15 The charge-to-cost ratio
increased from 1.35 in 1984 to 3.07 in 2004; the
ratio of gross to net revenues increased from
1.25 in 1984 to 2.57 in 2004.
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EXHIBIT 1
Markups Of Hospital Charges And Amounts Actually Paid, By Hospital
Characteristics, 2004

Characteristic Total charges/total costs Gross/net revenue

Overall
National 3.07 2.57

Urban status
Rural
Small urban
Large urban

2.42
3.25
3.01

2.03
2.75
2.48

Ownership
Voluntary
Proprietary
Government

2.99
4.10
2.49

2.50
3.26
2.27

Teaching status
Nonteaching
Other teaching (>0–<0.25 residents per bed)
Major teaching (≥0.25 residents per bed)

3.05
3.23
2.91

2.54
2.68
2.50

Census region
Northeast
Midwest
South
West

3.18
2.82
3.05
3.41

2.73
2.33
2.52
2.89

Bed size
0–99
100–199
200–299
300–499
500+

2.37
3.09
3.25
3.20
3.14

2.01
2.62
2.69
2.70
2.63

SOURCE: Author’s analysis of Healthcare Cost Report Information System (HCRIS) computer files obtained from the Centers for
Medicare and Medicaid Services (CMS) for 2004.
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The gap widened because hospital charges
increased much faster than costs during this
time period, while net revenues have kept pace
with costs. Hospital charges per admission
rose an average of 10.7 percent per year be-
tween 1984 and 2004, while Medicare-allow-
able costs per admission rose only 6.3 percent
per year. Also, the annual rate of increase in net
revenues (6.6 percent per year) has mirrored
the rate of increase in Medicare-allowable
costs (6.3 percent per year), not the annual
rate of increase in charges (10.7 percent per

year) or gross revenues (10.8 percent per
year).16

This suggests that payments to hospitals by
most public and private insurers are rising at
the same rate of increase as Medicare-allow-
able costs and not hospital charges. Net reve-
nues—the amount that public and private in-
surers actually pay—increased an average of
6.6 percent per year during this period, com-
pared with 6.3 percent for Medicare-allowable
costs. In contrast, charges increased an average
of 10.7 percent during this period.
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EXHIBIT 2
Hospital Charge Markups And Amounts Actually Paid, Selected States, 2004

State Total charges/total costs Gross/net revenues

Top 5 states in charge-to-cost ratio
NJ
PA
CA
AL
NV

4.56
4.33
4.04
3.92
3.90

3.94
3.48
3.59
3.29
3.10

Bottom 5 states in charge-to-cost ratio
MT
ID
VT
WY
MD

1.93
1.89
1.89
1.85
1.42

1.58
1.64
1.67
1.54
1.23

SOURCE: Author’s analysis of Healthcare Cost Report Information System (HCRIS) computer files obtained from the Centers for
Medicare and Medicaid Services (CMS) for 2004.

EXHIBIT 3
Increases In Ratio Of Hospitals’ Charges To Cost And Ratio Of Gross To Net Revenues,
Selected Years 1984–2004

SOURCE: Author’s analysis of Healthcare Cost Report Information System (HCRIS) files obtained from the Centers for Medicare
and Medicaid Services, selected years 1984–2004.
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I performed two analyses to see if hospitals
obtained greater net revenues when they in-
creased charges. Comparing the charge-to-
cost ratio to the ratio of gross to net revenues
showed that hospitals with lower charge-to-
cost ratios also had lower gross-to-net ratios.
The simple correlation between the two ratios
was 0.82. When I performed pooled cross-
sectional regression to examine the relation-
ship between increases in charges and net rev-
enues over the period 1984–2004, I found that
hospitals received only a very small proportion
of the increase in charges above the rate of in-
crease in costs. The exact relationship depends
on the functional form and model used.

From this analysis I concluded that when
hospitals increase their charges more than
their Medicare-allowable costs increase, pri-
vate insurers are able to negotiate greater dis-
counts. Most public insurers set their rates in-
dependent of the hospital’s actual charges
anyway, so increasing charges does not effect
public insurance payments.17 When the hospi-
tal increases its charges, most of the increase is
not paid for by insurers, as demonstrated by
the continually increasing ratio of gross to net
charges; only self-pay patients are expected to
pay the higher charges. This leads to the ques-
tion, Why have hospitals been increasing their
charges much more rapidly than their costs
since 1984?

Hospitals Justify Their Higher
Charges

Hospital charges are determined by a
chargemaster file and the services the patient
receives. The hospital or hospital system has
sole discretion in determining the prices on
hospital’s chargemaster. The methodology that
hospitals use to set charges was discussed in a
recent Medicare Payment Advisory Commis-
sion (MedPAC) report, a Wall Street Journal arti-
cle, and a Health Affairs paper by Uwe
Reinhardt.18 All three suggest that hospitals
lack a rigorous methodology to set charges. In
a series of lawsuits by self-pay patients, hospi-
tals have attempted to justify the higher-
charge master file rates in six ways.19

! Patients’ responsibility. One justifica-

tion is that the self-pay patient should have at-
tempted to negotiate a discount from the hos-
pital in advance. There are, however, several
problems with this argument. First, price ne-
gotiation is generally not feasible in emergen-
cies or during an actual hospital stay.20 Second,
uninsured patients already have difficulty ob-
taining hospital care; trying to negotiate rate
reductions simultaneously would exacerbate
their access problems.21 However, the larger
question becomes how much of a discount an
uninsured person actually could have obtained
if he or she had negotiated. Clearly, this varies
from hospital to hospital and case by case.
However, there are some general guidelines.
Most auto insurers, workers’ compensation
plans, and high-deductible health plans can
obtain only a 10 percent discount from full
billed charges.22 Some hospitals give larger dis-
counts to uninsured patients who request
them—often as much as 30 percent.23 How-
ever, the patient must know to ask in advance
and be declared eligible by the hospital; also, a
30 percent discount from charges is still much
less than what most insurers actually receive
(Exhibits 1 and 2).

! Role of charity-care policies. A second
justification is that many uninsured patients
do not actually pay their bills, and the hospital
has a charity-care policy that reduces or elimi-
nates obligations if the patient has an income
below a certain threshold. In fact, most hospi-
tals have such a policy, and the collection rate
from uninsured patients averages only 10 per-
cent. However, there are a number of problems
with this response. First, hospitals no longer
have a Hill-Burton obligation that requires
them to publicize the fact that they offer free
care. A review of the Web sites of many hospi-
tals suggests that they do not publicize their
free-care policies. Second, many hospitals cal-
culate the value of their free care at full
charges, dramatically inflating the value of
their charity care, and still many hospitals are
having difficulty meeting the charity-care ob-
ligations that are required under some state
laws.24 Finally, many uninsured patients are
subject to aggressive collection attempts by
hospitals and collection agencies; as a result,
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medical care costs are a major reason why peo-
ple declare personal bankruptcy.25

! Solvency. A third response from hospi-
tals is that they need the money to remain sol-
vent. Many hospitals justify “cost shifting” be-
cause they are being “squeezed” by Medicare,
Medicaid, managed care plans, and other in-
surers that are dictating or negotiating prices
they consider to be below their actual costs.
There are two problems with this argument.
First, the need to earn a profit is not a justifica-
tion for charging uninsured
and self-pay patients more
than twice what most public
and private insurers are actu-
ally paying. Second, the medi-
cal care costs of treating an
uninsured patient are nearly
identical to those of treating
an insured patient. The differ-
ence in the cost of treating in-
sured and uninsured patients
occurs primarily in the pro-
cesses of billing and collections. These depart-
ments represent only a small proportion of
hospital spending.

! Negotiating strategy. A fourth justifi-
cation made by some hospitals is that high
charges are a good negotiating strategy with
managed care plans. If a plan does not have a
contract with the hospital, then it is expected
to pay full charges. The higher the charges, the
greater the incentive to sign a contract with a
hospital.

! Medicare outlier payments. A fifth
justification is that in the past, some hospitals
increased their charges to obtain higher outlier
payments in Medicare—payments based on
the hospital’s own charges.26 Both the negotia-
tion strategy and the attempt to get additional
outlier payments ignore the fact that unin-
sured and other self-pay patients are actually
expected to pay these higher charges.

! Geographic competitors. A sixth argu-
ment is that other hospitals in the same geo-
graphic area are charging similar rates. One
problem with this argument is that charge-
master rates are never published by most hos-
pitals, and the chargemaster file is generally

not accessible to the public. As a result, it is
impossible for patients to do any real compari-
son shopping. Also, very few insurers actually
pay based on full charges, so the prices are not
based on what is actually paid.

Options For Obtaining Lower Rates
For Self-Pay Patients

Assuming the argument that uninsured and
other self-pay patients should pay reasonable
rates is accepted, then the relevant questions

become as follows: (1) What
is the reasonable rate for un-
insured and other self-pay pa-
tients to pay, (2) should the
rate that other patients are
expected to pay vary by in-
come, and (3) who should de-
termine the reasonable rate?
These issues are being liti-
gated in court and being ac-
tively discussed by state and
federal policymakers.27

There are a number ways to lower the rates
charged to uninsured and self-pay patients.
The most obvious is to provide health insur-
ance to the forty-six million uninsured Ameri-
cans. They would then pay negotiated rates,
and the cost-shifting argument would lose
most of its relevance. A second option is to
have all payers pay a single rate. Countries
such as Germany and Japan hold annual nego-
tiations to set hospital rates. Insurer and hos-
pital representatives sit on opposite sides of
the table, with the government acting as the
referee. However, current antitrust laws pro-
hibit this from occurring in the United States.
Alternatively, the government could set the
rates. In Maryland, hospital charges are set by
the Health Services Cost Review Commission,
a state regulatory body.28 All payers in Mary-
land (including self-pay patients) pay nearly
identical rates to hospitals. Different hospitals
in Maryland have different rates based on their
case-mix, labor costs, and other factors, but
rates do not vary by payer. Hospitals in Mary-
land have the lowest charge-to-cost ratios and
the lowest ratios of gross to net revenues (Ex-
hibit 2).
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Price Transparency
Price transparency has been suggested as

one way to allow patients to comparison shop.
Hospitals (except those in California) are not
required to publish their rates.29 President
Bush and Secretary of Health and Human Ser-
vices (HHS) Michael Leavitt have made price
transparency one of the administration’s
health priorities. There have been congressio-
nal hearings on this issue, and legislation has
been drafted.30 Adopting the objective of price
transparency, some entities have already be-
gun making hospital pricing data available
over the Internet.31 However, most of these
sources do not post chargemaster information;
instead, they aggregate the data at the diagno-
sis-related group (DRG) level. However, since
self-pay patients are billed based on the prices
in the chargemaster file, the value of this infor-
mation is questionable.

Several problems will need to be resolved if
price transparency is to reduce prices to unin-
sured and other self-pay patients. First, it is
not sufficient to simply compare the prices of
only twenty-five items on the chargemaster, as
California is doing, since hospitals can lower
prices for just those twenty-five items. Second,
although a typical hospital bill contains ten to
fifty items, the chargemaster contains an aver-
age of 25,000 items. As a result, any given pa-
tient will use only a small percentage of the
items on the chargemaster. Without knowing
what services they will use in advance, it is im-
possible for patients to comparison shop.

Third, most of the items on the charge-
master are written in code, so that only hospi-
tal administrators and a few experts in the
field can interpret them. I recently examined a
hospital bill for a person who was charged
more than $30,000 for an outpatient proce-
dure.32 Many of the services on the bill were
written in a language that only a coding expert
could understand. One of the items was a
“Bairhugger upper body cov,” with a charge of
$77.55. The same hospital bill contained the
following additional items and associated
charges: Versed 1 MG/ML 2CC VIA—$11.37;
Lactated Ringers 2B2324—$189.00; Valve
IV—$7.15; Pack Custom Cysto—$58.00; Set

Tur—$35.35. How would a patient know if
these were reasonable charges for these items?

Fourth, hospitals are allowed to change
their prices at any time.33 If patients are going
to engage in comparative shopping, then hos-
pital prices must remain constant during the
hospital stay. Finally, posting prices is unlikely
to improve an uninsured person’s bargaining
position because uninsured people are still un-
likely to be able to negotiate discounts with
hospitals even if they know the prices of
nearby hospitals.

Instead of requiring hospitals to post
chargemaster rates, another approach to pro-
mote price transparency is to allow hospitals
to charge a certain percentage above the Medi-
care rate. Hospitals could advertise that their
charge is 110 percent or 130 percent of the
Medicare rate. This would simplify price
transparency because patients would have to
compare only one price. The implementation
cost would be minimal, as all hospitals already
know their Medicare rates. It would, however,
require hospitals to set rates for uninsured and
self-pay patients on the basis of DRGs.34

Setting Maximum Rates For All
Payers

Another option would be to establish a
maximum rate that can be charged to all pay-
ers. Three possible ways to set the maximum
rate are (1) to have the hospital voluntarily set
the maximum rate; (2) to have the rate deter-
mined by the courts; or (3) to have the rate de-
termined legislatively.

! Voluntary efforts by hospitals. Until
recently, many lawyers advised their hospital
clients that the hospital could not discount
charges to self-pay patients because giving
such discounts would violate Medicare rules.
This was clarified by the HHS Office of In-
spector General in 2004, and now hospitals
understand that they can provide discounts
without violating Medicare rules.35 On 29
April 2006 the AHA board of trustees ap-
proved a set of policies to lower the rates for
poor, uninsured people.36 The nonbinding
principles state that uninsured patients with
incomes below 100 percent of the federal pov-
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erty level should receive care at “no charge.”
Patients with incomes of 100–200 percent of
poverty should be asked to pay no more than
the price paid to the hospital under contract
by a public or private insurer, or 125 percent of
the Medicare rate for applicable services.
With patients at incomes above 200 percent of
poverty, hospitals have discretion to set their
rates under the AHA guidelines.

Because the AHA principles were pub-
lished so recently and are not binding on hos-
pitals, it is unclear whether or not they will be
adopted by all hospitals. Not all previous vol-
untary efforts by the hospital industry have
proved successful.37 Many court cases are still
ongoing, and it appears that some hospitals
continue to be unwilling to lower their rates to
the uninsured in spite of the AHA guidelines.

! Litigation. This issue is being litigated
in many federal and state courts. One of the
first cases was Peggy Smallwood vs. HCA.38 In this
case, class certification was not granted, so the
case did not proceed. It turns out that the ma-
jor legal hurdle for the uninsured to overcome
is obtaining class certification. Because an un-
insured person probably does not have suffi-
cient resources to contest the hospital’s rates
alone, class-action lawyers acting on behalf of
all of the uninsured must prove that there is a
class and that the class has certain characteris-
tics in common.39 Class certification on behalf
of the uninsured was attempted in federal
court by a team of class-action lawyers led by
Richard Scruggs, the attorney known for suc-
cessfully suing the tobacco companies. His ini-
tial attempt to obtain class certification was
not granted by the courts. Recently, however,
several courts have granted class certification;
when it is granted, hospitals commonly set-
tle.40 Often, the settlements give discounts to
the uninsured with incomes at a higher federal
poverty level than the AHA guidelines—some-
times as high as 400 percent of poverty. Some
of the settlements also include an asset test.

Some of these options have been the basis of
court settlements. One way is to establish a
rate that is slightly above what the health plan
with the highest rate is paying or by establish-
ing a percentage discount from charges that is

equivalent to what the average private health
plan receives. Another approach is to set a
maximum that hospitals can charge any pa-
tient based on what Medicare pays. In 2004 I
testified to Congress that the maximum that a
hospital could charge should be the Medicare
price plus 25 percent, based on four princi-
ples.41 First, the payment rate should not inter-
fere with the marketplace. Second, the pay-
ment rate should be above what most managed
care plans and private insurers are paying hos-
pitals. Third, the method for determining pay-
ment rates should be transparent to the pa-
tient. Fourth, the system should be easy for the
hospital to administer. The testimony explains
how the 25 percent was derived. The AHA
subsequently used this approach as one of its
measures of appropriate payment for the unin-
sured.

! Legislative remedy. Third, the states or
Congress could legislate a maximum amount
that hospitals can charge. This might be an op-
tion if hospitals do not follow the voluntary
guidelines and the court proceedings become
too onerous. In this instance, the hospitals
might actually prefer legislation because it
clarifies their obligations.

Concluding Comments
I have proposed three main policy prescrip-

tions for ensuring that uninsured and self-pay
patients do not continue to be charged rates
that are two and a half times those charged to
other payers: voluntary rate setting by hospi-
tals, litigation, and legislation. It is unclear ex-
actly how the lower rates would affect hospital
revenues, collections, personal bankruptcies,
or access to care. The financial impact would
vary from hospital to hospital and patient to
patient. Hospitals collect approximately 10
percent of their charges from the uninsured;
however, they collect a much higher percent-
age from other categories of self-pay patients
and from people with certain types of insur-
ance. The impact on hospital revenues would
vary by hospital and would depend on the mix
of uninsured and self-pay patients and on the
level at which rates are set. Collections would
most likely increase, and personal bankrupt-
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cies would probably decline since it would be
easier for an uninsured person to pay an
amount that is two-thirds lower than the rate
being charged now. It is unlikely to have much
impact on access, since most hospitals do not
expect the uninsured to pay the charges and
the other self-pay patients will still be paying
relatively high rates.

The author has participated in numerous lawsuits on
behalf of the uninsured and other self-pay patients. The
Henry J. Kaiser Family Foundation supported the
writing of this paper but was not involved in the
analysis or in drafting the recommendations.
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By Ge Bai and Gerard F. Anderson

Extreme Markup: The Fifty US
Hospitals With The Highest
Charge-To-Cost Ratios

ABSTRACT Using Medicare cost reports, we examined the fifty US
hospitals with the highest charge-to-cost ratios in 2012. These hospitals
have markups (ratios of charges over Medicare-allowable costs)
approximately ten times their Medicare-allowable costs compared to a
national average of 3.4 and a mode of 2.4. Analysis of the fifty hospitals
showed that forty-nine are for profit (98 percent), forty-six are owned by
for-profit hospital systems (92 percent), and twenty (40 percent) operate
in Florida. One for-profit hospital system owns half of these fifty
hospitals. While most public and private health insurers do not use
hospital charges to set their payment rates, uninsured patients are
commonly asked to pay the full charges, and out-of-network patients and
casualty and workers’ compensation insurers are often expected to pay a
large portion of the full charges. Because it is difficult for patients to
compare prices, market forces fail to constrain hospital charges. Federal
and state governments may want to consider limitations on the charge-
to-cost ratio, some form of all-payer rate setting, or mandated price
disclosure to regulate hospital markups.

I
n the United States, hospitals use the
chargemaster, a list of procedure codes
with corresponding prices for thou-
sands of billable items, to record ser-
vices provided, determine the charges

for each service, and generate hospital bills.1,2

Chargemaster rates are established by individual
hospitals and are not subject to any limit in
most states. The rates are often several times
the Medicare-allowable cost of providing care.1

Except in a few situations, hospital markups
(ratios of charges over Medicare-allowable
costs) do not have an effect on the amounts pub-
licly insured patients pay because Medicare and
Medicaid determine their own rules for paying
hospitals.1,3 Other patients, however, can be neg-
atively affected by high hospital markups.
Uninsured patients, who lack bargaining pow-

er, are commonly subject to the full hospital
charges, and their medical bills may be sent to

bill collectors if they do not pay the high mark-
ups.1–3 An estimated thirty million people will
remain uninsured even after the full implemen-
tation of theAffordable CareAct (ACA).4 Patients
with health insurance who receive care at out-of-
network hospitals generally do not benefit from
their private insurers’ negotiated rates with
in-network hospitals and, therefore, may be ex-
pected to pay a high proportion of the full hos-
pital charges. Casualty and workers’ compensa-
tion insurers are usually obliged by law to allow
the insured person to go to any hospital, which
means that they cannot use selective contracting
to get lower rates and thus often pay a high
percentage of hospital charges. Since most
American workers have casualty and workers’
compensation insurance, exposure to these high
markups adds to their insurance premiums.
Privately insured in-network patientsmay also

pay greater premiums as a result of high hospital
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markups. Hospitals with substantial market
power can use the highmarkups as leveragewith
private insurers in price negotiations.5 High
markups and the possibility for high revenues
fromout-of-network patientsmake the option of
joining a network less attractive to these hospi-
tals, so they are less willing to negotiate with
private insurers. At the same time, insurers are
motivated to include hospitals in their networks
to reduce the likelihood of having subscribers
pay high out-of-network prices. Consequently,
high markups may add to private insurance pre-
miums andplay a role in the rise of overall health
care spending.5

Collectively, this systemhas the effect of charg-
ing the highest prices to the most vulnerable
patients and those with the least market pow-
er.1–3,6,7 While it is not uncommon for those with
the least market power to pay the highest prices
in many industries, in the case of hospitals, the
very large differential in the markups charged
to various patient groups and the pivotal role
played by hospitals in caring for critically ill pa-
tients are worthy of policy makers’ attention.
Controversy over very high hospital charges

has triggered media attention, numerous law-
suits, activism on the part of consumer groups,
and efforts to limit hospital charges.8–11However,
no federal or state law, other than in Maryland
and West Virginia, regulates hospital markups.12

The ACA requires nonprofit hospitals to provide
discounts to eligible uninsured patients. How-
ever, the same provision lets individual non-
profit hospitals determine their own eligibility
standards, does not address the levels of the
markup faced by out-of-network patients and
casualty and workers’ compensation insurers,
and does not apply to for-profit hospitals.13

In this study we examined the fifty hospitals in
the nation with the highest markups in 2012.We
first examined the descriptive characteristics of
all hospitals in our sample and then focused on
the fifty hospitalswith thehighest charge-to-cost
ratios. We describe their characteristics and
geographic distribution and then discuss the
causes and negative consequences of high hos-
pital markups. We conclude by making policy
recommendations.

Study Data And Methods
Data We used the 2012 Medicare cost reports
from the Centers forMedicare andMedicaid Ser-
vices (CMS). The cost reports contain financial
information for all Medicare-certified hospitals
in the nation for their fiscal year beginning
sometime between May 1, 2012, and April 30,
2013. We deleted forty-nine hospitals that had
data anomalies in their charge-to-cost ratios.

These hospitals had charge-to-cost ratios less
than 0.2, and forty-four of them did not report
any net revenue information on the cost report.
Our final sample contained 4,483 hospitals.
Charge-To-Cost Ratio We used the overall

hospital charge-to-cost ratio to measure the
markup of chargemaster rates over Medicare-
allowable costs. The charge-to-cost ratio is calcu-
latedas ahospital’s total gross chargesdividedby
its total Medicare-allowable cost.1 We obtained
the gross charge data from line 202 in column 5
of Form CSM-2552-10,Worksheet C, part I, “Cal-
culation of Ratio of Costs to Charges,” submitted
by the hospitals. The Medicare-allowable cost
refers to the cost determined by the CMS to be
associated with care for all patients, not just
Medicare patients.1 Medicare-allowable cost in-
cludes both direct patient cost (for example,
emergency department, operating room, and
intensive care) and indirect general service cost
(for example, administration, laundry, and
pharmacy) but excludes items not related to
the patient care provided by the hospital, such
as services of the gift shop and private physi-
cians’ offices.We obtained the cost data from line
202 in column 8 of the worksheet mentioned
above.
Limitations There are a number of important

limitations to consider. First, the Medicare cost
report does not separate costs by inpatient and
outpatient hospital setting. The charge-to-cost
ratio may vary for inpatient and outpatient care.
Second, theMedicare cost report provides aggre-
gate information on the markups and does not
report data on the markup for specific insurers.
If a hospital offers a discount to certain catego-
ries of uninsured patients, its cost report does
not report this information. Third, Medicare
cost reports are based on administrative records
submitted by hospitals, so there may be human
error and systematic inaccuracies within the
data. Fourth, before 2011 a slightly different for-
mat was used in the Medicare cost reports that
could complicate comparisons to earlier years.
Finally,not all hospitalshave the samecost struc-
ture, and there is significant cost variationacross
hospitals.14–16 The charge-to-cost ratio, which is
influenced by individual hospitals’ cost control
practices, therefore, is not a perfect measure of
the extent of overcharging.

Study Results
Descriptive StatisticsOnaverage,UShospital
charges were 3.4 times the Medicare-allowable
cost (hereafter referred to simply as cost) in
2012. In other words, when the hospital incurs
$100 of Medicare-allowable costs, the hospital
charges $340. Over time, hospital markups have
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increased. The increases began in the late 1980s
and started to accelerate in 2000.1 In 1984 the
average charge-to-cost ratio was 1.35.1 In 2004
and 2011 the average charge-to-cost ratio was
3.07 and 3.30, respectively. Themarkup in 2012,
therefore, represents a 10 percent increase from
2004, and 3 percent increase from2011.1 In 2012
the average charge-to-cost ratio (3.4)was greater
than the median (3.1), which suggests that the
distribution was skewed to the right. The mode
(or the most common ratio) was 2.4. The 10 per-
cent lowest-charging hospitals had charge-to-
cost ratios below 1.5, while the upper 10 percent
had ratios above 5.7. In this study we focused on
the fifty hospitals or approximately the 1 percent
with the highest charge-to-cost ratios.

Fifty Hospitals With The Highest
Charge-To-Cost Ratios
Most hospitals are in the 1.5–4.0 range (Exhib-
it 1).However, the tail of this distribution is quite
long, and the fifty hospitals with the highest
ratios charge, on average, 10.1 times their cost.
This means that they are charging markups of
more than 1,000 percent. These hospitals are

outliers in the distribution. The minimum
charge-to-cost ratio among them is 9.2—more
than three standarddeviations above the average
for all hospitals. The maximum charge-to-cost
ratio is 12.6—more than five standard deviations
above the average for all hospitals.17

For-profit hospitals are disproportionately
represented in these fifty hospitals—forty-nine
(98 percent) are for profit, compared to 30 per-
cent in the overall sample (Exhibit 2). These fifty
hospitals are more likely to be located in urban
areas (86 percent versus 68 percent for all hos-
pitals) but less likely to be teaching hospitals
(18 percent versus 24 percent for all hospitals).
These fifty hospitals are also more likely to be

affiliated with a health care system (94 percent
versus 56 percent for all hospitals).18 Just one
for-profit hospital system (Community Health
Systems) operates half of the fifty hospitals with
the highest markups (Exhibit 3). Hospital Cor-
poration of America operates more than one-
quarter of them.
The fifty hospitals are distributed across thir-

teen states, with 76 percent located in southern
states (Exhibit 4). Florida has 40 percent of the
fifty hospitals with the highest markups. It is
worth noting that among these thirteen states,
only California and New Jersey have state legis-
lation that requires for-profit hospitals to offer
price discounts to eligible uninsured patients.19

As a result, uninsured patients receiving care in
the forty-six hospitals outside of California and
New Jersey are able to charge approximately ten
times cost, unless these hospitals voluntarily of-
fer price discounts. The names of the fifty hos-
pitals, state, ownership, urban or rural location,
numbers of beds, numbers of residents, and
charge-to-cost ratios are listed in the online Ap-
pendix.20

Discussion
Markups of the fifty hospitals with the highest
charge-to-cost ratios are 9.2–12.6 times the
Medicare-allowable costs.While publicly insured
patients typically pay comparatively close to ac-
tual cost, uninsured patients, out-of-network pa-
tients, and casualty and workers’ compensation
insurers do not have comparable bargaining or
regulatory power and thus are charged either the
full amount or a high percentage of the full
amount, unless the hospitals voluntarily offer
discounts. Hospitals’ high markups, therefore,
subject many vulnerable patients to exceptional-
ly high medical bills, which often leads to per-
sonal bankruptcy or the avoidance of needed
medical services.1,21,22 Furthermore, privately in-
sured patients may also pay a greater premium
because high markups give hospitals greater

Exhibit 1

Hospitals’ Charge-To-Cost Ratios, 2012

SOURCE Authors’ analysis of Healthcare Cost Report Information System (HCRIS) computer files
obtained from the Centers for Medicare and Medicaid Services (CMS) for 2012. NOTES Each bar
shows the number of hospitals that fall into the indicated range or “bin” on the spectrum of observed
charge-to-cost ratios, starting with 0.0 to 0.4 and progressing upward in increments of 0.5. The or-
ange bars represent the fifty hospitals with the highest charge-to-cost ratios. The red line marks the
minimum charge-to-cost ratio among these fifty hospitals.
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bargaining power with private insurers in price
negotiations. As a result, high markups play a
role in the rise of overall health care spending.5

Hospital executives have suggested that the
high charge-to-cost ratio is partially attributable
to the slow rate growth in Medicare and Medic-
aid spending and the need to have operating
surpluses in order to remain in business. Clearly,
hospitals need to receive sufficient revenue to
remain in business, and having revenues that
are above costs is necessary. This argument,
however, cannot completely explain the wide
variation in the charge-to-cost ratio shown in
Exhibit 1 or why some hospitals are charging
ten times their own costs.
Prices are rarely discussedwithpatients before

treatment because of patients’ lack of time, abili-
ty, and knowledge; physicians’ professional
norms against discussing fees; the complexity
of hospital accounting; and the lack of price
transparency.9 Consider the patient wanting to
compare hospital prices before an elective sur-
gery. That person would need to know differenc-
es in quality and patient satisfaction across the
potential hospitals for the specific procedure.
The patient would also want to compare prices
across the potential hospitals using the charge-
master file and the Medicare cost report. Both
documents are extremely complex, and a com-
parison is impossible unless the patient knows
exactly which services will be ordered and how
the services will be coded. Some hospitals might
unbundle services (creating more categories of
billable services to maximize revenue), which
makes it more challenging for patients to pre-
cisely estimate a price for the total service. Fur-
thermore, the price and quality of physicians
and other clinicians caring for the patient would
need to be compared as well. Knowing all of the
relevant information about the hospital without
knowing the price and quality of physician ser-
vices is like purchasing a suit and only knowing
the price of the pants. The patient, however,
usually does not know all of the physicians who
will provide care, because somephysicians are in
network and others are out of network, a factor
that could significantly affect the actual amount
the patient would pay.
Simply speaking, a patient wanting to com-

pare hospital prices faces a substantial informa-
tion asymmetry for an elective procedure, and
the time necessary to conduct price and quality
comparisons is certainly not available in most
medical emergencies. The result is a market
failure that forces uninsured patients, out-of-
network patients, and casualty and workers’
compensation insurers to pay charges that are
marked up multiple times above costs and are
much higher than what publicly insured and

privately insured in-network patients pay. The
current regulatory environment, unfortunately,
does little to correct this market failure. The ex-
tent of this market failure is especially salient in
these fifty hospitals.

Policy Implications
There are several possible solutions to this mar-
ket failure. First, federal and state policy makers
could require hospitals to post their overall
charge-to-cost ratios on their website, or the
Medicare program could post them. This infor-
mation is currently available in theMedicare cost
reports, but it is extremely difficult for the public

Exhibit 2

Characteristics Of The Fifty Hospitals With The Highest Charge-To-Cost Ratios And All
Hospitals, 2012

SOURCE Authors’ analysis of Healthcare Cost Report Information System (HCRIS) computer files
obtained from the Centers for Medicare and Medicaid Services (CMS) for 2012.

Exhibit 3

Distribution Of The Fifty Hospitals With The Highest Charge-To-Cost Ratios, By System
Affiliation, 2012

SOURCE Authors’ analysis of Healthcare Cost Report Information System (HCRIS) computer files
obtained from the Centers for Medicare and Medicaid Services (CMS) for 2012.
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to obtain. This public disclosure would reduce
the information asymmetry of hospital price
faced by patients and may deter hospitals from
establishing excessively high markups.
For this to be truly effective, hospitals would

need to be required to implement a uniform
markup across all hospital departments. Cur-
rently, the markup varies substantially across
medical services in the same hospital, and an
overall hospital-level charge-to-cost ratio might
not reflect the extent of markup for a specific
patient. For example, among the fifty hospitals
analyzed in this study, theaverage charge-to-cost
ratio for anesthesiology is 112, for diagnostic
radiology it is 15, and for nursery it is 3. To
overcome this limitation, oneoption is to require
all hospitals to use a uniformcharge-to-cost ratio
for all services and disclose this ratio. This ap-
proach, by reducing the variation of markups
across services, wouldmake it easier for patients
to compare hospital prices.
This would require a major accounting effort.

Hospitals have established their chargemaster
rates to maximize revenue, initially to maximize
revenues in the Medicare programs and now in
the private sector. In the current system, hospi-
tals incur substantial general indirect service
cost andmust allocate it to each individual direct

service category. Because the allocation metric
differs among hospitals, the cost base for each
service category is not perfectly comparable
across hospitals. Therefore, to make themarkup
constant for all services would be a complex ac-
counting process.
These technical solutions may not actually

solve the problem anyway. Public disclosure of
hospital markup information is useful only if
patients have a real option to choose among
competing hospitals. This is clearly not the case
when patients are in medical emergencies. Even
for elective services, the ability to comparison
shop is severely limitedby imperfect information
about what specific services will be ordered by
thephysicians,whatphysicianswill beproviding
the services, and how the services will be billed
(for example, bundled or unbundled).
A second option is to legislate a maximum

markup over cost that a hospital can charge to
any patient, similar to that proposed by Barak
Richman, Mark Hall, and Kevin Schulman and
several other previous studies.1,3,9 The legislature
could say that the most a hospital can charge a
patient isX times the cost of treating thatpatient.
This would reduce the level of markups for the
most extreme cases but would do little to change
the behavior ofmost hospitals. Alternatively, the

Exhibit 4

Distribution Of The Fifty Hospitals With Highest Charge-To-Cost Ratios, By State, 2012

SOURCE Authors’ analysis of Healthcare Cost Report Information System (HCRIS) computer files obtained from the Centers for Medi-
care and Medicaid Services (CMS) for 2012.
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legislature could decide that themaximum rate a
hospital can charge is based on the rate negoti-
atedwith a health plan or the rateMedicare pays.
The legislation could allow thehospital to charge
a slightly higher rate than the health plan or
Medicarewill reimburse. At the federal level, this
rate limit could be implemented through a mod-
ification of Medicare participation conditions
for hospitals.
Existing laws in some states use a variant of

this approach to protect uninsured patients
against high hospital charges. California’s Hos-
pital Fair Pricing Act, for example, requires all
California hospitals to charge uninsured pa-
tients with an annual household income below
350 percent of the federal poverty level no more
than what Medicare would pay.8 In most hospi-
tals, the Medicare rate is within 90 percent of
costs, not200percent or, in the case of these fifty
hospitals, 1,000 percent of costs.6 This approach
is likely to benefit not only uninsured patients,
out-of-network patients, and casualty and work-
ers’ compensation insurers, but also in-network
patients. As hospitals become less able to gener-
ate high markups from out-of-network patients,
theywill bemotivated to joinnetworks and agree
on lower negotiated prices. Using a similar idea,
theMedicare program requires hospitals to limit
their charges toMedicare Advantage plans to the
Medicare fee-for-service (FFS) levels. This pro-
tection greatly strengthens Medicare Advantage
plans’ negotiating position.5,23

The ACA contains provisions requiring non-
profit hospitals to discount their charges for eli-
gible uninsured patients to no more than the
amount paid by any commercial health plan.
The protection provided by the ACA, however,
is limited. First, nonprofit hospitals retain dis-
cretion to determine their own patient eligibility
criteria for discounted charges. Second, the law
is silent on hospital pricing practices for out-of-
networkpatients and casualty andworkers’ com-
pensation insurers. Third, for-profit hospitals
are not required to offer discounted prices to
uninsured patients. This study shows that for-
profit hospitals are more likely than others to
have extreme markups.
The third solution is for legislatures to require

all insurers to use the same payment system but
not necessarily pay the same rates. In this pay-
ment system, all private and public insurance
plans would pay hospitals according to a single
payment method such as diagnosis-related
groups.Theactual rates coulddiffer from insurer
to insurer, but all insurers would base their rates

on the same payment system. This would facili-
tate price comparisons since the negotiated pric-
es are all based on a single payment method.
Besides facilitating price comparisons and price
negotiations, having a single payment system
has the added benefit of lowering administrative
costs to both insurers and providers.
One variant is to have the fee schedule negoti-

ated periodically between representatives of
health insurers and representatives of health
care providers.6,24 Several countries, such as Ger-
many, Japan, and Switzerland, use this type of
system.6,24 Another variant is to have the govern-
ment determine the rate—a system that the State
ofMarylandhasbeenusing for fourdecades.25 To
implement these twovariants, admittedly,would
require fundamental changes to the current pay-
ment system and would be subject to consider-
able political challenges.While the larger politi-
cal challenge is to get all insurers to pay the same
rates, an easier political challenge might be to
get all insurers to use the same payment system.

Conclusion
We found that fifty US hospitals had charges
that, on average, were ten times their Medi-
care-allowable cost. These hospitals’ charge-to-
cost ratios were more than three standard devia-
tions above the US average, which suggests that
they areoutliers andwarrant additional scrutiny.
Our analysis showed that forty-nine of these fifty
hospitals are for-profit, forty-six are owned by
for-profit hospitals systems, twenty-five are in
just one for-profit system, and twenty are in Flor-
ida. These hospitals are outliers—the typical hos-
pital charged 3.4 times its Medicare-allowable
costs, 20 percent of hospitals charged less than
twice their cost, and hospitals in Maryland had
markups of less than 1.5—lower than those of
hospitals in any other state.
The main causes of these extremely high

markups are a lack of price transparency and
negotiating power by uninsured patients, out-of-
network patients, casualty and workers’ com-
pensation insurers, and even in-network insur-
ers. Federal and state policy makers need to
recognize the extent of hospital markups and
consider policy solutions to contain them. Op-
tions include limitations on the overall charge-
to-cost ratio, limitations on the charge-to-cost
ratio for specific services, some unified form
of all-payer rate setting, andmandated price dis-
closure.

▪

◀40%
In Florida
Of the fifty hospitals with
the highest markups,
40 percent are in Florida.
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APPENDIX A: List Of The 50 Hospitals With The Highest Charge-To-Cost Ratios, 2012  
Rank Hospital Name (Affiliated System) State Ownership Location Beds Teaching Ratio 

1 North Okaloosa Medical Center (CHS) FL For-profit Urban 110 N 12.6 
2 Carepoint Health-Bayonne Hospital (Carepoint) NJ For-profit Urban 268 N 12.6 
3 Bayfront Health Brooksville (CHS) FL For-profit Urban 244 N 12.5 
4 Paul B Hall Regional Medical Center (CHS) KY For-profit Rural 72 N 12.5 
5 Chestnut Hill Hospital  (CHS) PA For-profit Urban 129 Y 11.9 
6 Gadsden Regional Medical Center (CHS) AL For-profit Rural 300 N 11.9 
7 Heart of Florida Regional Medical Center (CHS) FL For-profit Urban 194 N 11.5 
8 Orange Park Medical Center  (HCA) FL For-profit Urban 297 N 11.4 
9 Western Arizona Regional Medical Center (CHS) AZ For-profit Urban 139 N 11.4 

10 Oak Hill Hospital (HCA) FL For-profit Urban 236 N 11.0 
11 Texas General Hospital  TX For-profit Urban 41 N 10.8 
12 Fort Walton Beach Medical Center (HCA) FL For-profit Urban 257 N 10.6 
13 Easton Hospital (CHS) PA For-profit Urban 221 Y 10.4 
14 Brookwood Medical Center (TENET) AL For-profit Urban 631 N 10.3 
15 National Park Medical Center (Capella Healthcare) AR For-profit Urban 163 N 10.3 
16 St. Petersburg General Hospital (HCA) FL For-profit Urban 215 Y 10.2 
17 Crozer Chester Medical Center (Crozer-Keystone) PA Nonprofit Urban 583 Y 10.1 
18 Riverview Regional Medical Center (CHS) AL For-profit Urban 281 N 10.0 
19 Regional Hospital of Jackson (CHS) TN For-profit Rural 115 N 9.9 
20 Sebastian River Medical Center (CHS) FL For-profit Urban 154 N 9.9 
21 Brandywine Hospital (CHS) PA For-profit Urban 169 N 9.9 
22 Osceola Regional Medical Center (HCA) FL For-profit Urban 257 N 9.8 
23 Decatur Morgan Hospital - Parkway Campus  AL For-profit Urban 120 N 9.8 
24 Medical Center of Southeastern Oklahoma (CHS) OK For-profit Rural 148 Y 9.8 
25 Gulf Coast Regional Medical Center (HCA) FL For-profit Urban 176 N 9.8 



Rank Hospital Name State Ownership Location Beds Teaching Ratio 
26 South Bay Hospital (HCA) FL For-profit Urban 112 N 9.7 
27 Fawcett Memorial Hospital (HCA) FL For-profit Urban 238 N 9.7 
28 North Florida Regional Medical Center (HCA) FL For-profit Urban 335 N 9.6 
29 Doctors Hospital of Manteca (TENET) CA For-profit Urban 73 N 9.6 
30 Doctors Medical Center (TENET) CA For-profit Urban 445 Y 9.6 
31 Lawnwood Regional Medical Center & Heart Institute (HCA) FL For-profit Urban 365 N 9.6 
32 Lakeway Regional Hospital (CHS) TN For-profit Urban 135 N 9.6 
33 Brandon Regional Hospital (HCA) FL For-profit Urban 398 N 9.6 
34 Hahnemann University Hospital (TENET) PA For-profit Urban 496 Y 9.5 
35 Phoenixville Hospital (CHS) PA For-profit Urban 137 N 9.5 
36 Stringfellow Memorial Hospital (CHS) AL For-profit Urban 125 N 9.5 
37 Lehigh Regional Medical Center (CHS)  FL For-profit Urban 88 N 9.5 
38 Southside Regional Medical Center (CHS) VA For-profit Urban 300 N 9.5 
39 Twin Cities Hospital (HCA) FL For-profit Urban 59 N 9.5 
40 Olympia Medical Center CA For-profit Urban 204 N 9.4 
41 Springs Memorial Hospital (CHS) SC For-profit Rural 193 N 9.4 
42 Regional Medical Center Bayonet Point (HCA) FL For-profit Urban 272 N 9.4 
43 Dallas Regional Medical Center (CHS) TX For-profit Urban 176 N 9.4 
44 Laredo Medical Center (CHS) TX For-profit Urban 327 N 9.3 
45 Bayfront Health Dade City (CHS) FL For-profit Urban 120 N 9.3 
46 Pottstown Memorial Medical Center (CHS) PA For-profit Urban 193 N 9.3 
47 Dyersburg Regional Medical Center CHS) TN For-profit Rural 95 N 9.2 
48 South Texas Health System (Universal Health Services) TX For-profit Urban 816 Y 9.2 
49 Kendall Regional Medical Center (HCA) FL For-profit Urban 412 Y 9.2 
50 Lake Granbury Medical Center (CHS) TX For-profit Rural 43 N 9.2 

 
SOURCE: Authors' analysis of Healthcare Cost Report Information System (HCRIS) computer files obtained from the Centers for Medicare and Medicaid 
Services for 2012.  
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*738  Introduction

In 2005, David Swanson was injured in an auto accident in Minnesota. He incurred $62,259.30 in medical bills. 1  Swanson

paid $1169.80 out of pocket in copayments for these bills, which left a $61,089.50 balance. 2  Swanson also paid $4570.64 in

insurance premiums during the two-year period between the accident and the resultant lawsuit. 3  Because of a prenegotiated

contractual arrangement between Swanson's hospital and his insurance company, Swanson's hospital wrote off $43,445.74 4

and his insurance company paid $17,643.76 to satisfy the remaining balance. 5  Swanson commenced a personal injury suit

against both the driver and the owner of the vehicle in 2007 and ultimately recovered $5740.44 for his medical expenses. 6  This

damage award was calculated based on the amount that Swanson paid out of pocket in insurance premiums and copayments. 7

Rebecca Howell was injured in an auto accident in California. 8  She incurred $189,978.63 in medical bills. 9  Howell's insurance

provider also enjoyed a contractual discount and paid only $59,691.73 to satisfy the $189,978.63 in medical costs. 10  In 2009,
the California Court of Appeal held that Howell should recover the full $189,978.63--the amount her insurance company paid,

$59,691.73, plus the amount written off, $130,286.90. 11  Unlike Swanson, Howell's recovery included payments made by her
insurance company.

*739  The California Supreme Court recently reviewed Howell's case to examine the common law collateral source rule and
to decide how to calculate medical damages. Prior to the California Supreme Court's decision in Howell v. Hamilton Meats

& Provisions, Inc., 12  California courts following the collateral source rule allowed plaintiffs like Howell to recover the full

amount billed (in Howell's case, $189,978.63). 13  The court in Howell reinterpreted the collateral source rule, however, and
held that the rule does not allow recovery of written-off expenses because “the injured plaintiff did not suffer any economic

loss in that amount.” 14  Howell's medical damages award was therefore limited to the amount her insurance company paid

plus her out-of-pocket costs. 15

Swanson's and Howell's cases illustrate the lack of consensus among courts regarding how to calculate medical damages in

personal injury cases. 16  This analysis is complicated when a third party, such as a health insurer, has made payments that

might mitigate the damages. 17  The role of third-party payments in damage calculations is governed by the collateral source
rule: A tortfeasor-defendant cannot mitigate the damages he owes to a plaintiff by introducing evidence of collateral source

payments. 18  This common law rule has been modified in various ways, however, by states attempting to calculate medical

damages accurately. 19  A plaintiff like Howell could collect $189,978.63 in a state that has adopted the common law rule--or
a sum well under $10,000 in a state employing a modified rule. Thus, the damages a defendant owes in a personal injury case
depend on what version of the collateral source rule is used in the state where the injury occurred.
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The collateral source rule developed during a time when having health insurance was considered rare and plaintiffs recovered

medical damages to pay for medical expenses directly from defendants. 20  Thus, a rule that excluded health *740  insurance
payments when calculating medical damages did not generally overcompensate personal injury plaintiffs. As health insurance
has become more common, however, some states have begun to question the practicality of the rule and to modify it. States
that have modified the collateral source rule raise questions such as (1) whether the insurance company or the tortfeasor should
pay for the harm a tortfeasor causes to an insured plaintiff, and (2) how much the tortfeasor should fairly be required to pay if

he owes medical damages. 21  These factors are further complicated by the wide variation in medical costs, which depends on

whether a plaintiff is insured or uninsured, and if plaintiff is insured, on what type of insurance plaintiff holds. 22

Because of various state modifications to the collateral source rule, the amount of medical damages recoverable in personal
injury suits can vary widely from jurisdiction to jurisdiction. Thus, states currently measure medical damages in one of three

ways: (1) by allowing the plaintiff to recover for the full billed charge, 23  (2) by reducing the amount of medical damages by the
amount paid by the plaintiff's insurance company, or (3) by reducing medical damages by the amount the plaintiff's insurance

company paid but offsetting this amount by premium payments made by the plaintiff. 24

Consider the Howell case in light of these issues. Assuming the defendant, Hamilton Meats & Provisions, Inc., is liable to
Howell for her injuries, how much does it owe in medical damages? Under the common law collateral source rule, Howell would
be able to recover the entire billed amount, since third-party insurance payments would not be considered. In states employing
the traditional rule, the defendant would owe Howell $189,978.63. It is not clear that this is a *741  fair measure of damages,
however, given that Howell's expenses were fully covered by her insurance company. Even if one accepts that Howell's medical
recovery is necessary because she will have to reimburse her insurance company for its payments, she would owe them only

the $59,691.73 that they paid. 25  On one hand, if she recovers the entire billed amount, she will receive a $130,286.90 windfall.
On the other hand, it seems incongruous that a tortfeasor who injures an insured person whose costs are reimbursed will incur
less liability (and therefore be better off) than one who injures an uninsured person. The above considerations and the striking
discrepancies between the billed amount and the discounted amount paid by insurance companies illustrate why the formula

for calculating medical damages varies widely among states. 26

On March 23, 2010, President Barack Obama signed into law the Patient Protection and Affordable Care Act (PPACA). 27

PPACA drastically alters the initial motivation for the collateral source rule. 28  Although this Comment examines potential
modifications to the collateral source rule in light of PPACA's individual mandate, the analysis set forth also provides guidance

on how to revamp the *742  collateral source rule in light of any future healthcare reforms. 29  The need to reform the collateral
source rule was apparent even before PPACA's enactment, as evidenced by the assortment of ways that states have attempted

to define medical damages. 30  Therefore, courts reviewing the justifications for the collateral source rule under any future
healthcare reform can draw on the reasoning in this Comment.

The collateral source rule, which developed at a time when having health insurance was rare, needs to be reexamined. Because of

PPACA's individual mandate requirement (effective January 1, 2014), almost everyone will be insured. 31  Thus, defendants will
rarely, if ever, encounter plaintiffs whose medical bills are paid in full at the billed rate rather than at the lower negotiated rate

paid by insurance companies. 32  This also means that medical providers will usually receive a lower negotiated reimbursement

rate rather than the higher billed charge 33  as full payment for services. 34  It is therefore necessary to ask whether courts
following the collateral source rule should still use billed charges in calculating medical damages when medical providers
themselves are accepting lower negotiated rates.

This Comment argues that PPACA will diminish the justification for the collateral source rule and change the way courts
determine medical damages in personal injury suits. Part I lays out the collateral source rule and explains how the two parts of
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the rule result in medical damages being awarded at the billed amount. Part I also explores different ways that medical damages
could be calculated for an insured plaintiff depending on how the reasonable cost of medical care is defined.

To understand how PPACA changes the rationales behind the collateral source rule, it is necessary to identify the main rationales
set forth in support of the rule. Part II contributes to existing literature on the collateral source rule by classifying the various
arguments courts have offered in support of the rule into four categories: *743  deterrence, avoiding unjust enrichment,
incentivizing risk mitigation, and restoration.

Part III of this Comment argues that under PPACA, the individual mandate and the provisions that standardize insurance
contracts will cause courts to change how they calculate medical damages. Once almost everyone is insured, medical providers
will rarely receive payment for the full amount they bill. This will require courts to reevaluate whether calculating medical
damages at the billed amount is fair. Part III then examines how the four rationales for the collateral source rule change after
PPACA. I conclude that after PPACA those rationales weaken, and it becomes more logical to calculate medical damages based
on insurance reimbursement rates and insurance premium payments.

Although many states have modified or abrogated the collateral source rule, these solutions are inadequate in light of PPACA.
Part IV of this Comment fills a void by proposing a new way to calculate medical damages while still factoring in rationales
underpinning the collateral source rule. Part IV proposes that after PPACA, courts calculate medical damages using negotiated
reimbursement rates and a percentage of premiums the plaintiff paid.

I. Background

The common law collateral source rule states that a tortfeasor-defendant cannot mitigate the damages he owes to a plaintiff by

introducing evidence of collateral source payments. 35  Collateral source payments are payments by third parties to a plaintiff
or to a medical provider on the plaintiff's behalf as a result of injuries the defendant caused. These third parties are wholly
unrelated to the suit and bear no relation to the defendant who allegedly caused the plaintiff harm. Under the rule, collateral
source payments such as insurance payments, employment benefits, gratuities, and social legislation benefits may not be used

to mitigate damages a defendant owes; 36  if a plaintiff receives compensation for injuries from a third party, the defendant will
nonetheless be liable to the plaintiff for the total cost of the *744  plaintiff's medical care. Although there are many types of
collateral sources, this Comment's focus is on payments made by private health insurance companies.

Under common law, the collateral source rule has two parts: an evidentiary part and a damages part. 37  The evidentiary part

of the rule prevents the jury from learning about any collateral source payments a plaintiff receives. 38  This means jurors are
told only the amount billed for the plaintiff's medical services and not the lesser amount ultimately paid by the plaintiff's health
insurance company. Since a jury will not be aware of insurance payments, a jury might award medical damages that are higher
than the amount the plaintiff or insurer ultimately pays for medical care. The damages part of the rule prevents a trier of fact

from mitigating the damages a defendant owes by amounts third parties already paid to the plaintiff. 39  Barring mitigation
based on collateral source payments, however, also means that defendants are prevented from reducing the damages owed to

the amount actually paid by insurance companies, even when medical providers accept this lesser amount as payment in full. 40

In the context of medical care, the amount a medical provider bills is rarely a true reflection of what they are actually paid or
expect to be paid for rendering care.

A brief discussion of terminology is necessary to understand the complexity of the collateral source rule. For the purpose of this

Comment, the full amount a medical provider bills a patient is the “billed charge.” 41  It is now common practice, however, for
medical providers to negotiate with health insurance companies and agree to provide care to insured individuals at a rate lower

than the billed charge. 42  The lower rate that medical providers set with insurance companies is often referred to as a negotiated

reimbursement rate. 43  Although a medical provider sets a billed charge amount for their medical services, if the patient is
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insured, the insurer will likely pay the provider the lower negotiated reimbursement rate. 44  The *745  difference between a

billed charge and the lower negotiated reimbursement rate can be as much as 250 percent. 45  Currently, the only people subject
to medical services at the billed charged rate are uninsured individuals. Uninsured individuals who seek medical care generally

do not know they can negotiate billed charges. 46  The uninsured population consists mainly of wealthy individuals who opt

not to have health insurance and people who cannot afford insurance. 47  People who cannot afford insurance likely also cannot

afford to pay the billed charge. 48  Therefore, medical providers are rarely able to collect the billed charge amount. 49

When determining medical damages, courts attempt to determine the economic harm the plaintiff suffered, which is measured
by the cost of the medical services received. As the brief discussion above illustrates, however, the costs of medical services vary
based on whether the billed charge or negotiated reimbursement rate is used and on the negotiated rate for particular insurers.

Consider the following two people, Matt and Lisa. Both are injured, and they each incur $100,000 in billed charges for treatment
they received at a hospital:

(a) Matt has health insurance and pays a monthly premium of three hundred dollars to his health insurance company. 50

Because he is insured, his insurance company pays the hospital $30,000 for his medical expenses. This $30,000 is a negotiated
reimbursement rate that the hospital accepts as payment in full for the original $100,000 billed charge. The difference between
the billed charge and the negotiated reimbursement *746  rate (in this case $70,000) is considered a written-off amount and
is not paid or owed by anyone.

(b) Lisa does not have health insurance and thus has not incurred monthly premium costs. Therefore, she will be liable for the
full billed charge for her medical services--$100,000.

Now imagine that John caused both Matt and Lisa's injuries and assume that the only question is how much John owes to

each of them for the medical expenses they incurred. 51  Lisa's medical damages are straightforward: Since Lisa owes the entire
billed charge of $100,000 to the hospital for her treatment, she will likely recover the entire amount from John. Matt was also
billed $100,000, but the hospital accepted a lower negotiated rate, $30,000, as full satisfaction of the bill. Two issues further
complicate how Matt's medical damages are calculated: (1) The $30,000 was not paid by Matt but by his insurance company; and
(2) to get this insurance benefit, Matt had been paying monthly premiums of $300 per month. The first issue raises the question
of whether Matt should be reimbursed for money he did not pay out of his own pocket. The second issue raises the question
of whether premium payments should be included in medical damages calculations. This issue turns on whether $30,000 or

$100,000 is considered the true measure of Matt's medical costs. 52

A. Different Ways to Measure the Reasonable Cost of Medical Expenses

There are a few possible ways to calculate Matt's damages award:
(a) The collateral source rule. John could owe Matt $100,000 in medical damages since that is the amount originally billed.
This approach assumes that the reasonable cost of medical expenses is the billed charge amount. This scenario reflects the
common law collateral source rule.

(b) The negotiated reimbursement rate. John could owe Matt $30,000--the amount actually paid by the insurance company to
satisfy the medical bill. This approach assumes that the reasonable cost of medical expenses is the negotiated reimbursement
rate, but it ignores any premium payments Matt made.

*747  (c) The negotiated reimbursement rate plus premiums. John could owe Matt the $30,000 his insurance company paid,
plus a determined amount based on the monthly insurance premiums Matt paid to obtain the $30,000 rate. Suppose the court

determines that John should reimburse Matt for five years' worth 53  of health insurance premiums, which is $18,000. In this
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situation, the total amount John would owe is $48,000. This approach assumes that the reasonable cost of medical expenses is
the negotiated reimbursement rate and a portion of the health insurance premiums that were paid to make the discount possible.

(d) Out-of-pocket costs including premiums. A fourth approach would allow Matt to recover only insurance premium payments.
This approach determines Matt's medical damages based on what he actually had to pay out of pocket (assuming his health
insurance plan does not require any copayments). Thus, the only postinjury cost to him is the health insurance premiums he
paid to get the benefit of his insurer paying his medical bills. In this case, assuming John is responsible for five years' worth
of premiums, this comes to $18,000. Note that this scenario puts the responsibility of the medical costs on the health insurance
company.

(e) Out-of-pocket costs excluding premiums. Lastly, John might owe Matt nothing in medical damages because Matt's insurance
company already paid for his care. This approach assumes that the reasonable cost of medical expenses is the portion of the
medical bills, if any, that Matt paid or owes, excluding insurance premium payments. This approach is similar to scenario (d)
in that it factors in Matt's out-of-pocket costs, but it does not include premium payments. This is considered an abrogation of
the collateral source rule.

Scenarios (c)-(e) demonstrate a practice known as subrogation. 54  Subrogation is a situation in which the insurance company

seeks reimbursement from a tortfeasor for medical expenses paid on plaintiff's behalf. 55  Where subrogation is allowed, the
insurance company can either seek reimbursement from a tortfeasor directly or assert a right to part of an award that the plaintiff

recovers from a  *748  tortfeasor. 56  The health insurance company is given the right to subrogate under the insurance contract

between plaintiff and the insurance company. 57  Scenario (c) likely reflects the situation in which the insurance company is
reimbursed by the plaintiff, and scenarios (d) and (e) are situations in which the insurance company separately seeks recovery
directly from a tortfeasor.

In the situations above, scenario (a) focuses on treating the defendant, John, consistently by ensuring he owes the same amount
of damages regardless of whether the plaintiff is insured. Scenarios (b)-(e) focus on trying to treat injured plaintiffs fairly by
compensating plaintiffs for the actual costs they incur. The differences between scenarios (b)-(e) depend on how the cost to the
injured plaintiff, along with the reasonable cost of medical care, is conceptualized.

B. Barring of Evidence and Mitigation

The collateral source rule results in damage awards as in scenario (a) regardless of whether the plaintiff is insured. This is

because the first part of the collateral source rule prevents evidence of any outside payments from being presented to a jury. 58

Courts fear that “the jury will misuse the evidence to diminish the damage award.” 59  Thus, in calculating a medical damage
award, billed charges is the only amount on which the jury has to base its award. Assuming that the jury wants to compensate the
plaintiff for the full cost of her injury, the jury is likely to return a medical damages award of at least the billed charge, which is
assumed to be the cost to the plaintiff. In the hypothetical situation above, a jury would be told that Matt's and Lisa's medical bills
were $100,000 each, and it would likely award medical damages of $100,000 to each of them if a guilty verdict were returned.

The second part of the collateral source rule prevents a court's postverdict mitigation of a damage award. This damages aspect
of the rule prevents results like scenarios (b)-(e), in which the damage award is reduced based on the negotiated rate paid by
Matt's insurance company and sometimes offset by Matt's insurance *749  premium payments. In practice, since evidence of
insurance payments is barred, the jury is not given an option to mitigate damages based on this information.

C. Other Complicating Issues
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The above scenarios are further complicated by the fact that health insurance plans operate differently. 60  Insured plaintiffs
might have plans that vary remarkably from Matt's plan, which guarantees that the insurance company will pay Matt's medical
bills in exchange for monthly premiums and does not require Matt to pay additional copayments. This plan resembles a type

of health maintenance organization (HMO) insurance plan. 61  Different plans may carry different monthly premiums and may

result in different negotiated rates with healthcare providers. 62

For the purposes of this Comment, it is sufficient to note that determining the reasonable cost of medical damages a defendant
owes can be further complicated by the type of insurance a plaintiff holds. Calculating the damages the defendant owes for

injuring an insured plaintiff turns on a number of questions 63 : Has the plaintiff paid insurance premiums to obtain the health
insurance benefits? How long has the plaintiff been paying insurance premiums? Did the plaintiff have to pay a portion of the
medical bill in addition to the insurance premiums? What was the negotiated amount accepted as full payment and how much
does this differ from the billed amount?

Applying scenario (a), the traditional collateral source rule, in all cases seems to avoid the complex questions presented above.
But even though the collateral source rule avoids the complexity of scenarios (b)-(e), it also ignores the reality that a blanket
rule leads to different results for plaintiffs who incur similar injuries. This range of differing results under the collateral source
rule has led many states to *750  question whether the rule is the proper method of calculating medical damages. Several states

have modified the rule because of such complexities. 64  These modifications are incomplete, however, given the nature of
modern health insurance. Furthermore, the implementation of PPACA strengthens the need to define how medical damages are
calculated, as it becomes even less justifiable for courts to use billed charges when almost everyone will have health insurance.

II. Rationales for the Collateral Source Rule

It is necessary to examine the collateral source rule's underlying goals to understand why some states have maintained the

common law rule while others have modified or abolished it. 65  The rule's goals can be separated into four categories: deterrence,
unjust enrichment, risk mitigation incentive, and restoration. The deterrence theory seeks to impose a harsh enough punishment
to deter the tortfeasor and possibly other potential tortfeasors from injuring future plaintiffs. Unjust enrichment rests on the
belief that the defendant should not receive a benefit just because the injured plaintiff is insured. The risk mitigation theory
seeks to encourage the purchase of health insurance. Lastly, the restoration theory seeks to make the plaintiff whole by placing
the plaintiff in the position he would have been in had the injury not occurred.

A. Deterrence

One justification for the collateral source rule may be to create the greatest possible deterrence against harms. Courts believe

the highest possible damages award will most deter a defendant from causing future harm to other potential *751  plaintiffs. 66

Plaintiffs raise this argument in opposition to defendants' attempts to reduce their medical damages based on the amount

plaintiffs' insurance companies paid. 67  Courts worry that “reducing the recovery by the monies paid by a third party would

hamper the deterrent effect of the law.” 68  Therefore, to most deter “a tortfeasor's negligent conduct . . . [the rule] makes the

tortfeasor fully responsible for [medical billed charges] as a result of tortious conduct.” 69

To maximally deter while justifiably maintaining that the damages award is not punitive, some courts define billed charges as
actual damages, which is generally defined as “an amount awarded to a complainant to compensate for a proven injury or loss”

or as “damages that repay actual losses.” 70  Defining billed amounts as actual damages allows courts to argue that compensating
the plaintiff for the billed charge is not punitive (punitive damages are generally regarded to be “damages awarded in addition
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to actual damages”). 71  Implicit in this reasoning is the assumption that using the billed amount is a fair measure of a plaintiff's

actual loss. 72

Consider the hypothetical from Part I: Under the common law rule, Matt and Lisa will both recover $100,000. Courts applying
the collateral source rule are worried that if the rule were altered, John could reduce the damages he owes Matt to the amounts
described in scenarios (b)-(e), thus resulting in less deterrence. If mitigation were allowed, John might only owe 20 to 50 percent
of the medical damages he would owe if he injured an uninsured plaintiff like Lisa. Thus, allowing mitigation reduces the
level of deterrence by decreasing the amount of damages for which defendants will potentially be liable. This lower deterrence
might entice potential defendants to take more risks, which could lead to more injuries. Therefore, to create the highest possible
deterrence for potential tortfeasors, the collateral source rule holds defendants liable for the full cost of harm--which is *752
interpreted as the full amount of a medical provider's bills. 73  This blanket rule is an attempt by courts to set the deterrence cost

at the highest level possible while maintaining that the rule is not punitive. 74

B. Unjust Enrichment

Another justification for the collateral source rule is the desire to prevent defendants from receiving unearned windfalls. 75  This
theory turns on the belief that a defendant who injures an insured plaintiff and is allowed to mitigate based on collateral source
payments would be unjustly enriched because he would pay less in damages to that plaintiff than he would to an uninsured

plaintiff. 76  In deciding whether the defendant should pay a different amount based on the plaintiff's insurance status, courts
have considered whether there is anything that would allow the defendant to take advantage of the plaintiff's medical costs

discount. 77  This has led courts to consider whether defendants are privy to plaintiffs' health insurance contracts. 78

An insured plaintiff pays monthly premiums to her health insurance company and in return the insurance company will cover

some part or all of the plaintiff's medical bills as they arise. 79  An insurance company is able to do this because it pools together
premiums from other insured persons to create a pool of cash that it can use to pay the medical bills of the individuals who are

harmed or become ill and need medical care. This sharing of losses is called risk pooling. 80  Risk pooling *753  is possible
because not everyone uses the same amount of medical care. Thus, for a given year, individual A might pay more in premiums
than she used in care, and this excess can be shifted to individual B, who used more in medical care than she paid in premiums.
Basically, a plaintiff who purchases insurance is safeguarding against the possibility that she might incur higher medical costs
in any given year than she would be able to pay on her own.

In the collateral source rule context, the medical costs discount that the defendant is trying to take advantage of is a product of the
plaintiff's insurance contract. A medical provider gives an insurer, and thus the insured, a negotiated reduced rate in exchange

for the potential volume of business from all the individuals that buy the insurer's health plan. 81  The defendant takes no part
in securing the benefits under a plaintiff's insurance contract; he does not pay premiums, does not partake in negotiations, and

does not provide the plaintiff anything in return for paying premiums to an insurance company. 82  Preventing the defendant

from benefiting from this contract is one of the main principles of the collateral source rule 83 : “The collateral source doctrine
is predicated upon the theory that a tortfeasor has no interest in, and therefore no right to benefit from, monies received by the

injured person from sources unconnected with the defendant.” 84  Thus, in calculating medical damages, courts following the
collateral source rule justify calculating damages based on billed charges by arguing that a defendant cannot benefit from a
contract to which he is not privy. Applying this reasoning to the hypothetical from Part I, scenarios (b)-(e) in which Matt would
recover a lesser amount than Lisa because he is insured are undesirable because John is not privy to Matt's health insurance
contract and should not benefit from it.



THE FATE OF THE COLLATERAL SOURCE RULE AFTER..., 60 UCLA L. Rev. 736

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9

C. Creating an Incentive for Risk Mitigation

A third justification for the collateral source rule is that courts want to create an incentive for risk mitigation by rewarding

injured plaintiffs who have voluntarily *754  purchased insurance. 85  Although encouraging the purchase of insurance was

not an original rationale for the collateral source rule, it has become a common justification. 86  This is because the policy
of encouraging citizens to “purchase and maintain insurance for personal injuries and other eventualities” has become more

prominent as health insurance becomes more commonplace and more costly. 87  Recognizing that purchasing insurance is a

voluntary act, 88  courts use the collateral source rule to encourage such purchases. 89  Courts believe that “a person who has

invested years of insurance premiums to assure his medical care should receive the benefits of his thrift.” 90  Thus, the collateral
source rule creates an incentive for individuals to purchase insurance by allowing insured plaintiffs to recover damages for the

full amount billed, 91  regardless of the fact that a lesser amount was actually paid and accepted as payment in full. 92

Applying this rationale to the hypothetical from Part I will help illustrate this incentive. Under the collateral source rule, both
Matt and Lisa could recover $100,000 because evidence of Matt's health insurance payments and any discounted rate he received
would be inadmissible. Matt paid $18,000 out of pocket in insurance premiums. Even if Matt had to reimburse his insurance
company $30,000 for paying his medical bills at the negotiated rate, he would still have $52,000 leftover from the $100,000
damage award. Allowing Matt to collect this *755  extra $52,000 is the incentive or benefit courts allow under the rule to

encourage Matt to purchase and maintain health insurance. 93

If Matt's recovery were reduced to the amount that his insurance company paid ($30,000), such as in scenario (b) above, and he
had to reimburse his insurance for this amount, he might be seen as worse off than Lisa, who had no insurance. This is because
although Matt recovers damages for his medical bills, he has still paid $18,000 out of pocket for his voluntary health insurance
premiums while Lisa spent zero dollars on health insurance. In this situation, Matt has less of an incentive to maintain health
insurance voluntarily when he could remain uninsured and still recover the full cost of his medical care.

A damages award like scenario (c), which reimburses Matt for the $30,000 his insurance company paid and the $18,000 in
insurance premiums, appears to place Lisa and Matt in the same position since all their expenses are covered. Matt might be

indirectly worse off, 94  however, since in the previous five years he spent $18,000 in insurance premiums, while Lisa had
no such obligation and thus enjoyed greater spending power or investment returns from the $18,000 she saved by not paying

premiums. 95  But this ignores the realities of why people purchase health insurance. Matt's decision to purchase health insurance
likely benefitted him during those five years, as he was probably entitled to a reduced cost for other *756  services, such

as preventative care. 96  Thus, in fashioning the collateral source rule to allow plaintiffs like Matt an additional recovery (of
$52,000 in this example), courts created an additional incentive to purchase insurance.

D. Restoration--What Does It Take to Make the Injured Party Whole?

Finally, courts justify the collateral source rule by arguing that it leads to the most accurate form of restoration. Restoration is

the amount that a court determines will make a plaintiff financially whole again in light of the injuries suffered. 97  Applying
the collateral source rule, courts stress that “‘the injured party should be made whole by the tortfeasor, not by a combination

of compensation from the tortfeasor and collateral sources.”’ 98  Thus, courts following the collateral source rule believe that
using billed charges is the best way to measure the harm caused to the plaintiff, and they choose not to factor in actions the

plaintiff has voluntarily taken to mitigate his loss. 99  Under this reasoning, medical damages are calculated at the billed charge
amount irrespective of lower insurance payments.
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Under the five scenarios in Part I, only scenario (a), in which Matt receives $100,000 in damages, reimburses Matt and Lisa the
same amount for medical damages. This reflects the philosophy that using billed charges best measures the harm the plaintiff
incurs.

E. Modifications to the Collateral Source Rule--Redefining Restoration

Some states consider other factors in measuring the harm caused or suffered by the plaintiff and thus have moved toward
abandoning the rule. These factors may include collateral source payments by the plaintiff's health insurance company, whether
the plaintiff's insurance plan calls for subrogation, and whether the plaintiff paid premiums to secure the benefits. These states
still believe that the tortfeasor owes a responsibility to the plaintiff, but they also believe that considering other relevant factors

provides a better measure of the harm caused and therefore of what is needed to make the plaintiff whole again. 100

*757  This leads to two general alternative rules that states have used to measure personal injury damages accurately:
(a) Reducing billed charges by the amount the plaintiff's health insurance company paid, including amounts written off.

(b) Reducing billed charges by the amount the plaintiff's health insurance company paid but offsetting this by insurance
premiums plaintiff paid. This also abolishes the collateral source rule, but it provides an additional recovery for premium
payments.

1. Alternative #1: Abolishing the Rule

The first alternative reflects the view that medical expenses already paid or discounted by collateral sources do not constitute
harm suffered by the plaintiff and should not be included in the damage award needed to make the plaintiff whole again. This

approach abandons the collateral source rule. 101  States following this approach believe that allowing the plaintiff to recover
amounts already paid or amounts that will never be owed goes beyond what is needed to make the plaintiff whole and results

in a windfall. 102  For instance, Florida Statute Section 768.76 states that a “court shall reduce the amount of such award by
the total of all amounts which have been paid for the benefit of the claimant, or which are otherwise available to the claimant,

from all collateral sources.” 103  Interpreting the statute, a Florida appellate court held that “[t]his alteration in the common
law collateral source rule evinces the legislature's intent to prevent plaintiffs from receiving a windfall by being compensated

twice for the same medical bills by both their insurance company and by the tortfeasor.” 104  This view is further supported by
the limitation that  *758  “there shall be no reduction for collateral sources for which a subrogation or reimbursement right

exists.” 105  Thus, states such as Florida have effectively abrogated the common law collateral source rule by mandating that
collateral source payments be subtracted from damage awards to restore plaintiff to a preinjury state.

Consider the abrogation alternative as applied to the medical damages scenarios from Part I involving Matt and Lisa. This
is most closely reflected in scenario (e) in which Matt can only recover out-of-pocket costs excluding premium payments.
Abrogation calls for Matt's damage award to be reduced by the negotiated reimbursement rate and insurance write-offs, but
it does not compensate him for insurance premium payments. If Matt were injured in Florida, he would collect no damage
award for his medical expenses since they are fully covered by his health insurance. In this situation, Matt might be considered
undercompensated since his premium payments were not taken into account. If Matt were to sue, he could only collect an award
for medical damages if subrogation were required. In that scenario, however, it makes more sense for Matt's insurance company

to bring the claim on its own since Matt's recovery would be turned over to his insurance company. 106

States that have abolished the collateral source rule believe third-party payments adequately restore a plaintiff. This might not
make the plaintiff whole, however, in light of the insurance premiums the plaintiff paid to secure the third-party payments.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS768.76&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Thus, if insurance premiums are considered necessary to make the plaintiff whole, the collateral source rule may compensate
Matt better than an alternative that abolishes the rule, even if it results in overcompensation.

2. Alternative #2: Factoring in Premium Payments

The second alternative to the collateral source rule reflects the view that even if the plaintiff's insurance covers her medical
expenses, she should be compensated for medical premiums paid. For instance, Connecticut, Minnesota, and Michigan have
all enacted statutes that allow damage awards to be reduced by payments made by collateral sources, but offset that reduction

by insurance premiums plaintiff paid. 107  These statutes reflect the belief that the collateral source payment requires *759  the

premiums the plaintiff paid to secure it. 108  Similar to the Florida rule, this reduction for collateral source payments is limited
to situations in which subrogation does not exist.

States employing this alternative, however, must still resolve how many years' worth of premium payments plaintiffs should
receive and there is currently no clear consensus on how to make that determination. For example, under the Connecticut statute

the plaintiff can collect the amount paid “as of the date the court enters judgment.” 109  Connecticut courts interpret this as the

amount the plaintiff paid in premiums during the years in which the plaintiff received care related to the injury. 110  In contrast,

the Minnesota statute requires a premium offset for the premiums paid in the two years before the lawsuit at issue. 111  The
proposal in Part IV of this Comment attempts to provide a solution to this problem.

An alternative way to factor premium payments into the plaintiff's damages award is reflected in scenario (d), in which Matt,
because he is insured, only recovers $18,000 worth of insurance premiums. Scenario (d) illustrates the belief that when the
plaintiff's insurance plan covers all the medical expenses and no subrogation exists, insurance premium reimbursements are

needed to make the plaintiff whole. 112  Under scenario (d), both Matt and Lisa have their medical expenses covered in full and
neither has to pay extra to secure such payments; Lisa pays no insurance premiums and is compensated at the billed rate, and
Matt has his insurance premiums reimbursed. If subrogation exists, then scenario (c), in which Matt recovers the negotiated
reimbursement amount and insurance premiums, also reflects Alternative #2. In a subrogation situation, the damages award
necessary to restore a plaintiff is presumed to be the amount the plaintiff paid in premiums, plus the amount the insurance
company paid for the plaintiff's medical expenses, because the plaintiff will have to reimburse the insurance company for its
payments.

*760  III. PPACA and the Collateral Source Rule

This Part outlines how provisions in PPACA will uproot the justifications for the collateral source rule and standardize the
calculation of damages in jurisdictions that have abrogated the rule as discussed above. This Part begins by outlining PPACA's

individual mandate requirement and some of the new requirements that make health insurance more standardized. 113  I then
argue that courts will have to reexamine how they calculate medical damages under the collateral source rule because of the

mandate and other provisions in PPACA. 114  Finally, I contend that PPACA provisions will erode most of the justifications
for the collateral source rule set forth in Part II.

A. The Individual Mandate

The individual mandate requirement of PPACA will result in almost all Americans being insured. 115  Section 1501, the

individual mandate, requires that most Americans maintain “qualified” health insurance coverage. 116

Exemptions will be granted for financial hardship, religious objections, American Indians, those without coverage for less than
three months, undocumented immigrants, incarcerated individuals, those for whom the lowest cost plan option exceeds 8% of

the individual's income, and those with incomes below the tax filing threshold . . . . 117
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Nonexempt individuals who do not comply with the mandate are subject to a “penalty of the greater of $695 per year up to a

maximum of three times that amount ($2085) per family or 2.5% of household income.” 118

*761  As outlined in the law, the individual mandate (which includes the restrictions described above) “will minimize
adverse selection and broaden the health insurance risk pool to include healthy individuals, which will lower health insurance

premiums.” 119  Healthy individuals joining risk pools will allow insurers to guarantee coverage for those previously denied

because of their preexisting conditions. 120

B. More Standardized Insurance Contracts

Several provisions of PPACA seek to standardize insurance contracts. 121  Some of the provisions apply only to newly created

plans, while others apply to all health insurance plans. 122  For instance, to meet the individual mandate requirements a plan must

include, at a minimum, what PPACA calls “essential health benefits.” 123  Essential health benefits must include “ambulatory
patient services, emergency room services, hospitalization, maternity and newborn care, mental *762  health and substance
abuse, prescription drugs, rehabilitative and habilitative services and devices, laboratory services, preventive and wellness

services and chronic disease management, and pediatric services.” 124

PPACA further limits the amount a patient pays out of pocket for care to the current Health Savings Account (HSA) limits. 125

Other PPACA provisions that limit the variability between insurance plans include prohibiting lifetime limits on coverage, 126

prohibiting insurers from rescinding coverage except in fraud cases, 127  prohibiting preexisting-condition exclusions, 128

requiring guarantee issue and renewability of health insurance plans, 129  and limiting rating variations based only on age,

premium rating area, family composition, and tobacco use. 130  These limitations will create insurance contracts that are more
standardized from patient to patient regardless of which insurance plan a patient holds.

PPACA also limits insurance contract negotiation by requiring that new health insurance exchanges comply with one of four

benefit categories, classified as bronze, silver, gold, and platinum. 131  A bronze plan is the minimum level of coverage that
will be considered a qualified plan. Under a bronze plan, the insurance company will cover 60 percent of the plan's benefit

costs. 132  Silver plans will cover 70 percent of the plans benefit costs, and gold and platinum plans will respectively cover 80

and 90 percent of the plan's benefit costs. 133  All four types of plans must *763  provide essential health benefits, and the out-

of-pocket limits must be equal to the HSA limits. 134

Lastly, PPACA will require a medical loss ratio of 80 percent for the individual and small group markets and 85 percent for

the large group insurance plans. 135  This medical loss ratio requires that the designated percentage of an insured's premium

payments will go toward medical costs rather than administrative costs. 136  All the new requirements or limits under PPACA
will reduce the variability among insurance plans, resulting in greater standardization among health plans regardless of insurer.

C. How PPACA Affects Rationales for the Collateral Source Rule

The individual mandate and PPACA provisions that limit insurance contract negotiation will make it less rational to use billed
charges in calculating medical damages. It is important to examine briefly the impact of these provisions on how we view the

cost of medical services before discussing the impact of these provisions on the four rationales articulated in Part II. 137  Recall
that under the collateral source rule, medical damages are calculated using billed charges, regardless of whether the medical
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provider accepts a lower negotiated rate from the plaintiff's insurance company as payment in full. After the mandate, almost
everyone will now carry some form of health insurance, and although a medical provider's billed charge might not change, the

amount ultimately received as payment will almost always be a reduced negotiated rate. 138

*764  Further, the new limitations set on health insurance plans, such as limits on patients' out-of-pocket costs, minimum
benefits the plan must cover, and the percentage of premiums that must go toward care, will cause health insurance plans to be

less variable. These new provisions will require courts to reexamine how they calculate medical damages. 139

A possible counterargument to the claim that courts should revise their medical damages calculation is the fact that there are

still many individuals who will remain uninsured after PPACA comes into effect. 140  This uninsured population will mainly
consist of those who choose to opt out and pay the penalty, undocumented immigrants, and individuals who are too poor to

purchase insurance but not poor enough to qualify for government sponsored insurance. 141

After PPACA comes into effect, however, the uninsured population will be greatly reduced. This is because some previously

uninsured individuals will choose to purchase insurance to avoid the penalty, 142  while others will now be guaranteed because
of the elimination of preexisting-conditions exclusions and the other provisions in PPACA discussed in Part III.B. This assumes
that those that purchase insurance after PPACA previously may not have been able to afford billed charges but could at least
afford to pay insurance premiums and previously did not because they either (1) believed they were healthy and did not need
insurance or (2) were *765  denied coverage because of preexisting conditions. With the exception of the wealthy, those that

do remain uninsured after PPACA will likely still be unable to pay billed charge rates. 143  Because the uninsured and the newly

insured will not be paying billed charge rates, 144  using such billed charges to calculate the cost of medical services becomes
less reasonable. If billed charges are a less plausible measure of the cost of medical services, then the collateral source rule,
which calculates medical damages based on the billed amount, must be reexamined.

1. Deterrence After PPACA

After PPACA comes into effect, the deterrence rationale for calculating damages at billed charges might no longer be justifiable.
Although the common law collateral source rule aims to set damages at the highest amount possible to create the greatest
deterrence, this aim should not result in unfairly high damage awards. Thus, this rationale should be reexamined in light of
the mandate to see if using billed charges is a fair measure of medical damages. Prior to the mandate, using billed charges to
calculate damages was generally considered to be fair because plaintiffs who do not have insurance might have owed the full
billed charge for their medical care. Once most people are required to have insurance, however, almost no one will be paying

billed charges. 145  Although there is value in deterring potential tortfeasors from causing harm, the level of damages used to
deter under the rule should be adjusted to reflect the reality of reimbursed rates fairly and to avoid unfairly measuring damages
based on a rate that is rarely paid.

*766  2. Rethinking Unjust Enrichment

There are two main reasons why the changes to insurance contracts under PPACA, coupled with the mandate, might change
the way we view the unjust enrichment justification for the collateral source rule. First, the goal of universal participation under
PPACA might justify a defendant paying the lower negotiated rate in medical damages. Like plaintiffs, defendants in post-
PPACA personal injury cases are also more likely to be insured and thus to participate in cost sharing. If this purchase is seen
as helping to achieve PPACA's universal participation goals, reducing damages to negotiated reimbursement rates might not be
unjust enrichment. Rather, reducing medical damages to negotiated rates may be justified because the defendant is participating

in a project of risk sharing. 146  Given the mandate, although the defendant will not be paying the plaintiff's insurance premiums,

presumably he will be contributing premiums to an insurance group's cost-sharing pool. 147  Thus, under PPACA, whether or
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not a defendant who pays the negotiated rate is unjustly enriched might depend on whether the defendant himself has purchased
insurance.

If the insurance market was a single-payer system, the reduced rate the plaintiff's insurance company pays, the so-called discount
given to the plaintiff, would be made possible by other individuals, like the defendant, who would elect to participate in the

insurance pool. 148  Although PPACA does not create a single-payer system, there are certain mechanisms in place that will

enable greater cost sharing--the individual mandate foremost among them. 149  In addition, PPACA increases risk pooling in

insurance markets by regulating and restructuring these markets. 150  For example, under PPACA the small group and individual

insurance *767  markets within a state will merge into one cost-sharing pool. 151  Although the defendant might not contribute
directly to the plaintiff's insurance pool, if he holds insurance, he is at least contributing to the universal participation goal of

PPACA. 152

Secondly, although the defendant might not be privy to the plaintiff's insurance contract, PPACA's standardized changes and
limits will make that insurance contract less important and therefore reduce the need for courts to safeguard the benefits of
the contract. This is because when PPACA comes into effect the contractual relationship between a plaintiff and his insurance
company will be more regulated. Even if the defendant is not privy to the plaintiff's contract with his insurance company, the
stricter PPACA guidelines will standardize insurance benefits that currently have to be bargained for and will ensure that all

plans have at least the same baseline coverage and pricing rates. 153  Thus, in analyzing unjust enrichment, the focus might
shift from whether the defendant is privy to the insurance contract to whether the defendant is contributing insurance premium

payments to an insurance contract and thereby sharing costs with others in a risk pool. 154

Therefore, the universal participation goal and standardized insurance contracts diminish the unjust enrichment theory of the
collateral source rule and open up the possibility that a defendant should pay less than the billed charge when he harms an

insured plaintiff. 155

*768  3. Eliminating the Need to Incentivize Risk Mitigation

The third justification for the collateral source rule--incentivizing the purchase of insurance--will likely no longer be necessary
after the individual mandate comes into effect. However, the elimination of this rationale is dependent on the mandate's success.
As noted in Part III.C, there could be individuals who choose to pay the penalty rather than to purchase insurance; for these

individuals, the incentives under the collateral source rule still hold. 156  Because PPACA intends to make insurance available
and more affordable to people who currently want insurance but are being denied it or cannot afford it, however, the number

of individuals who opt out for financial reasons is likely to be low. 157

There is a possibility that critics might see PPACA and the changes this Comment proposes as discouraging individuals from
buying insurance since, at least in some states, the amount one could potentially recover in a personal injury suit would be higher
if one was uninsured. It is unlikely, however, that modifying the collateral source rule will discourage people from purchasing
insurance. This is because, as discussed in Part III.C, most people who are uninsured are so because (1) they are wealthy and

choose to pay for their own care rather than to purchase insurance, or (2) they cannot afford insurance. 158  People in the former
category presumably would be wealthy enough not to be motivated by the possibility of collecting a large personal injury
judgment, and people in the latter category presumably want insurance for many things other than protection from accidental
injuries caused by third parties. Since peoples' decisions to purchase insurance are only partially motivated by a desire to
safeguard against accidents caused by others, it is unlikely that individuals in the latter category will be discouraged from

buying insurance once it is more affordable in hopes of obtaining large judgments. 159  Ultimately, PPACA will not discourage
those who were previously unmotivated by the risk mitigation incentive to purchase insurance from doing so after PPACA
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because their original motivation was already lacking. For these individuals, PPACA has no impact on their decision to forgo
purchasing insurance.

Thus, the individual mandate eliminates the need for the collateral source rule to incentivize the purchase of insurance. After
the mandate, those who still choose not to purchase insurance despite the mandate and penalty would also not have *769  been
compelled by the collateral source rule incentive courts created. As a result, the risk mitigation rationale for the collateral source
rule, without more, will no longer be a compelling justification for upholding the rule.

4. Redefining What It Takes to Restore a Plaintiff

After the mandate comes into effect, calculating medical damages based on the common law collateral source rule might result in

overcompensating plaintiffs for their losses. 160  Recall that under the restoration justification, courts do not factor in plaintiffs'
attempts to mitigate damages in compensatory damages calculations. This reasoning was predicated on the assumption that

purchasing insurance was voluntary, however, and therefore that many people would not be insured. 161  Under the mandate,
when almost everyone is insured and medical providers will rarely, if ever, receive billed rates as payment, this amount might

be less plausible as a measure of the plaintiffs' harm. 162  Thus, courts will need to reexamine how much it takes to make a
plaintiff whole.

If medical providers mainly accept the lower rates they have negotiated with insurance companies, it is plausible to conclude
that the cost of medical care is less than the billed amount. This assumes that medical providers will adjust their reimbursement
rates to reflect their costs accurately in order to continue operating.

There will still be differences in negotiated reimbursement rates between different insurance plans plaintiffs hold, however,

based on factors such as the region and actuarial value of the plaintiffs' various plans. 163  For example, premium rates in

different regions may vary, which in turn may result in differing negotiated reimbursement rates. 164  Also, under PPACA, the
actuarial value for individual *770  market plans can vary from 60 to 90 percent, corresponding with the bronze-to-platinum

plan classifications. 165

Even with the assumption that using billed charges will likely overcompensate plaintiffs, it is still unclear how to best calculate
medical damages. Based on the foregoing analysis, it is clear that two of the justifications for the collateral source rule--the
desire to incentivize individuals to purchase insurance and the worry that a defendant might be unjustly enriched--are eliminated
or strongly mitigated if the defendant himself is insured. The deterrence and restoration justifications are still relevant after
PPACA. The provisions of PPACA, however, may render billed charges an inappropriate measure of medical damages and
require an adjustment to how medical damages are calculated.

IV. The New Way of Calculating Medical Damages in the Post-PPACA World

This Part explores how medical damages should be calculated in personal injury suits after PPACA. As discussed in Part III,
some of the principles behind the collateral source rule are still important after PPACA. Fairness and accuracy, however, require
changes in how courts calculate medical damages: A new way to calculate medical damages should fairly allocate responsibility
and accurately measure the amount of medical damages a defendant should owe in personal injury suits.

A. Proposed Method to Calculate Medical Damages in Light of PPACA

This proposal serves as a guideline for courts in calculating medical damages. After PPACA, courts should calculate medical

damages using (1) the negotiated reimbursement rate and (2) a portion of premium payments that the plaintiff has paid. 166
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While some courts have already moved in this direction, as discussed in Part II.E, this Comment provides new support for
altering the collateral source rule and expands on how courts should include premium payments in damage awards.

*771  1. Negotiated Reimbursement Rates

Courts should use the negotiated reimbursement rate when calculating medical damages since after the mandate medical

providers will rarely receive billed charges as payment for services. 167  Using negotiated rates will achieve the goals of holding

the defendant responsible for the harm caused (deterrence) and ensuring that he pays an accurate amount (restoration). 168  This
method more accurately calculates the cost of medical care, but it still overcompensates the plaintiff if he is not obligated to
reimburse his insurance company for the payments made on his behalf. In addition, if there is a concern about creating parity
in recovery between plaintiffs, using negotiated rates will still lead to different recoveries because different insurance plans
may not provide the same negotiated reimbursement rates. However, this method will more accurately assess a defendant's

responsibility than the current collateral source rule. 169  Thus, to uphold the principles of the collateral source rule that survive
after PPACA--deterrence and restoration--and to ensure defendants are held liable for injuries they cause, courts should use
negotiated reimbursement rates in calculating medical damage awards to reflect the cost of harm a defendant inflicted more
accurately.

2. Premium Payments

After PPACA, premium payments should be included in medical damage awards because negotiated rates are predicated on
a plaintiff paying them. As discussed in Part II.E, some states allow plaintiffs to collect premiums paid from the moment of

injury until the end of the suit. 170  Although such a method provides a simple formula for calculating the amount of premium
payments to award a plaintiff, it is arbitrary. Since the amount and length of time that premiums are paid vary between plaintiffs,
this Part offers a more equitable standard to guide *772  courts in calculating the amount of premium payments that should be
included in medical damage awards based on the extent of the injury caused.

Courts should allow plaintiffs to be reimbursed for a percentage of premiums paid during the months they received care for the
injury at issue. This percentage should be based on the extent of a plaintiff's injuries because this directly correlates with the
payment amount an insurance company will make on the plaintiff's behalf. Basing the recoverable percentage on the extent of

the injury aligns the damages award with the value a plaintiff places on the premiums paid. 171  Thus, a plaintiff might attribute
anywhere from 50 percent of his premiums paid during the length of his medical treatment as providing for accidental care if
he has multiple hospitalizations, to less than 10 percent if he has have one doctor's visit as a result of an accident. Since the
majority of plaintiffs will be maintaining health insurance after PPACA, if a plaintiff is injured in an accident, he will consider
a percentage of his monthly health insurance premiums to be effectively covering him for the resulting accident.

To identify this reimbursable amount, courts should first determine which category the extent of injury falls into based on the
length of care received. These categories are (1) care spanning less than three months, (2) care spanning at least three months
but less than six months, (3) care spanning at least six months but less than one year, and (4) care spanning over one year. This
will correlate directly with the extent of the injury because more extensive injuries usually require longer medical care.

After determining the extent of the injury, courts should then apply a reimbursement percentage that corresponds to the severity.
For example, for injuries resulting in less than three months of care, the percentage of the premiums paid and recoverable
during this time should be less than 25 percent. For injuries spanning in care over three months but less than six months,
the percentage of premiums paid and recoverable during that time should be between 25 and 50 percent. For care over six
months and under one year, the percentage recoverable should be between 50 percent and 75 percent. For care spanning over

one year, the recovery should be between 75 percent and 90 percent. 172  A court should not allow a 100 percent recovery of
premiums because, as noted above, plaintiffs also maintain *773  health insurance for other reasons such as preventative care.
This method is illustrated in Table 1 below.
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Table 1. Recoverable Percentage of Premiums Paid

Extent of the Injury Medical care spanning
less than three months

Medical care spanning
at least three months

but less than six months

Medical care spanning
at least six months

but less than one year

Medical care spanning
at least one year

Recoverable Percentage
of Premiums Paid During

the Length of Care

Less than 25 percent Between 25 percent
and 50 percent

Between 50 percent
and 75 percent

Between 75 percent
and 90 percent

Therefore, after PPACA comes into effect, the collateral source rule should be replaced with a new way for courts to calculate
medical damages that still maintains some of the principles of the old rule, specifically the emphasis on deterrence and
restoration. Under the new method, courts should calculate medical damages by combining the negotiated reimbursement rate
paid for medical services and a court-determined fair percentage of the premiums paid during the length of care based on the
extent of the injury.

B. Application

Applying the proposed medical damage calculations to Matt and Lisa illustrates how the proposal more accurately calculates
medical damages. After PPACA, assume that the previously uninsured Lisa becomes insured. As in the hypothetical presented
in Part I, both are injured in auto accidents. This time, Matt incurs $25,000 in medical expenses and Lisa incurs $100,000.
Matt's insurer has a total negotiated reimbursement rate with his health care provider of $9000, while Lisa's insurer negotiated

a total reimbursement rate of $55,000. Matt pays $105 per month in insurance premiums, and Lisa pays $115 per month. 173

However, *774  Lisa's injuries from the car accident required her to receive medical care for two years, while Matt required
care for eight months.

Matt and Lisa both commence suit against the tortfeasor. This scenario is summarized below in Table 2.

Table 2. Summary of Proposal Applied to Hypothetical

Matt Lisa
Billed Charges $25,000 $100,000

Negotiated Reimbursement Rate $9000 $55,000
Amount Written Off $16,000 $45,000
Insurance Premium

Payments Per Month
$105 $115

Extent of Injury Hospitalization, provider visits, and
follow-up care spanning eight months.

Hospitalization, multiple
provider visits, and follow-
up care spanning two years.

Under the medical damages calculation method outlined above, Matt's recovery for payments made by his insurance company
is $9000, while Lisa's is $55,000-- these amounts reflect the negotiated reimbursement rates of their respective insurance plans.
The more complicated part of the damages calculation is the amount of premium payments each plaintiff should recover.

Under my proposed method, Matt received care for eight months, thus a court may allow Matt to recover 50 to 75 percent of
his premiums paid during that eight-month period. Lisa received care for two years; thus, the court may allow her to recover
between 75 and 90 percent of premiums paid during that time. In this situation, a court might allow Lisa to recover 80 percent
of her premium payments over the two-year span, while Matt recovers 60 percent of his premiums for the eight-month period.
This is because while both Matt's and Lisa's injuries resulted in hospitalization, Lisa's injuries were more extensive, evidenced
by the fact that her care spanned three times as long. Matt's premium payments during the eight months in which he received
care equaled $840, and Lisa's premium payments during the two year span equaled $2760. Thus, if Matt is allowed to recover 60
*775  percent of the $840 he paid, he recovers $504 in insurance premium payments. If the court determines Lisa is entitled to
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an 80 percent reimbursement, she would recover $2208 of her premium payments during the past two years. Matt's full medical
damages would then be $9504, and Lisa's would be $57,208.

The above example provides a guide for how courts would determine the percentage of premium payments to award plaintiffs.
After first determining which category the extent of injury falls into based on the length of care required, the court must then
decide what percentage in the given range it should apply. For example, consider a plaintiff that is involved in an accident and
requires medical care. Because the plaintiff's injuries are not extensive, the required care consists only of two provider visits in
less than three months. In that situation, a court might set the premium reimbursement rate between 10 and 15 percent of the
premiums paid during the length of care rather than at the maximum 25 percent. Each case presented to a court will be unique
and such a method allows the court to correlate the damages recovery with factors relating to the extent of the injury.

This proposed method allows for a more accurate calculation of the medical costs of an accident, which includes the medical
premiums invested to provide for such care. This method also eliminates damage awards based on billed charges, which no one
pays, and factors in the cost of maintaining health insurance to reduce the out-of-pocket cost of an injury.

Conclusion

The rationale for the collateral source rule is shifting as PPACA comes into effect. What was a practical rule for calculating
medical damages at a time when health insurance was rare is now neither logical nor workable in a world in which health
insurance will soon be mandatory. As the health insurance industry undergoes massive changes, the way that we calculate
medical damages should likewise change.

Thus, courts should calculate post-PPACA medical damages using negotiated reimbursement rates plus a percentage of a
plaintiff's insurance premium payments. The premium payments percentage should correlate with the extent of the harm caused,
with a higher percentage reimbursed for injuries that require long-term medical treatment and a lower percentage for injuries
requiring less medical care.

Further efforts to determine how courts can calculate medical damages more accurately should continue to take into account
negotiated reimbursement rates and the premium payments that make such rates possible. The above proposal attempts to
provide a more equitable standard in light of the new healthcare law. *776  However, the two elements in the proposal will
serve as a useful guide to courts calculating medical damages under any future healthcare reform, such as a move toward a
single-payer health insurance regime.

Future research in this area may expand on how health insurers allocate premium payments toward different types of care. For
example, if there is a formulaic method that insurers use to correlate premium payments to accidental care, then courts can
integrate that formula into the proposed method for calculating medical damages outlined in this Comment. Also, this Comment
does not address calculating the percentage of premium reimbursements based on the amount of billed charges, but research
in this area may reveal a correlation between the billed charge amount and the extent of the injury. More research would be
needed on how providers set billed charges to see if such a method would lead to an even more accurate measure of premium
reimbursements.

Furthermore, this Comment does not attempt to lay out all the factors that courts should consider when determining the
percentage of reimbursement under the four extent-of-injury categories. Future empirical research may reveal specific factors
that courts should consider when setting the premium reimbursement percentage. As the American healthcare system is
reformed, it is necessary to revise medical damages calculation rules based on the old system. This Comment provides a more
equitable framework for calculating medical damages after the implementation of PPACA.
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Footnotes
1 Swanson v. Brewster, 784 N.W.2d 264, 266 (Minn. 2010).

2 Id. at 282.

3 Id.

4 A write-off is the difference between the billed and paid amounts that is due pursuant to a contract between the provider and insurance
company. Amounts written off are neither paid nor owed by anyone. Generally, providers are incentivized to contract with insurance
companies at such reduced rates because the lower cost of care motivates insured individuals to visit providers that accept their
insurance instead of providers that do not. See Bryce Benjet, A Review of State Law Modifying the Collateral Source Rule: Seeking
Greater Fairness in Economic Damages Awards, 76 Def. Couns. J. 210, 224 (2009) (noting that write-offs are discounts that providers
give insurance companies in exchange for providing a volume of business).

5 See Swanson, 784 N.W.2d at 282.

6 Id.

7 Id. Swanson also recovered damages for other expenses, including past and future pain and suffering and lost wages. Id. at 267.
Section 548.251 of the Minnesota Statutes requires medical damage awards to be reduced by the amount the plaintiff's collateral
source pays, but offsets this amount by any insurance premium payments the plaintiff paid in the two-year period immediately prior
to the suit. See Minn. Stat. Ann. § 548.251 (West 2010).

8 Howell v. Hamilton Meats & Provisions, Inc., 101 Cal. Rptr. 3d 805, 807 (Ct. App. 2009), rev'd, 257 P.3d 1130 (Cal. 2011).

9 Id.

10 Id.

11 See supra note 4.

12 257 P.3d 1130.

13 California has adopted the common law collateral source rule with the exception of medical malpractice cases in which mitigation
is allowed under Cal. Civ. Code § 3333.1 (West 1997).

14 Howell, 257 P.3d at 1133.

15 Id.

16 See F. Patrick Hubbard, The Nature and Impact of the “Tort Reform” Movement, 35 Hofstra L. Rev. 437, 486-88 (2006) (discussing
the various modifications states have made to the collateral source rule). See generally Benjet, supra note 4.

17 See infra notes 99-111 for a discussion of states that mitigate medical damages by third-party payments.

18 Restatement (Second) of Torts § 920A (1979); see also John G. Fleming, The Collateral Source Rule and Loss Allocation in Tort
Law, 54 Calif. L. Rev. 1478, 1478 (1966).

19 See sources cited supra note 16.

20 See Fleming, supra note 18, at 1478-80 (describing how the collateral source rule developed when maintaining insurance was rare and
defendants were the main source of recovery and the shift to today when plaintiffs often have their medical bills paid by their third-
party insurer); see also Benjet, supra note 4, at 211-12 (“As more Americans become privately insured or are covered by government
benefits, state legislatures will likely continue to address the problems of potential overcompensation resulting from the collateral
source rule.”); John Dewar Gleissner, Proving Medical Expenses: Time for a Change, 28 Am. J. Trial Advoc. 649, 682-83 (2004)
(“The original common law Collateral Source Rule only had to deal with two of six factors inherent in the payment of modern medical
bills. Those two factors historically were simply (1) the amount of the stated bill or damages and (2) the admissibility or legal effect
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of the insurance payment. The following four additional and complicating evidentiary factors have been added or magnified since
the creation of the Collateral Source Rule: (3) the lower reimbursement rate, (4) the full satisfaction of the higher bills without any
balance billing, (5) the insured's duty to repay the carrier out of any award, and (6) the insured's cost of procuring the insurance.”).

21 See Michael K. Beard, The Impact of Changes in Health Care Provider Reimbursement Systems on the Recovery of Damages for
Medical Expenses in Personal Injury Suits, 21 Am. J. Trial Advoc. 453, 457 (1998) (discussing questions that arise in determining
medical damages in personal injury suits).

22 See infra note 60 and accompanying text for a discussion of different types of insurance.

23 States that apply the common law collateral source rule bar evidence of health insurance payments from being presented in court and
also prohibit defendants from mitigating damages based on health insurance payments. See infra note 65.

24 See discussion infra Part II.D-E.

25 Some insurance contracts provide for subrogation, which requires a successful plaintiff to reimburse her health insurance company
for medical expense payments it has made. Subrogation allows “the insurer to recover its claim expense either directly from the
tortfeasors or from any judgment or settlement the insured recovers from the tortfeasor.” Steven Flower, Note, Toward Correcting
the Misapplication of Subrogation Doctrine in California Healthcare, 77 S. Cal. L. Rev. 1039, 1041 (2004). See infra notes 54-57
and accompanying text for a brief discussion of subrogation.

26 See Benjet, supra note 4, at 211 (discussing ways that states have modified the collateral source rule to ensure that it is compensatory
rather than punitive and noting the “clear national trend towards limiting the collateral source rule, especially in health care liability
cases”). But see Kevin S. Marshall & Patrick W. Fitzgerald, The Collateral Source Rule and Its Abolition: An Economic Perspective,
15 Kan. J.L. & Pub. Pol'y 57, 61-62 (2005) (arguing that if the justification for changing or abolishing the collateral source rule were
rational, states that have attempted to modify the rule would have all made the same modifications).

27 Pub. L. No. 111-148, 124 Stat. 119 (2010).

28 The importance of health insurance to the American public makes it likely that increased coverage will be prioritized as a future change
to the insurance system. For example, Massachusetts enacted statewide healthcare reform in 2006, and the Clinton administration
also attempted to reform health care. See David A. Blumenthal & James Morone, The Heart of Power: Health and Politics in the
Oval Office 1-20, 346-84 (2009) (illuminating how healthcare reform is contemplated in almost every president's agenda); Ezekiel J.
Emanuel & Victor R. Fuchs, Health Care Vouchers--A Proposal for Universal Coverage, 352 New Eng. J. Med. 1255, 1255 (2005)
(discussing the widespread “[d]issatisfaction with the financing of the U.S. health care” system and proposing a voucher system to
achieve universal care); John F. Cogan et al., A Better Way to Reform Health Care, Wall St. J., Feb. 24, 2010, http:// online.wsj.com/
article/SB10001424052748704804204575069133264585 (suggesting alternative ways to curb rising healthcare costs). See generally
Timothy Stoltzfus Jost, The Massachusetts Health Plan: Public Insurance for the Poor, Private Insurance for the Wealthy, Self-
Insurance for the Rest?, 55 U. Kan. L. Rev. 1091 (2007) (discussing Massachusetts's healthcare reform and other potential healthcare
reform plans, such as the Clinton Health Care Plan).

29 See Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012) (upholding the individual mandate provision of PPACA); Jonathan
Gruber, Covering the Uninsured in the United States, 46 J. Econ. Literature 571 (2008) (discussing health reform methods that
can result in currently uninsured individuals becoming insured); Dodd Harris, 11th Circuit Strikes Down Individual Mandate,
OutsideTheBeltway.com (Aug. 12, 2011), http:// www.outsidethebeltway.com/11th-circuit-strikes-down-individual-mandate (noting
that if the mandate had been deemed unconstitutional, private insurance would have become “prohibitively unprofitable” and a single
payer healthcare system could have taken the place of the PPACA-created system). See generally Gary T. Schwartz, A National
Health Care Program: What Its Effect Would Be on American Tort Law and Malpractice Law, 79 Cornell L. Rev. 1339, 1341-49
(1994) (discussing how healthcare reform could lead to the repeal of the collateral source rule).

30 See supra notes 20-23 and accompanying text. See also infra note 143 and accompanying text for support for the claim that the
uninsured are often unable to pay the billed charges.

31 See infra notes 140-143 and accompanying text.

32 See infra notes 140-143 and accompanying text.
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33 See infra note 41 and accompanying text.

34 See infra Part III.C.

35 Restatement (Second) of Torts § 920A (1979); see also Michael Flynn, Private Medical Insurance and the Collateral Source Rule: A
Good Bet?, 22 U. Tol. L. Rev. 39, 40-41, 42 (1990) (“The Collateral Source Rule is fundamentally a rule that prohibits the introduction
of certain types of evidence in court. In the context of personal injury litigation, it allows an injured party to recover the value of
medical treatment from a culpable party, irrespective of payment of actual medical expenses by the injured party's insurance carrier....
[T]he Collateral Source Rule requires the tortfeasor to compensate the injured party for all harmed caused and not merely the net
loss suffered ....” (footnotes omitted)).

36 See Richard C. Maxwell, The Collateral Source Rule in the American Law of Damages, 46 Minn. L. Rev. 669 (1962) (examining
different types of collateral source benefits including insurance proceeds, employment benefits, gratuities, and social legislation
benefits).

37 See Larry D. Warren & Nathan L. Mechler, Paid or Incurred and the Collateral Source Rule Across the Country, 59 Fed'n Def. &
Corp. Couns. Q. 203-06 (2009).

38 See id.

39 See id.

40 See Tolan v. ERA Helicopters, Inc., 699 P.2d 1265, 1267 (Alaska 1985) (“The collateral source rule thus prohibits the reduction of
a plaintiff's damages when he has received compensation from another source. It also has an evidentiary role, excluding evidence
of other compensation on the theory that such evidence would affect the jury's judgment unfavorably to the plaintiff on the issues
of liability and damages.”).

41 See Christopher P. Tompkins et al., The Precarious Pricing System for Hospital Services, 25 Health Aff. 45, 46 (2006); see also
Uwe E. Reinhardt, The Pricing of U.S. Hospital Services: Chaos Behind a Veil of Secrecy, 25 Health Aff. 57, 59 (2006) (describing
how hospitals set their charges).

42 See Tompkins et al., supra note 41, at 46.

43 See Beard, supra note 21, at 456-57; Tompkins et al., supra note 41, at 46.

44 For simplicity, it is assumed the medical services in question are covered under the patient's plan. Note that health insurance policies
provide varying levels of care, so in some instances medical procedures might not be covered. An insured patient whose insurance
plan does not cover a medical procedure would be charged the billed charge rate for that procedure.

45 See Mark A. Hall & Carl E. Schneider, Patients as Consumers: Courts, Contracts, and the New Medical Marketplace, 106 Mich. L.
Rev. 643, 663 (2008) (describing how hospitals bill uninsured patients as much as 250 percent more than what insured patients pay).

46 Some uninsured individuals may try to negotiate the billed charge. For example, a patient may ask a medical provider if there is a
discount if they pay in cash.

47 Those who cannot afford insurance are generally not poor enough to qualify for government-sponsored insurance yet also cannot
afford private insurance. See infra note 144 and accompanying text.

48 See Reinhardt, supra note 41, at 62.

49 See Gleissner, supra note 20, at 660 (“Is it really an ‘expense’ if nobody ever pays that amount?”).

50 Matt or his employer could pay these medical premiums. If the employer pays the premiums, the cost of the premiums are considered
a benefit Matt receives in exchange for a slightly reduced salary. If Matt pays the premiums, his employer likely compensates him
more since it is not providing the health insurance benefit. Regardless of the compensation method, the cost of Matt's premiums
will come from his pocket either directly or indirectly. For simplicity's sake, this example assumes Matt pays his own premiums.
See John K. Iglehart, Changing Health Insurance Trends, 347 New Eng. J. Med. 956, 960 (2002) (describing how, as the cost of
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insurance rises, employers have shifted from giving “employees a defined set of insurance benefits and instead offer them a fixed
amount of money to pay for coverage”).

51 For simplicity, assume that John is found liable for their injuries.

52 See generally Thomas R. Ireland, The Concept of Reasonable Value in Recovery of Medical Expenses in Personal Injury Torts, 14
J. Legal Econ. 87 (2008) (discussing and providing case examples of how the calculation of the reasonable value of medical services
varies state by state).

53 The number of years of insurance payments that should be included in a damages award is a question of what amount will compensate
Matt for his injury. This issue is discussed further in Part IV.

54 See Tom Baker, Insurance Law and Policy 331-32 (2d ed. 2008).

55 Id.

56 See Flower, supra note 25, at 1041.

57 See Spencer L. Kimball & Don A. Davis, The Extension of Insurance Subrogation, 60 Mich. L. Rev. 841, 843 (1962). See generally
Flower, supra note 25 (providing a more detailed discussion of the subrogation doctrine's evolution in the medical insurance context).

58 Evidence is barred because courts worried that “the jury may be inclined to ... reduce a damage award, when it learns that plaintiff's
loss is entirely or partially covered.” Jurgensen v. Smith, 611 N.W.2d 439, 442 (S.D. 2000) (alteration in original) (quoting Moses
v. Union Pac. R.R., 64 F.3d 413, 416 (8th Cir. 1995)) (internal quotation marks omitted).

59 Proctor v. Castelletti, 911 P.2d 853, 854 (Nev. 1996). The fear is that juries that learn of a plaintiff being insured will diminish the
award to amounts less than insurance payments, or in the more extreme cases, award the plaintiff no damages.

60 See Beard, supra note 21, at 461-70 (discussing the development of health insurance and the various types of reimbursements
depending on an individual's type of health insurance); see also Gary Claxton & Janet Lundy, Henry J. Kaiser Family Found., How
Private Health Coverage Works: A Primer (2008) (explaining the various types of private healthcare coverage). The focus of this
Comment is on private health insurance. Public health insurance plans, which are largely, if not completely, funded by the government,
are beyond the scope of this Comment.

61 See Claxton & Lundy, supra note 60, at 2. Note that some health maintenance organizations (HMOs) may require the insured to pay
a small copayment before the health insurer will pay for the care. There are many HMO plans, however, for which HMO members'
copayments are $0. See About Health Plans, Cal. Dep't Managed Health Care, http://www.hmohelp.ca.gov/dmhc_ consumer/hp/
hp_default.aspx (last visited Dec. 26, 2012).

62 See Reinhardt, supra note 41, at 62 (“An individual hospital might be paid by a dozen or more distinct third-party payers, each with
its own distinct set of rules for and levels of payment, which are negotiated separately with each private insurer once a year.”).

63 Note that other issues such as plan deductibles and annual limits may complicate the damages calculation. These factors are beyond
the scope of this Comment.

64 These modifications are discussed infra Part II.E. For modifications states have made, see Benjet, supra note 4, and Marshall &
Fitzgerald, supra note 26.

65 Some states that follow the common law collateral source rule are California, Delaware, Georgia, Hawaii, Illinois, Kansas, Kentucky,
Maine, Maryland, Massachusetts, Mississippi, and Missouri. For a more comprehensive list of how states have applied, modified,
or abolished the collateral source rule, see Benjet, supra note 4, and Marshall & Fitzgerald, supra note 26. Indiana has modified the
collateral source rule and now allows into evidence collateral source payments, any amounts the plaintiff would be required to repay,
and any payments the plaintiff made to obtain collateral source benefits. See Ind. Code Ann. §§ 34-44-1-1 to -2 (LexisNexis 2008).
Minnesota changed the common law collateral source statute so that a plaintiff cannot recover the same amount from the defendant
and a collateral source. See Minn. Stat. Ann. § 548.251 (West 2010). Minnesota has also recently ruled that insurance write-offs are
a collateral source payment that must be deducted from damages awards. See Swanson v. Brewster, 784 N.W.2d 264, 282 (Minn.
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2010) (holding that the discount negotiated by the plaintiff's medical insurance company is a collateral source and that damages may
be reduced by this amount).

66 See Hubbard, supra note 16, at 485 (“The reasons traditionally given in support of this rule are [that] ... reducing a damage award by
collateral benefits would reduce the deterrent effect of the award because the defendant would no longer be paying the full amount
of the accident costs caused by the wrongdoing.”); see also Beard, supra note 21, at 459 (“The most widely accepted argument [for
the collateral source rule] is that a wrongdoer should pay the full amount of damages he causes.”).

67 Id.

68 Bozeman v. State, 879 So. 2d 692, 700-01 (La. 2004) (quoting Suhor v. Lagasse, 770 So. 2d 422, 424 (La. Ct. App. 2000)) (internal
quotation marks omitted).

69 Leitinger v. DBart, Inc., 736 N.W.2d 1, 10 (Wis. 2007).

70 Black's Law Dictionary 447 (9th ed. 2009).

71 Id.

72 But see Lopez v. Safeway Stores, Inc., 129 P.3d 487, 491-92 (Ariz. Ct. App. 2006) (“In many respects, the rule ‘is punitive’ because
it ‘allows a plaintiff to fully recover from a defendant for an injury even when the plaintiff has recovered from a source other than the
defendant for the same injury.”’ (quoting Norwest Bank (Minn.), N.A. v. Symington, 13 P.3d 1101, 1109 (Ariz. Ct. App. 2000))).

73 See John G. Fleming, The Collateral Source Rule and Contract Damages, 71 Calif. L. Rev. 56, 57 (1983); Restatement (Second) of
Torts § 920A (1979); see also Lopez, 129 P.3d at 495-96 (stating that a defendant cannot reduce the damages he owes by the amount
of the plaintiff's medical insurance write-off because the collateral source rule's purpose is to prevent the defendant from escaping
liability for the full value of his harm).

74 See supra note 66 and accompanying text. There is the possibility that the full amount billed for medical services will not deter
potential defendants who do not mind paying that amount, but proponents of the rule believe that at least the majority of potential
tortfeasors will be deterred.

75 See Hubbard, supra note 16, at 485 (noting that supporters of the collateral source rule believe that a defendant should not benefit
from something that the plaintiff pays for or that gets donated on the plaintiff's behalf).

76 See Lopez, 129 P.3d at 492.

77 See Maxwell, supra note 36, at 673.

78 Id.

79 See Flynn, supra note 35, at 43 (arguing that if the defendant is allowed to benefit from the private insurance contract between the
plaintiff and the insurance carrier, the private medical insurance company will be protecting the guilty party instead of the insurer);
Marshall & Fitzgerald, supra note 26, at 58-60 (explaining that a plaintiff does not receive a windfall under the collateral source
rule because the defendant is not privy to the insurance contract and such damages are not a gain but rather an “expected remittance
purchased”); Maxwell, supra note 36, at 673.

80 See infra notes 146-147 and accompanying text.

81 See Benjet, supra note 4, at 223-24 (describing how hospitals accept lower negotiated rates from insurers in exchange for the insurers
providing a volume of business).

82 See Colo. Rev. Stat. Ann. § 13-21-111.6 (West 2011) (allowing personal injury damages to be reduced based on collateral source
payments unless the collateral source payment was made because of a contract entered into and paid for by the plaintiff).

83 See Olariu v. Marrero, 549 S.E.2d 121, 123 (Ga. Ct. App. 2001) (“Georgia does not permit a tortfeasor to derive any benefit
from a reduction in damages for medical expenses paid by others, whether insurance companies or beneficent boss or helpful
relatives.” (quoting Bennett v. Haley, 208 S.E.2d 302 (Ga. 1974)) (internal quotation marks omitted)).
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84 State Farm Mut. Auto. Ins. Co. v. Nalbone, 569 A.2d 71, 73 (Del. 1989) (citing Yarrington v. Thornburg, 205 A.2d 1, 2 (Del. 1964))
(laying out the state's collateral source rule).

85 Restatement (Second) of Torts § 920A cmt. b (1979) (“If the plaintiff was himself responsible for the benefit, as by maintaining his
own insurance or by making advantageous employment arrangements, the law allows him to keep it for himself. If the benefit was a
gift to the plaintiff from a third-party or established for him by law, he should not be deprived of the advantage that it confers.”).

86 See Beard, supra note 21, at 460 (“The collateral source rule and its policy justifications were widely accepted before health insurance
became prevalent.”); Marshall & Fitzgerald, supra note 26, at 62 (“The existence of an insurance contract between an underwriter
and insured is of no consequence in the determination of the loss caused by a negligent defendant.”).

87 Helfend v. S. Cal. Rapid Transit Dist., 465 P.2d 61, 66 (Cal. 1970).

88 Insurance is seen as a voluntary “form of investment, the benefits of which become payable without respect to any other possible
source of funds. If [courts] were to permit a tortfeasor to mitigate damages with payments from plaintiff's insurance, plaintiff would
be in a position inferior to that of having bought no insurance, because his payment of premiums would have earned no benefit.” Id.

89 See Leitinger v. DBart, Inc., 736 N.W.2d 1, 10 (Wis. 2007) (“The collateral source rule ensures that the liability of similarly situated
defendants is not dependent on the relative fortuity of the manner in which each plaintiff's medical expenses are financed.”); see also
Flynn, supra note 35, at 66 (noting that buying insurance is seen as a gamble in which “[t]he insurer controls the cost of placing a
medical insurance wager [and] an insured can choose to play or not play the insurance game”).

90 Helfend, 465 P.2d at 66; see also Ellsworth v. Schelbrock, 611 N.W.2d, 767 (Wis. 2000) (“The tortfeasor who is legally responsible
for causing injury is not relieved of his obligation to the victim simply because the victim had the foresight to arrange, or good fortune
to receive, benefits from a collateral source for injuries and expenses.”).

91 See Ellsworth, 611 N.W.2d at 767.

92 See Bozeman v. State, 879 So. 2d 692, 706 (La. 2004) (holding that a plaintiff is “entitled to the benefit of the bargain, and may
recover the full value of his medical services, including the ‘write-off’ amount”).

93 See Benjet, supra note 4, at 223 (noting that Louisiana applies the collateral source rule and “to the extent that the write-offs were
procured through the payment of the premiums, they cannot properly be considered a ‘windfall’ to the plaintiff” because the plaintiff
had to pay premiums to secure the benefits). But see Bozeman, 879 So. 2d at 705 (holding that the plaintiff cannot recover Medicaid
write-offs, since unlike in the case of private insurance, the plaintiff pays no consideration for Medicaid benefits).

94 Although the $18,000 Matt receives could just be considered a delayed increase in his spending power, he still might be worse off
if the damages award did not factor in interest or inflation.

95 Allowing defendants to mitigate damages because of a plaintiff's insurance payments could be viewed as placing the plaintiff “in a
position inferior to that of having bought no insurance, because his payments of premiums would have earned no benefit.” Helfend,
465 P.2d at 66 (emphasis added); see also Flynn, supra note 35, at 66; Marshall & Fitzgerald, supra note 26, at 59 (noting that
the plaintiff did not take the insurance policy out for the defendant's benefit (citing Harding v. Town of Townshend, 43 Vt. 536,
538 (1871)). Opponents of the rule argue we should not look at consideration paid, such as insurance premium payments, but at
consideration given--such as why the plaintiff bought insurance. If it was because of a possibility of double recovery, then the evidence
should be excluded under the collateral source rule because mitigation gives him less than he bargained for. It is more likely, however,
that the plaintiff is “purchasing security--prompt and sure payments without the necessity of litigation and without regard to the
liability and financial resources of prospective defendants.” See Note, Unreason in the Law of Damages: The Collateral Source Rule,
77 Harv. L. Rev. 741, 750 (1964).
See infra Part E.II for an example of how states have compensated plaintiffs for insurance premiums paid while allowing defendants
to mitigate damages by collateral source payments to prevent double recovery to plaintiffs.

96 See Note, supra note 95.

97 See Bozeman, 879 So. 2d at 702-04.

98 Id. at 704 (emphasis added) (quoting Acuar v. Letourneau, 531 S.E.2d 316, 323 (Va. 2000)).
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99 See supra Part II.C for a discussion of plaintiffs voluntarily mitigating their damages by purchasing health insurance. See also Beard,
supra note 21, at 458 (“Simply put, our tort law has placed the policy of punishing defendants above the principle of compensation
for actual net losses.”).

100 Beard, supra note 21, at 459 (arguing that the collateral source rule “misses the point” and that “[a] compensatory system should
make the plaintiff whole, not punish the defendant”).

101 Recently, the California Supreme Court in Howell v. Hamilton Meats & Provisions, Inc., 257 P.3d 1130, 1145 (Cal. 2011), took this
approach but simultaneously declared it was not abrogating the collateral source rule.

102 See Marshall & Fitzgerald, supra note 26, at 61 n.39 (noting that the argument that the plaintiff receives a windfall under the rule
has driven state reform, with forty-four out of fifty states enacting legislation for the reconsideration of the collateral source rule);
see also Gleissner, supra note 20, at 656 (“[To p]resent[] such charges to the jury is arguably against public policy because they
represent illusory or illegal charges.”).

103 Fla. Stat. Ann. § 768.76(1) (West 2011); see also Swanson v. Brewster, 784 N.W.2d 264, 282 (Minn. 2010) (requiring a postverdict
reduction of damages by collateral source payments and categorizing insurance write-offs as a collateral source).

104 Cooperative Leasing, Inc. v. Johnson, 872 So. 2d 956, 959 (Fla. Dist. Ct. 2004) (emphasis added); see also Imlay v. City of Lake
Crystal, 453 N.W.2d 326, 331 (Minn. 1990) (noting that the common law collateral source rule was abrogated by state statute to
prevent double recoveries by plaintiffs).

105 Fla. Stat. Ann. § 768.76(1).

106 If Matt were suing for noneconomic medical damages, however, like pain and suffering, he might still bring suit and reimburse the
insurance company for any medical damages award he receives.

107 See Conn. Gen. Stat. Ann. §52.225a(a)-(c) (West Supp. 2012) (reducing damages awards by collateral source payments if no
subrogation exists but offsetting it by the amount of premiums paid “as of the date the court enters judgment”); Mich. Comp. Laws
Ann. § 600.6303(1)-(2), (4)-(5) (West 2000) (stating that a court must reduce the damages award by the amount paid or payable by a
collateral source, but the reduction is offset by any insurance premiums the plaintiff paid that secured the negotiated reimbursement
rate benefit); Minn. Stat. Ann. § 548.251 (West 2010) (requiring a court to reduce a damages award by the amount collateral sources
paid, except where subrogation rights exist, but offsetting this by insurance premiums paid in the two year period “immediately before
the accrual of the action”); see also Benjet, supra note 4, at 216; Hubbard, supra note 16, at 488 (noting the considerable variations
in how courts factor in plaintiffs' insurance premiums).

108 Pikulski v. Waterbury Hosp. Health Ctr., 848 A.2d 373, 378 (Conn. 2004) (explaining that for a plaintiff to receive an offset for
premium payments, the plaintiff must show that the jury award of damages reimburses the plaintiff for amounts paid by a collateral
source to which the plaintiff paid premiums to obtain such payment).

109 See Conn. Gen. Stat. Ann. §52.225a(c).

110 See Pikulski, 848 A.2d at 377.

111 Minn. Stat. Ann. § 548.251.

112 Scenario (d) could also reflect a situation in which subrogation does exist but the insurance company has brought a separate action
against the tortfeasor.

113 But see Sheryl Gay Stolberg & Kevin Sack, Obama Backs Easing State Health Law Mandates, N.Y. Times, Feb. 28, 2011,
http:// www.nytimes.com/2011/03/01/us/politics/01health.html?_r=2&ref=health (discussing President Obama's support for granting
insurance mandate waivers to states as long as they find other ways to expand coverage without driving up costs).

114 See generally Health Care & You, http://www.healthcareandyou.org (last visited Dec. 27, 2012) (allowing people to see what parts
of PPACA apply to them based on their individual characteristics).

115 See infra notes 140-142 and accompanying text.
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116 See Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1501, 124 Stat. 119, 244 (2010) (codified at 42 U.S.C.
§ 18091 (Supp. V 2011)). But see Julie Rovner, Alternatives to Mandating Insurance? Maybe, NPR (Feb. 8, 2011), http://
www.npr.org/2011/02/07/133503755/alternatives-to-mandating-insurance-maybe (discussing alternatives offered in place of the
individual mandate).

117 Summary of New Health Reform Law, Kaiser Fam. Found., http:// www.kff.org/healthreform/upload/8061.pdf (last modified Apr.
15, 2011); see 26 U.S.C. § 5000A(d)-(e) (Supp. V 2011).

118 See Summary of New Health Reform Law, supra note 117, at 6.

119 Patient Protection and Affordable Care Act § 1501(a)(2)(G), 124 Stat. at 243 (codified at 42 U.S.C. § 18091).

120 Id. (stating that the individual mandate “is essential to creating effective health insurance markets in which improved health insurance
products that are guaranteed issue and do not exclude coverage of preexisting conditions can be sold”). Note, however, that the
requirements for these plans will not apply to currently existing health insurance plans that are grandfathered, nor will it cover
employer-funded insurance plans. Fact Sheet: Keeping the Health Plan You Have: The Affordable Care Act and “Grandfathered”
Health Plans, HealthReform.gov, http://www.healthreform.gov/newsroom/keeping_the_health_plan_ you_have.html (last visited
Dec. 27, 2012). But see David Nather, Experts: Individual Mandate Might Fail, Politico (Mar. 1, 2011, 4:25 AM), http://
www.politico.com/news/stories/0211/50355.html (describing how premiums might still not be affordable under the health care law
if healthy people opt out of the mandate because they are willing to pay the low penalty, which would defeat the cost-saving goal
of including healthy individuals in insurance pools).

121 See Patient Protection and Affordable Care Act §§ 1001, 1302(b), 1402, 124 Stat. at 130-38, 163-65, 220-24 (codified in scattered
sections of 42 U.S.C.).

122 See infra notes 123-126 and accompanying text. But see Robert Pear, Four States Get Waivers to Carry Out Health Law, N.Y. Times,
Feb. 16, 2011, http://www.nytimes.com/2011/02/17/health/policy/17health.html (describing how four states were given temporary
waivers from certain healthcare law requirements, which allowed them to offer “less generous benefits than they would otherwise
be required to provide ... under the new federal health care law”).

123 The requirement that qualified health plans offer at minimum an essential health benefits package goes into effect January 1,
2014. Summary of New Health Reform Law, supra note 117, at 6; see also 26 U.S.C. § 5000A(f) (Supp. V 2011). But see
Geri Aston, Defining Essential Benefits: How Much Is Too Much?, Am. Med. News (Apr. 4, 2011), http://www.ama-assn.org/
amednews/2011/04/04/gvsa0404.htm (describing some of the difficulties that arise in defining what specific medical benefits are
covered under the ten essential health benefits categories); Avery Johnson, Defining ‘Essential’ Care, Wall St. J., Feb. 28, 2011,
http:// online.wsj.com/article/SB10001424052748703905404576164904171231 (noting that although the health law mandates that
insurance companies provide coverage for ten essential health benefits categories, the regulators must define what services are covered
within each essential category).

124 Health Reform & the Individual Insurance Market, HealthAmerica (Apr. 2010), http://healthamerica.coventryhealthcare.com/
web/groups/public/ @cvty_regional_chcpa/documents/webcontent/c050095.pdf; see Patient Protection and Affordable Care Act §
1302(b), 124 Stat. at 163-65 (codified at 42 U.S.C. § 18022 (Supp. V 2011)).

125 Summary of New Health Reform Law, supra note 117, at 6 (showing that 2010 HSA limits are $5950 for an individual and $11,900
for a family).

126 Patient Protection and Affordable Care Act § 1001, 124 Stat. at 130-37.

127 Id.

128 Id. § 1201, 124 Stat. at 154-61.

129 Id. § 1001, 124 Stat. at 130-37.

130 Id. § 1201, 124 Stat. at 154-61. The effective dates of these limits vary; some started six months after the Act was signed into law,
and others will not take effect until January 1, 2014. Summary of New Health Reform Law, supra note 117, at 6.

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6CC1A77037-5611DF8B35E-28066BB2A1E)&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS18091&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS18091&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS5000A&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_5ba1000067d06
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS5000A&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=RE&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS18091&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS5000A&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS18022&originatingDoc=I9f1305e292c211e28578f7ccc38dcbee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


THE FATE OF THE COLLATERAL SOURCE RULE AFTER..., 60 UCLA L. Rev. 736

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 27

131 Health insurance exchanges are insurance markets that individuals in the open market can use to shop for insurance. See Summary
of New Health Reform Law, supra note 117, at 4. Employer-sponsored insurance plans do not have to meet the outlined benefit
categories. Id. at 6; see Patient Protection and Affordable Care Act § 1302(d), 124 Stat. at 167 (codified at 42 U.S.C. § 18022 (Supp.
V 2011)).

132 Summary of New Health Reform Law, supra note 117, at 5; see Patient Protection and Affordable Care Act § 1302(d)(1)(A), 124
Stat. at 167.

133 Patient Protection and Affordable Care Act § 1302(d)(1)(B)-(D), 124 Stat. at 167; see also Summary of New Health Reform Law,
supra note 117, at 5 (summarizing the relevant benefit percentages covered by the plan).

134 Summary of New Health Reform Law, supra note 117, at 5.

135 See Patient Protection and Affordable Care Act § 10101(f), 124 Stat. at 886 (codified at 42 U.S.C. § 300gg-18); cf. James C. Robinson,
Use and Abuse of the Medical Loss Ratio to Measure Health Plan Performance, 16 Health Aff. 176 (1997) (arguing that the medical
loss ratio is not a good measure of quality or efficiency).

136 But see Drew Armstrong, Maine Gets Waiver From Health Premium Rules, Wash. Post, Mar. 9, 2011, http://
www.washingtonpost.com/wp-dyn/content/article/2011/03/08/AR2011030805908.html (noting that Maine received a three-year
waiver on the medical loss ratio requirement).

137 See generally Schwartz, supra note 29. Cf. Rebecca Levenson, Comment, Allocating the Costs of Harm to Whom They Are Due:
Modifying the Collateral Source Rule After Health Care Reform, 160 U. Pa. L. Rev. 921, 936 (2012) (analyzing factors to consider
in modifying the collateral source rule, such as political benefits, the purpose of tort law, the rule as a rule of damages and evidence,
subrogation, and ramifications for those exempted from the mandate requirement).

138 See Beard, supra note 21, at 489-90 (“If your stated fee for a procedure is $5000, but no insurer is paying more than $2500, ... [and]
you're willing to take $2500, then that's your [true] fee.” (quoting Mark Crane, Getting Peanuts, Med. Econ., Sept. 22, 1997, at 144,
146) (internal quotation marks omitted)); Hall & Schneider, supra note 45, at 663 (discussing the difference between “what hospitals
nominally charge and what insured patients pay” and noting that “[i]nsurers pay about forty cents per dollar of listed charges”).

139 See also Reinhardt, supra note 41, at 63 (“Invoices at chargemaster prices, however, are insincere, in the sense that they would yield
truly enormous profits if those prices were actually paid. The reality is that hospitals accept different payments from different payers
for identical services, and that can properly be called price discrimination.”).

140 See Ezra Klein, Who Is Left Uninsured by the Health-Care Reform Bill?, Wash. Post Ezra Klein Blog (Mar. 22, 2010, 3:29 PM), http://
voices.washingtonpost.com/ezra-klein/2010/03/who_is_left_uninsured_by_the_ h.html (depicting a graph showing the uninsured
category as the smallest portion after healthcare reform); see also Levenson, supra note 137, at 948-49 (proposing a statutory
modification to the collateral source rule focusing on the willfully uninsured plaintiff).

141 See Klein, supra note 140.

142 There could also be the other extreme: an individual who is healthy and wealthy enough to purchase insurance yet chooses to pay
the low penalty amount imposed for not maintaining insurance. The billed charge is a realistic measure of the cost of care for this
individual. It is likely that these scenarios are outliers, however, and should not prevent courts from reexamining how they calculate
medical damages. See Summary of New Health Reform Law, supra note 117; see also Matthew Buettgens & Mark A. Hall, Who Will
Be Uninsured After Health Insurance Reform?, Robert Wood Johnson Found. (Mar. 10, 2011), http://www.rwjf.org/content/rwjf/en/
research-publications/find-rwjf-research/2011/03/who-will-be-uninsured-after-health-insurance-reform-.html (predicting that after
PPACA comes into effect, 15 percent of uninsured adults will be able to afford insurance but will choose not to purchase it);
Merrill Matthews, Why Obama Should Drop the Insurance Mandate, Wall St. J. (Jan. 24, 2011), http://online.wsj.com/article/
SB10001424052748704754304576096313336919 (discussing how eliminating the mandate would create adverse selection problems
but arguing that the penalty is so small that people who do not want to buy insurance will just pay the penalty until they need insurance).

143 See supra notes 48-49 and accompanying text; see also David U. Himmelstein et al., Medical Bankruptcy in the United States, 2007:
Results of a National Study, 122 Am. J. Med. 741, 743 (2009) for a study showing how even those that are insured have trouble
paying their medical bills (noting that about 62 percent of all bankruptcies in 2007 were due to medical bills and 92 percent of those
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bankruptcies due to medical bills were in part caused by high medical bills); Melissa B. Jacoby & Elizabeth Warren, Beyond Hospital
Misbehavior: An Alternative Account of Medical-Related Financial Distress, 100 Nw. U. L. Rev. 535, 581 (2006) (analyzing hospital
collection practices and contending that hospitals do not collect billed charges from self-pay patients); Cathy Schoen et al., How Many
Are Underinsured? Trends Among U.S. Adults, 2003 and 2007, 27 Health Aff. w298, w305 (2008), http:// content.healthaffairs.org/
content/early/2008/06/10/hlthaff.27.4.w298.full.pdf+html (discussing how the uninsured have “high rates of financial stress related
to medical bills,” which translates to “difficulty paying bills”).

144 This uninsured group would be people who are not considered poor enough to qualify for government-sponsored insurance yet are
still not wealthy enough to purchase private insurance. See generally Katherine Swartz, Uninsured in America: New Realities, New
Risks, in Health at Risk: America's Ailing Health System and How to Heal It 32, 32-45 (Jacob S. Hacker ed., 2008).

145 See id.

146 For example, under PPACA, state health insurance exchanges aim to pool health insurance premiums from the individual market
into one insurance pool. These exchanges create a larger market, which facilitates a reduction in insurance plan costs. For the
exchanges to be effective there needs to be widespread participation. See Noam M. Levey, 7 States Get Grants to Develop Online
Shopping Systems for Health Insurance, L.A. Times, Feb. 17, 2011, http://articles.latimes.com/2011/feb/17/business/la-fi-insurance-
shopping-20110217.

147 For a robust discussion of risk pooling, see Allison K. Hoffman, Oil and Water: Mixing Individual Mandates, Fragmented Markets,
and Health Reform, 36 Am. J.L. & Med. 7, 12, 32-33, 48-53 (2010) (describing how insurers place purchasers of insurance into risk
pools to “manage risk and profit”).

148 See Helen A. Halpin & Peter Harbage, The Origins and Demise of the Public Option, 29 Health Aff. 1117 (2010), for an overview
of the public option.

149 See supra Part III.A.

150 See Timothy Stoltzfus Jost, Health Insurance Exchanges in Health Care Reform: Legal and Policy Issues 27 (Commonwealth
Fund Pub. No. 1364, 2009), available at http://www.commonwealthfund.org/~/ media/Files/Publications/Fund%20Report/2009/
Dec/1364_Jost_hlt_ins_ exchanges.pdf (discussing ways that health insurance exchanges can be structured to increase risk pooling
and to avoid current adverse selection problems in which some insurance pools comprise only “high-risk individuals and
groups [leading to] high prices”); see also Julie Appleby, A Primer on Health-Care ‘Exchanges,’ Wash. Post, Mar. 29, 2011,
http:// www.washingtonpost.com/politics/a-primer-on-health-care-exchanges/2011/03/29/AF7uC7wB_story.html (providing a brief
overview of the details of exchanges).

151 But see Hoffman, supra note 147, at 17 (noting that even under the individual mandate there might still be “fragmented markets” that
would “divide people and groups on the basis of risk” and not allow for cost sharing among groups).

152 See supra notes 119-120 and accompanying text.

153 See supra notes 75-84 and accompanying text; see also Jennifer Haberkorn, Medical Loss Ratios, Health Aff. Health Pol'y Brief,
Nov. 12, 2010, http://healthaffairs.org/healthpolicybriefs/brief_pdfs/healthpolicybrief_ 30.pdf (describing the medical loss ratio
requirement under PPACA, which will require health insurance companies to spend a specified percentage of insurance premiums
on health services). The medical loss ratio will ensure that all insurance plans use the same percentage of premiums to cover health
services rather than administrative costs. Id. To achieve parity among insurance plans, the Act also created the National Association
of Insurance Commissioners (NAIC) “to create the formula for calculating medical loss ratios.” Id. at 2.

154 See Claxton & Lundy, supra note 60, at 1, 5-8 (explaining the rationales behind risk pooling); see also Jost, supra note 28, at 1100
(arguing that cost sharing is necessary for universal coverage since 10 percent of the population can be responsible for 70 percent
of health care costs).

155 See Hoffman, supra note 147, at 32. Hoffman defines financiers as low-risk individuals (those who do not use a lot of medical
services) whose payment of insurance premiums goes into a cost-sharing pool and helps pay medical costs for insurance purchasers
who use more medical care. Id.; see also id. at 20 (noting that the individual mandate will not only make more people purchase
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insurance but will also make some people “financiers of health care”); id. at 21 (“When this occurs, some part of their premium
payment will pay for someone else's medical expenses.”).

156 See Cong. Budget Office, Payment of Penalties for Being Uninsured Under the Patient Protection and Affordable Care Act (2010),
available at http://cbo.gov/sites/default/files/cbofiles/ftpdocs/113xx/doc11355/individual_ mandate_penalties-04-22.pdf (predicting
the number of people who will remain uninsured and be subject to the penalty).

157 See supra notes 117-119 and accompanying text.

158 See supra notes 48-49 and accompanying text.

159 See supra notes 95-97 and accompanying text.

160 See supra Part II.D.

161 See Swartz, supra note 144, at 35-41; see also Gruber, supra note 29, at 571 (noting that as of 2008, forty-seven million persons in
the United States were uninsured).

162 See supra Part III.C.

163 Negotiated reimbursement rates can vary based on the actuarial value of the plan, which is “the percentage of expected health
care costs a health plan will cover.” See Ctr. for Consumer Info. & Ins. Oversight, Actuarial Value and Cost-Sharing Reductions
Bulletin 2 (n.d.), available at http://cciio.cms.gov/resources/files/Files2/02242012/Av-csr-bulletin.pdf; see also Patient Protection
and Affordable Care Act, Pub. L. No. 111-148, § 1201(4), 124 Stat. 119, 155-56 (2010) (codified at 42 U.S.C. § 300gg (Supp. V
2011)) (allowing premium rates charged by a health insurer to vary based on the region in which the individual resides); Ryan Lore et
al., Choosing the “Best” Plan in a Health Insurance Exchange: Actuarial Value Tells Only Part of the Story 1-2 (Commonwealth Fund
Issue Brief, Pub. No. 1626, 2012), available at http://www.commonwealthfund.org/~/media/Files/Publications/Issue% 20Brief/2012/
Aug/1626_Lore_choosing_best_plan_HIE_actuarial_ib_v2.pdf (discussing how actuarial values will still vary under PPACA).

164 See Andrew Coburn et al., The Rural Implications of Geographic Rating of Health Insurance Premiums 1, 4 (2012), available at
http:// www.shadac.org/files/shadac/publications/RuralImplicationsofGeographicRating.pdf (noting that the common justification
for variations in premiums between regions is that “[t]he cost of delivering care varies dramatically from one area to another,” but
that comparisons between different insurance plans in the same regions revealed no patterns for premium ratings, which “suggests
that health plans may use geographic rating for business purposes other than adjusting for underlying cost/price differences”).

165 See Patient Protection and Affordable Care Act § 1302(d)(1), 124 Stat. at 167 (codified at 42 U.S.C. § 18022).

166 Cf. Levenson, supra note 137, at 949-50 (proposing that insured plaintiffs' damage awards be reduced by the negotiated reimbursement
rate except in cases of subrogation, thereby allowing recovery of the written-off amounts).

167 See Hall & Schneider, supra note 45, at 687 (“As health economist Gerard Anderson told Congress, for ‘a price list to be reasonable
it needs to reflect what is actually being charged in the market place.’ And since ‘virtually no public or private insurer actually pays
full charges, charges are an unrealistic standard for comparison. A more realistic standard is what insurers actually pay and what the
hospitals have been willing to accept.”’ (quoting What's the Cost?: Proposals to Provide Consumers With Better Information About
Healthcare Service Costs: Hearing Before the Subcomm. on Health of the H. Comm. on Energy and Commerce, 109th Cong. 103,
106, 109 (2006) (testimony of Gerard F. Anderson, Dir., Johns Hopkins Ctr. for Hosp. Fin. & Mgmt.))).

168 See Beard, supra note 21, at 489-90 (arguing that medical damages should be limited to amounts actually paid).

169 See id. (noting that if a provider is “willing to accept the discounted amount,” this more accurately reflects the real value of medical
services).

170 See, e.g., Swanson v. Brewster, 784 N.W.2d 264, 266 (Minn. 2010).

171 This proposal would not apply to those enrolled in publicly funded healthcare plans as those individuals do not pay insurance
premiums. The recovery for those individuals under this proposal would be zero because those plaintiffs pay no consideration for the
publicly funded plan. See Bozeman v. State, 879 So. 2d 692, 705-06 (La. 2004).
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172 For accidents that result in lifetime care a plaintiff would be able to recover 90 percent of his premium payments for all the months
of care leading up to the end of the lawsuit. Future medical expenses will not fall under the medical damages calculation but rather
would be accounted for in the future damages remedy.

173 The difference in premium payments that Matt and Lisa pay could be attributed to the difference in coverage between their plans.
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*426  I. Introduction

In a free market, businesses may usually set their prices as they see fit. Of course, potential customers may refuse to accept the
prices set by a particular business if they perceive them as too high. These customers may choose instead to purchase goods
or services from a lower-priced competitor. In fact, most price regulations aim to insure that the customer has complete price

information before a contract is created. 1  The business of healthcare, however, has certain characteristics that distinguish it
from most other businesses, and which, in some cases, should limit the ability of healthcare businesses to freely set prices.

One important characteristic of healthcare is that medical services, especially those provided by hospitals, are usually purchased

by consumers who do not know at the time of purchase how much the services will cost. 2  In the case of hospital-provided care,
even the hospital does not know the exact amount it will bill the patient at the time of purchase. Patients sign an “Authorization
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for Treatment,” a “Statement of Financial Responsibility,” and/or another similar open-ended agreement pursuant to which the
patient purports to agree to pay for all medical goods and services provided by the hospital at the hospital's list (chargemaster)

prices. 3  In reality, however, this *427  type of agreement amounts to a blank check given by the patient to the hospital with

the amount to be unilaterally filled in by the hospital at a later date. 4  This situation would, perhaps, be tolerable if hospitals
or other healthcare providers used their discretion in these cases to charge (fill in) a fair and reasonable price for the medical

goods and services provided. 5  After all, the problem of inexact price information at the time of contracting is not unique to
the sale of healthcare. For example, when a client hires a lawyer, the client and lawyer know the lawyer's hourly billing rate,
but neither party can know how much time the matter will ultimately take. Or for instance, in the case of auto repair, often
neither party knows at the time of contracting the exact amount of the ultimate repair bill. In the case of healthcare, however,
the amount ultimately charged by the hospital or other provider, when based on the provider's list or chargemaster price, is not

reasonable. It is exorbitant and grossly unfair. 6

A chargemaster is an extensive price list created and maintained by hospitals and other providers. 7  A hospital's chargemaster

lists a price for each good and service provided by the hospital (20,000 or more separate items may be included). 8  Hospitals

update, that is increase, these list prices *428  frequently. 9  From 1984 to 2004, for example, chargemaster prices increased

10.7% per year, which was much faster than Medicare allowable costs (6.3%) or hospital net revenues (6.6%). 10  Thus, as later
discussed in Part III.E., while increases in list prices do not add dollar-for-dollar to the net revenues a hospital receives, higher

chargemaster prices do, for a variety of reasons, result in an increase in net revenues. 11  In addition, there are other reasons

for a hospital to continually set higher list prices 12  and no reason for them not to constantly increase list prices. 13  Hospitals,

in general, do not provide prospective patients with a copy of the chargemaster. 14  However, even if a copy of the hospital's

chargemaster were provided to each potential patient prior to treatment, it would mean very little to the patient. 15  With regard
to healthcare, the patient does not know what he is purchasing in a way that would allow the patient to use the chargemaster to

calculate the price. 16  A patient may know, for instance, that he needs a hernia repair procedure, and he may have discussed the
various procedures in detail with his doctor in order to determine which one is best for him. But, even if the patient is very well
informed regarding hernia-repair options, he has no idea how many pairs of surgical gloves, operating room hours, or suture
materials, etc. are needed to perform this procedure. Moreover, in some *429  cases, such as those for emergency services, a

patient may not even know in a general way what treatment he is seeking. 17  In other words, while a hospital's chargemaster
is like a menu or pricelist, it is not something that (even if it were available) most patients could read in a meaningful way to

calculate in advance how much they will owe for their treatment. 18

This is not to say that consumers may not be effective advocates for lower prices; in this case, I am simply recognizing the
reality that, as long as hospitals use á la carte pricing based on chargemasters, consumers will not be able to effectively negotiate

price. 19  But, neither government insurers nor most private insurers accept á la carte pricing; rather, they demand procedure-
based pricing, which is based either on DRGs (diagnostic related groups) for inpatient care or on APCs (ambulatory payment

classification) for outpatient services. 20  It should be noted, however, that even in the case of Medicare reimbursement, higher

chargemaster rates result indirectly in higher net revenues for hospitals. 21  If hospitals published procedure-based prices and
applied them to individual consumers, consumers could effectively compare prices among providers.

Another important characteristic of healthcare is that chargemaster or list prices are not fair or reasonable. 22  They are grossly

inflated because they are set to be discounted rather than paid. 23  Hospitals, in general, do not expect to recover these inflated
prices, but for reasons discussed in Part III.E., they are very reluctant to reduce them for self-pay patients. Nevertheless, hospitals
and other providers maintain that the grossly inflated list prices contained in their chargemasters are “reasonable and customary,”

in part because every patient, insured or uninsured, receives a detailed itemized bill reflecting chargemaster prices. 24  As a

result, hospitals *430  sometimes claim that all patients are billed at chargemaster rates. 25  However, while all patients are
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billed chargemaster rates, all patients are not expected to pay the billed charges. 26  As later discussed in Part III.E., for insured
patients, the billed (chargemaster based) amount is dramatically (at least 50%) discounted. Thus, while hospitals claim that
the chargemaster rates reflect their usual and customary charge for services, they certainly do not represent the usual price

actually paid for the listed goods and services. 27  Self-pay patients, who represent a small portion of a hospital's patients, are

the only patients expected to actually pay the full hospital bill based on chargemaster rates. 28  Self-pay patients include: the

uninsured; 29  international visitors who receive medical care here; and people insured by health plans lacking contracts with
hospitals (out of network patients subject to so called “balance billing” or those who self-insure via reliance on a heath-savings

account). 30  In addition, in this article, the term self-pay patient also includes patients covered by automobile insurance for
healthcare and patients covered by workers compensation because, in these cases, hospitals also expect full payment of or an
amount very close to the billed charges.

A third important characteristic of healthcare sales is that hospitals and other providers engage in extensive and significant

price discrimination. 31  As discussed in Part III.E., providers of medical services routinely and significantly discount their
chargemaster prices pursuant to *431  specific contracts with HMOs and private insurance companies. While all insurers pay
discounted rates, the amount of the discount--and thus the amount paid by insurers for the same healthcare--varies widely with

no two insurers necessarily paying the same price for the same care. 32  Government insurers, such as Medicare and Medicaid,
set their own reimbursement rates that hospitals and doctors agree to accept as full payment, and these amounts are usually

significantly less than the amounts paid by private insurers and HMOs. 33  Discounts from chargemaster prices given to insurers

overall average about 62%, 34  but in specific cases can be 80% or even more. 35  To put it another way, hospitals and other
providers typically and routinely accept less than 50% of the chargemaster rates (sometimes a lot less) as full payment from

HMOs, private insurers, and government insurers on behalf of insured patients. 36  Overall in 2004, for every $257 that a hospital

charged based on its chargemaster rates, it actually collected $100. 37  In other words, patients such as the uninsured and other
self-pay patients who are charged chargemaster rates are actually being asked to pay at least two and a half times the average

amount paid by health insurers for the same exact care. 38  All of these discounts are well known in advance by the hospital and

are planned for in budgeting. 39  Thus, with regard to medical services, different patients (or more accurately different insurers)

pay dramatically different prices for the same medical  *432  care. 40  In healthcare, there is a huge difference between the

price charged and the price paid (and accepted as full payment by providers) by, or on behalf of, most patients. 41  The most
important factor in determining the amount the hospital or other provider will accept as full payment for its medical care is

the identity of the insurer. 42

If chargemaster prices are not fair or reasonable, the obvious question then becomes: how much should self-pay patients be
charged for medical care? In certain situations, courts, or others, are called upon to determine the fair and reasonable value of

medical services. 43  For example, in personal injury cases 44  and in self-pay cases (such as those involving uninsured patients 45

or out-of-network patients subject to balance billing 46 ) courts are often called upon to make this determination. In these cases
the issue is: what is the fair and reasonable value of medical care? If it is not the amount billed by the provider, then is it
the amount usually paid by insurers, or some other amount? In all of these cases the question ultimately is: what is the fair
and reasonable value of medical care? Answering this question is the focus of this article. Part II provides some background
concerning the various contexts in which it is necessary to determine the fair and reasonable value of medical care. Part III
briefly discusses hospital pricing practices and price discrimination with particular focus on the likely reasons hospitals charge
different prices to different payers, and whether, in fact, it is fair to say that hospitals are engaged in price discrimination. Part
IV analyzes various methods for determining the fair and reasonable value of medical services. Part V concludes.
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*433  II. Background: Situations in which it Is Necessary to
Determine the Fair and Reasonable Value of Medical Services

A. The Uninsured

It is important to note that the uninsured are often divided into two groups (the poor or indigent uninsured and the non-poor/non-

indigent uninsured) for purposes of discussing healthcare policy. 47  Unfortunately, there is no generally accepted definition

of poor or indigent when it comes to those without health insurance. 48  In this article when the term “uninsured” is used, it
includes both the poor and non-poor unless otherwise stated.

As noted in the Introduction, the usual premise in a free market is that a seller may set his price at any level he chooses, but
buyers may refuse to buy. This premise is applicable to hospitals and other healthcare providers *434  when they set prices

with private insurers and HMOs. 49  However, I argue here that the special characteristics of healthcare render this premise
inapplicable when a hospital or other provider is contracting directly with self-pay patients or when calculating the fair and

reasonable value of necessary medical care as a component of damages for personal injury. 50  For example, when an uninsured

patient receives treatment at a hospital, she usually receives a bill that is priced at the hospital's chargemaster rate(s). 51  Since
the patient is not insured, the huge discounts the hospital has negotiated with insurers (and factored into its inflated chargemaster
rates) do not apply, and the uninsured patient is faced with a bill that is 250 to 500% (or more) of the amount the hospital

would accept as full payment from insurers. 52  The hospital bases its claim for this exorbitant amount on the contract entered
into with the patient--for example, the “Statement of Financial Responsibility” usually signed by the patient upon admission

to the hospital, pursuant to which the patient allegedly agreed to pay “chargemaster” or “list” prices for all care received. 53

In addition, the hospital claims that its list prices are “reasonable and customary” because all patients are billed at these rates

before discounts are applied. 54

Agreements such as the “Statement of Financial Responsibility” should not be used as justification to hold uninsured patients

liable for unconscionably high chargemaster prices. 55  If patients were told the truth, no patient would ever freely agree to pay
the hospital's list or chargemaster prices. For example, if a hypothetical patient entering the hospital for gall bladder surgery
were told the truth, the patient would be told that according to the chargemaster his bill would likely be about $14,000, but that
the hospital has agreed to do the same exact procedure (with anesthesia and everything) for HMOs at a price of $5600, for Blue
Cross/Blue Shield at a *435  price of $4700, for Aetna at a price of $5000, for Medicare at a price of $2590 and for Medicaid

at a price of $1260. 56  With this real and meaningful information, no patient with capacity would freely agree to pay $14,000
for the gall bladder surgery. If the patient offered $6000 the hospital would likely agree and the patient would save more than
fifty percent. Of course, if the patient is in pain and needs the procedure he may agree to anything, or if he is stuck with the
same “deal” at any other nearby hospital, he may agree, but in neither case is his agreement freely given as required under

contract law. 57  Assuming no emergency, and no contract of adhesion, the real reason that patients “agree” to pay $14,000 for
gall bladder surgery is that they are deceived by the “chargemaster,” or “list price,” language in their Financial Responsibility

Agreement and they are ignorant regarding the odd characteristics of hospital pricing. 58

I have argued elsewhere, in detail, that contracts calling for payment of hospitals' chargemaster or list prices by the uninsured are

unenforceable under the doctrine of unconscionability, and I will not repeat those arguments here. 59  More recently, the ACA
includes provisions designed to limit the amount that federally tax-exempt hospital organizations may charge poor uninsured

patients. 60  In addition, courts and even some hospitals have begun to recognize the unfairness of forcing the uninsured (some

recognize this unfairness only for the poor uninsured) to pay the exorbitant chargemaster prices. 61  As a result, some hospitals
have begun to voluntarily discount the bills of the uninsured to bring them closer to their contractually discounted reimbursement

rates. 62  The relevant point for this *436  article is, if the amount billed by the hospital based on its chargemaster is so
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unreasonably high as to be unenforceable, how much should an uninsured patient pay for the medical care they receive? In
words at least, the answer is easy; an uninsured patient (rich or poor) should have to pay no more than the fair and reasonable
value of the medical care received. But given the huge difference between the price billed and the average price actually paid

by insurers, and the significant difference in the prices paid by individual insurers, how should fair value be determined? 63

For example, a New York district court recently addressed the issue of fair and reasonable value of medical expenses in the

context of an uninsured patient in Nassau Anesthesia Associates P.C. v. Chin. 64  In that case, a medical provider Nassau

Anesthesia Associates sued Larry Chin for anesthesia services rendered as part of open-heart surgery. 65  Nassau sought $8675,

the chargemaster list price for the services rendered. 66  The court noted that Nassau was entitled to the fair and reasonable value

of its services. 67  The court also noted that Nassau would have accepted, as full payment, much less than $8675 from private

or government insurers. 68  Specifically, the court notes that the provider would have been paid between $5208.01 (Blue Cross
Blue Shield) and $6970 (United Healthcare) if covered by private insurance, $1605.29 if covered by Medicare, and $797.50 if

covered by Medicaid. 69  However, Mr. Chin was uninsured, so Nassau sought the entire billed amount as payment. 70  Nassau

received a default judgment as to liability when Mr. Chin failed to appear. 71  However, Nassau was still required to prove its

damages. 72  Nassau could not establish *437  that Mr. Chin had failed to pay an “agreed upon amount” (evidently there was
no “Statement of Financial Responsibility” or similar agreement signed by Mr. Chin); thus, Nassau's damages were dependent

upon proof of “the fair and reasonable value” of its services. 73

The court ruled that the determination of the reasonable value of a health provider's services requires more than ministerial

examination of the provider's bills. 74  An important factor according to the court was the amount charged by other practitioners

of similar standing for similar services. 75  The court also noted that “a patient's strained financial condition” may be considered

in determining whether billed amounts are reasonable. 76  However, the court stated that the mere fact that a provider accepts
lesser amounts for the same service from commercial or government insurers does not necessarily mean that the providers

charge is unreasonable. 77  The court recognized that providers may give substantial discounts to private insurers for various

reasons such as volume of payments, promptness of payment, and assurance of payment. 78

The court concluded that the fair and reasonable value of Nassau's services was “the average amount that it would have accepted

as full payment from third-party payors such as private insurers and federal healthcare programs.” 79  That amount, as calculated

by Nassau's billing manger, was $4252.11. 80  The court, citing Temple University Hospital, Inc. v. Healthcare Management
Alternatives, Inc., held that the amounts actually received by medical providers from insurers are a far better indicator of the

reasonable value of a provider's services than the list prices unilaterally set by the provider. 81  The court also cited Temple for
the assertion that, since the price the hospital unilaterally sets for the uninsured bears no relationship to the amount typically

paid for these services, acceptance of *438  providers published rates is untenable. 82  A more realistic standard is what insurers

actually pay and providers accept. 83  The court did, however, limit its holding to cases where the provider fails to prove either
that the defendant agreed to pay the providers “uninsured patient fee” (chargemaster/list charges), or that the patients had the

financial ability to pay list charges. 84  In other words, the courts holding was limited to the poor uninsured who had not signed

a “statement of Financial Responsibility” or similar agreement. 85  I argue here that these limitations are not appropriate. 86

B. Personal Injury Litigation

Pursuant to the law of torts, a plaintiff may recover the value of her reasonable and necessary medical expenses as a part

of her damages from the tortfeasor/defendant. 87  Traditionally, the dollar value of medical expenses was the undiscounted

amount billed by the hospital (that is, calculated using its chargemaster). 88  Usually the plaintiff submits an affidavit from the
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billing administrator of the hospital, which states that all of the charges reflected on the hospital's bill/invoice were necessary,

reasonable, and customary, along with a copy of the hospital's bill to establish this amount. 89  Remember every patient, insured

and uninsured, is billed at chargemaster rates before the application of negotiated discounts. 90  Thus, the tortfeasor is required

to reimburse the victim/plaintiff for medical *439  care at the billed or chargemaster rate. 91  Usually in these cases the hospital
never received the chargemaster price; rather, the victim/plaintiff's insurance carrier paid the hospital a much lower discounted

amount based on the insurer's contract with the hospital. 92  The insurer may have recovered this amount from the plaintiff via

subrogation, though many insurers do not pursue subrogation in this context. 93

As courts and lawmakers have come to understand the details of hospital pricing and billing practices, specifically that
chargemaster/list prices are set to be discounted not paid, they have begun to adopt policies to limit the recovery of medical

expenses to “‘the amount actually paid or incurred on behalf of the patient.”’ 94  For example, assume that a tort occurred, and as
a result, the victim/plaintiff sought medical treatment. Further assume that the hospital sent a detailed bill to the victim/plaintiff
listing every good and service provided to the patient and charging the patient the chargemaster price for each one. Remember
that hospitals always and routinely send such bills even to insured patients even though insured patients and their insurers are

only required to pay the discounted balance. 95  Further assume the hospital's bill totals $1495, but the hospital accepted $494.85
as payment in full from the patient's insurer. At common law the collateral source rule prevents the defendant/tortfeasor from

arguing that the plaintiff's out-of-pocket medical expenses are $0 (the insurance company paid, not the plaintiff/patient). 96

Under the collateral source rule, the defendant is prevented from offering any evidence concerning any *440  reimbursement

made to or on behalf of the plaintiff by a collateral source. 97  Insurance companies are considered collateral sources, and thus

a jury cannot be told that the patient/plaintiff's medical expenses were paid for by insurance. 98  The collateral source rule
promotes fairness because, if a victim of a tort had the prudence to acquire medical insurance, the tortfeasor should not benefit

from the insurance. 99  If this were allowed the tortfeasor would receive a windfall. 100  To prevent this, the collateral source

rule prevents the defendant from presenting evidence of any collateral source benefits received by the plaintiff. 101

For this article, the relevant issue is whether the collateral source rule, or the principal of fairness on which it is based, requires
that the jury also not be told that the patient's bill was discounted by $1000.15 or 67%. In terms of the collateral source rule,

it seems clear that the $494.85 payment by the insurer is a collateral source benefit that should be kept from the jury. 102  But
what about the $1000.15 discount the insurance company negotiated with the hospital? Is that also a collateral source benefit

to the patient or simply a benefit to the insurer? 103  If it is simply a benefit to the insurer, the rule would not prevent telling the

jury that the hospital discounted its bill to $494.85. 104  Many states have modified the common law collateral source rule to
allow juries to be told of the $1000.15 discount, often as part of tort reform, and often noting that a hospital's chargemaster rates

are illusionary or phantom charges. 105  For our purposes the question is: what is the reasonable value of the medical services
received by the patient/plaintiff--$494.85, $1495, or some amount between the two? As *441  discussed in Parts III.E., IV.F.,
and IV.G., the plaintiff via the collateral source rule or legislation should be able to recover the fair and reasonable value of his
medical expenses from the defendant, regardless of the amount paid by his insurer or the amount billed by the hospital.

For example, in the case Haygood v. Escabedo, the Texas Supreme Court ruled that the common-law collateral source rule
was modified by a Texas statute so that it does not allow recovery as damages of medical expenses a healthcare provider

was not entitled to be paid. 106  In other words, reasonable expenses for receiving medical care are, in Texas, equal to the
amount healthcare providers have a right to be paid for the care (the contract adjusted amount), not the amount the healthcare

provider billed for the care (chargemaster/list prices). 107  This case involved damages for injuries resulting from an automobile

collision. Haygood was billed a total of $110,069.12 for the medical care he received. 108  Haygood was covered by Medicare
Part B, which, the court noted, “‘pays no more for . . . medical and other health services than the “reasonable charge” for such

service.”’ 109  The court also noted that federal law prohibits healthcare providers who agree to treat Medicare patients from
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charging more than Medicare has determined to be reasonable. 110  Thus, Haygood's healthcare providers adjusted their bills

with credits of $82,329.69, or 75%, leaving a total of $27,739.43 due. 111

At trial, Escabedo moved to exclude evidence of medical expenses other than those owed or paid (i.e. $27,739.43). 112  Haygood

asserted the collateral source rule and moved to exclude evidence of any amounts other than those billed (i.e. $110,069.12). 113

The trail court denied Escabedo's motion and granted Haygood's. 114  At trial, Haygood offered evidence from the various

healthcare providers that the charges billed were reasonable and the services were necessary. 115  The jury found Escabedo at

fault and awarded Haygood *442  $110,069.12 for past medical expenses. 116  Escabedo objected to the award of past medical

expenses in excess of the amounts actually paid and owed to the healthcare providers, but was overruled by the trial court. 117

The court of appeals reversed by applying a Texas statute that states: “recovery of medical or healthcare expenses incurred

is limited to the amount actually paid or incurred by or on behalf of the claimant.” 118  The court of appeals stated that the
statute precluded evidence or recovery of expenses that “neither the claimant nor anyone acting on his behalf will ultimately

be liable for paying.” 119  The Texas Supreme Court upheld the court of appeals noting the great disparity that exists between

amounts billed and payments accepted by healthcare providers. 120  The court also noted, that healthcare providers rarely expect

chargemaster or list prices to be paid, and in fact they are very rarely if ever actually paid. 121  But healthcare providers routinely
bill all patients, including insured patients, at list or chargemaster rates with reductions to reimbursement rates shown separately

as adjustments or credits. 122

The court quoted the Restatement (Second) of Torts, which states the collateral source rule reflects “the position of the law

that a benefit that is directed to the injured party should not be shifted so as to become a windfall for the tortfeasor.” 123  The
court ruled that the contract adjustments to the billed charges were not benefits directed to the injured party--rather they were

benefits of the insurer. 124  Thus, the collateral source rule did not prevent the introduction of evidence of these discounts. 125

The court noted that “[t]o impose liability for medical expenses that a healthcare provider is not entitled to charge does not

prevent a windfall to a tortfeasor; it creates one for [the] claimant.” 126  Thus, under Texas law, the collateral source rule does

not prevent the introduction of evidence of discounts applied to billed *443  charges. 127  In Texas, the reasonable value of

medical care is the amount actually paid and accepted by the provider for the care provided. 128

C. Balance Billing

The phrase “balance billing” usually refers to a situation where an insured patient has received medical services from a provider

that is either not part of the patients' insurer's “network” or while part of the network is not in the top tier of providers. 129  The
term “network” refers to those providers with whom an insurance company has entered into a reimbursement contract, pursuant
to which the insurer has agreed to direct its insured to the providers for necessary treatment, and the providers have agreed to

discount their chargemaster prices for the insurance company. 130

When a patient receives care out-of-network the patient is responsible to pay the provider the difference between the provider's
chargemaster rate and the amount the insurer paid, which is usually the amount it would have paid for the same treatment within

the network (discounted pursuant to reimbursement contracts with in-network providers). 131  If the patient receives care in-
network, but from a lower tier, then, usually, the patient is responsible for the difference between the amount the insurer has

negotiated with the top tier providers and amount the insurer has negotiated with the lower tier provider. 132  In both cases the
insurer pays only its lowest discounted amount; but, since the provider is either not in the insurance companies network or
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is not in the top tier, the provider has not agreed to *444  accept that amount as full payment. Thus providers argue that the

patient is responsible for the balance. 133

Essentially, an out-of-network patient subject to balance billing is in the same position as an uninsured patient or a patient who
self-insures with a health savings account; and, it is similarly unfair to demand payment of a balance based on the provider's

unreasonably high chargemaster rates. 134  The patient should be responsible for the balance based on the fair and reasonable

value of the medical services received (not the chargemaster rate) less the amount paid by the patient's insurance company. 135

The same is true in the case of patients who receive care from a lower tier; they should be responsible for no more than the

difference between the amount the insurer paid and the fair and reasonable value of the care received. 136  For example, in the
case of Daughters of Charity Health Services of Waco v. Linnstaedter, Donald Linnstaedter and Kenneth Bolen were injured

in an auto collision while riding together in the course of their employment. 137  Both were treated at a hospital owned by

Daughters of Charity Health Services of Waco. 138  The hospital charges billed (chargemaster rates) were $22,704.25. 139  Both
victims were covered by workers compensation insurance, and the workers compensation carrier paid a discounted amount of

$9737.54, which was the amount set by the Texas Labor Code. 140  The Texas Labor Code also provides that hospitals “may

not pursue a private claim against a workers' compensation claimant” for all or part of the costs of treatment. 141  Nevertheless,

within a week of the accident, the hospital filed a lien seeking the balance of its full charges with the county clerk. 142  The
lien attached to the employees' causes of action, and under the Texas Property Code, a tortfeasor cannot obtain a release by

judgment or settlement unless the hospitals charges are paid in full. 143

*445  The employees filed suit against the other driver, John Paul Jones, and their claims were eventually settled for $175,000;

but, Jones' insurer paid $12,966.71 of that amount to the hospital to discharge its lien. 144  The employees brought suit against

the hospital to recover the $12,966.71 paid pursuant to the hospital's lien. 145  The employees claimed that the lien was invalid

under the Labor Code. 146  The court ruled in favor of the employees noting that a hospital that treats workers' compensation

patients is bound by the Labor Code's provisions. 147  Among those provisions are caps on reimbursement that prevent a provider

from seeking additional money from patients or their workers' compensation carriers. 148  In addition, workers' compensation

fee guidelines are intended to provide both fair and reasonable reimbursement for healthcare providers. 149

The hospital argued that because the employees had sought the amount billed ($22,704.25) from Jones rather than the amount

their workers' compensation carrier paid ($9737.54), the hospital should be able to recover the balance of its billed charges. 150

The court agreed in part with hospital, noting that “[w]e agree that a recovery of medical expenses in that amount [$22,704.25]
would be a windfall; as the hospital had no claim for these amounts against the patients, they in turn had no claim for them

against Jones.” 151  The Texas Supreme Court, however, in upholding the lower court allowed the employees/patients to keep
this amount, noting that “[w]hile the settlement here exceeded the full medical bill, there is no evidence it was intended to pay

those expenses [billed hospital charges] rather than lost earnings, pain and mental anguish, or physical impairment.” 152  In
the course of its holding, the court clearly established that fair and reasonable medical expenses are measured by the amount

actually paid to the provider, not by the amount billed by the provider. 153  Moreover, in the case of balance billing, since the
hospital has a claim only for the fair and reasonable value of the medical care it provided, this limits the balance due to the
difference *446  between the amount the hospital was paid by the insurer and the fair and reasonable value of the care provided

rather than the unreasonable amount billed. 154

III. The Wacky World of Hospital Pricing: Price Discrimination and Discounts

A. Price Discrimination
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The way in which hospitals price their goods and services may seem wacky, but there is actually a logic to the process, at

least from the hospital's perspective. 155  As discussed in Part III.E., higher list prices mean higher net revenues, 156  though

one must always remember that a hospital's chargemaster prices are set to be discounted not paid. 157  Thus, it should not be

surprising that very few patients and no insurance companies pay these list prices to the hospital. 158  Insurers, who are the
most common payers, pay a much smaller amount arrived at either by applying a negotiated discount factor to the hospital's

chargemaster prices or based on a negotiated procedure or per diem reimbursement system. 159  Hospitals negotiate different

discounts with different private insurers, and, as noted, government insurers set their own rates. 160  As a result, the amount the

hospital has agreed to accept for the same services and goods varies dramatically depending on who is paying the hospital. 161

Government insurers pay the least; private insurers pay about 14% more on average than Medicare, and uninsured or other

self-pay patients owe the most. 162  All *447  patients are billed at chargemaster rates, 163  but most are not expected to pay

them. 164  This pricing system results in hospitals engaging in apparent price discrimination. 165  Price discrimination is the

practice of charging a different price to different buyers for the same goods or services. 166  This practice is sometimes referred

to as dynamic pricing. 167

In general, price discrimination, or dynamic pricing, may be practiced either because it allows the seller to pursue a social

objective, or because it allows the seller to maximize profits. 168  Traditionally, doctors had a sliding fee schedule that varied

with the economic status of the patient. 169  The traditional rationale for this price discrimination was to achieve a social and

charitable goal of providing health care to the poor. 170  In essence, the doctor's price discrimination creates a transfer payment

from rich to poor for the purpose of providing health care to the poor. 171  Today, many argue that Medicaid's reimbursement
rates are a modern version of this traditional practice because Medicaid's reimbursement rates are usually below marginal cost

(Medicare rates are also said to be below marginal cost). 172  This then forces hospitals to maximize revenue from other patients,

perhaps *448  via price discrimination or dynamic pricing, in order to cover the Medicare and Medicaid shortfall. 173

This brings us to the other reason to engage in price discrimination, and that is to maximize profits. 174  As long as a seller never
agrees to a price below marginal cost, unless doing so has other positive effects on goodwill or reputation, or unless required by

law to do so, a seller will increase profits by charging more to those customers willing to pay more. 175  In order to implement
price discrimination, several requirements must be met: high fixed cost, the ability to divide customers into separate groups

based on the price they are willing to pay, and an inability for customers resell goods/services. 176  Thus, price discrimination

is commonly practiced in such businesses as airlines and universities. 177  For example, it is common on a given airline flight

to have many passengers who each paid a different price for a ticket of the same class on the same flight. 178  In universities
or professional schools, it is common for different students to receive different levels of scholarships and thus pay a different

net cost for attending the same school. 179

In the case of hospitals, it seems unlikely that charging the uninsured and other self-pay patients much higher prices furthers

any ethical or charitable goal; quite the opposite, it seems unethical and uncharitable. 180  Nor does this practice likely result
in increased profit, as most uninsured patients do not in fact pay the billed charges, even though they are liable for them and

often driven into bankruptcy because of these exorbitant charges. 181  The high rates charged to self-pay patients, especially the
*449  uninsured, are most likely an unintended result of the evolution of hospital pricing, rather than the result of a plan to

either maximize profits or achieve a charitable purpose. 182  As for charging private insurers more than government insurers,
it seems likely that hospitals do so to maximize profits by deriving higher payments from insurers willing to pay more to have

access to the hospital for their insureds. 183
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B. Hospitals Use Discounts to Purchase Value

Price discrimination, charging a different price for the same good or service to different buyers, 184  assumes that the only
value received by the seller from the buyer is the price paid. However, when a seller agrees to sell for less to a buyer who,

for example, buys a large quantity of goods, the seller has not engaged in true price discrimination. 185  Rather, the lower price

reflects the lower costs to the seller when selling a large quantity to a single buyer. 186  Essentially, in this type of case, the seller

is purchasing additional value from the buyer with the discount, and this is not true price discrimination. 187  For example, a
university may allow the child of a very famous person to attend free of charge, or a restaurant may allow a movie or sports
star to eat for free because of the public relations value that results from the association with the famous person. This concept,
purchasing value with discounts, likely explains some of the varying discounts hospitals offer to private insurers, and it is part

of the reason lower prices are accepted from government insurers. 188  That is, the fair and reasonable *450  value of medical

care for individuals is likely to be somewhat higher than the amounts paid by insurers. 189

In the case of hospitals, insurers sell valuable benefits to the hospital in return for discounted prices. 190  These benefits include
an increased volume of business, access to patients who have been essentially prescreened by the insurer for credit worthiness--

that is, the hospital is assured of payment for insured patients from the insurance company or government. 191  In addition, the
hospital gets easy and quick (compared to collecting from individual patients) access to its discounted fees from the insurance

company or government. 192  Finally, hospitals may receive some marketing and advertising benefits from a private insurance
company's listing the hospital as a “network” hospital--that is, one where the full benefit of the company's insurance will be

available. 193  These benefits are valuable to the hospital and likely account for the difference in the rates paid by private

insurers. 194  As discussed in notes 258 through 265, these benefits do not account for the huge discounts from chargemaster

prices given to *451  insurers. 195  These huge discounts are caused primarily by the fact that chargemaster rates are set

unreasonably high so they can be discounted. 196

C. The Problem with All-Payer Systems

In response to the perceived price discrimination practiced by the hospitals, especially that involving the uninsured or other

self-pay patients, some have recommended an “all-payer system.” 197  These systems may use various methods to arrive at a

price for a particular good or service. 198  For example, the price may either be set by the government or each hospital may be

permitted to set its own price. 199  Regardless of how the price is set, once set, that price must be posted for public view and

applied to all patients without discrimination. 200  For those who see unfairness in price discrimination, all-payer systems seem
a good answer. For example, rather than forcing the uninsured to pay much higher prices, or allowing government insurers to

force providers to accept reimbursements that are below cost, all payers must pay the same price. 201  However, if at least part of

what appears to be price discrimination is really market-driven discounting designed to purchase new value from the buyer, 202

then any all-payer system will be disruptive to the market and create inefficiency. 203  For the reasons stated in the preceding
section, I do not think all-payer systems are appropriate for hospitals or other health care providers. I do, however, argue that

some less pervasive restrictions on setting prices for self-pay patients are necessary. 204

*452  D. All-Payer Systems and Price Fixing

It seems odd to suggest that more price fixing can solve the hospital pricing problem when price fixing is very likely a major

cause of the problem. Government insurers such as Medicare and Medicaid are essentially price fixers, 205  and many blame
their unreasonable low prices/reimbursement rates for causing hospitals and other providers to shift their unreimbursed costs
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to private insurers and self-pay patients. 206  An all-payer system, especially one where the price is set by the government, will
only create more problems. Encouraging a freer and more transparent market for the sale of health care is the only approach

that will result in appropriate pricing. 207

The solution that I suggest for self-pay patients can be described as a form of price fixing, but it has some important

differences when compared to a government controlled all-payer system. 208  First, self-pay patients account for a relatively

small percentage of health care buyers. 209  Second, the price I suggest for these self-pay patients is based on a price freely set

by the market. 210  That is, my solution uses, as a base, the average reimbursement rate paid by private insurers and then adjusts

this base to arrive at an estimate of the fair and reasonable value of the health care purchased. 211  Neither the government nor
the hospital, nor any single private insurer, has control over the base. In addition, it would be possible, in appropriate cases,
to allow hospitals or other providers and patients to present evidence to the court to refute the suggested amount by which the

base will be adjusted. 212

E. Why Are Chargemaster Prices so Unreasonably High?

The answer to this question is complex. Part of the answer originates in the history of hospital billing and the various government

and private *453  insurer reimbursement systems that have been used in the past. 213  Historically, hospitals were required
by CMS (Centers for Medicare and Medicaid Services) to have a uniform set of prices that were charged to all patients, and

at that time higher chargemaster rates resulted directly in higher payments to hospitals. 214  While today, neither government
insurers nor most private insurers usually use chargemaster rates to directly determine reimbursements, higher chargemaster

rates are still associated, albeit indirectly, with higher net hospital revenues. 215  For example, until quite recently, a hospital
could significantly increase its Medicare reimbursement for outliers (patients who cost significantly more to treat than other

patients) by hiking up their chargemaster prices. 216  As a result of this practice by some hospitals, CMS has changed its outlier

policies. 217  Also, until 2004, Medicare rules were interpreted by providers as prohibiting discounting chargemaster prices for

the uninsured. 218  While CMS clarified the situation in 2004, by allowing hospitals to offer discounts at least to the indigent

uninsured, 219  hospitals were still reluctant to discount their charges for the uninsured because of private insurers' common

negotiation strategy of insisting on being charged the same as the lowest paying patient. 220  Today, under the ACA as discussed
Part IV.G., hospitals *454  are required to discount charges to the poor uninsured though hospitals have complete discretion in

defining who qualifies as poor. 221  Thus, extremely high chargemaster prices are a legacy of the past that lives on in part because

high chargemaster prices still result in higher net revenues for hospitals and other providers 222  (this is also why hospitals and

other providers continue to have an incentive to set ever higher chargemaster prices), and in part for other reasons. 223

Today, the main reason that chargemaster prices are so incredibly high is that the higher they are the more money a hospital

or other provider is likely to make. 224  This fact applies to government and private insurers alike; while chargemaster rates

are rarely used today to directly determine reimbursement amounts, they do have an indirect impact. 225  In one form or
another, a hospital's billed (chargemaster) charges are used indirectly to determine the ultimate dollar level of reimbursement

payments. 226  To put it another way, the higher the chargemaster prices the greater the reimbursement amount the hospital will

receive from third party payers. 227  For example, Medicare reimbursement formulas are usually tied to procedures performed
via the DRG (diagnosis-related group) system for inpatient care and the APC (ambulatory payment classification) system

for outpatient services. 228  Medicare usually pays a fixed fee per case based on the DRG or APC classification; thus, higher

chargemaster rates would not seem to affect Medicare reimbursement rates, and they don't do so directly. 229  However, the
process followed under Medicare to arrive at the actual dollar amount of reimbursement is complex and governed by statute, but
part of the process involves the periodic recalibration of the DRG weights and this is based in part on average standardized billed
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*455  (chargemaster rates) charges for all cases falling into each DRG in the most recent period. 230  In addition, Medicare
calculates the yearly base payment amount in dollars, which is then multiplied by the DRG weight to arrive at a dollar amount of

reimbursement. 231  As a result of this process, the higher a hospital sets its chargemaster rates the higher its likely reimbursement

will be from Medicare. 232  Moreover, many states calculate their Medicaid reimbursement rates as a percentage of either the

Medicare DRG reimbursement or as a percentage of the APC reimbursement. 233  As noted above, Medicaid reimbursement

rates are widely believed to be below fully allocated costs. 234  This fact puts significant pressure on hospitals to increase revenue

from all sources and thus continues to push chargemaster rates ever upward. 235

With regard to private insurers, reimbursement rates for inpatient services are negotiated each year either as a negotiated per
diem rate, or a fixed charge per procedure based on the DRG system, or APC system, or in a few cases as a direct discount

from chargemaster prices. 236  However, high chargemaster rates are more relevant to reimbursements from private insurers

than first appears. 237  One commentator notes:
About 20 percent of services [were] charge-related in the short term-- that is, [they were] paid [or
reimbursed] based on full or discounted charges per se--although a much higher percentage of services are
paid nominally on the basis of charges through contract language that uses charge levels as reference points

for discounts and to derive fixed payment amounts. 238

*456  The fact that many contracts refer to list prices even nominally encourages hospitals to keep chargemaster rates high. 239

In addition, each private payer has a default payment rate (for example, forty percent of billed charges) for services not

covered by fee schedules or other fixed payment amounts. 240  Moreover, Medicare's payment for the facility component of

outpatient services is directly based on charges. 241  One commentator notes that “[t]hese payments [facility component] average
approximately 5 percent of the total medical services payments (10 percent of the outpatient department, which in turn is about

half of the total medical services).” 242

Thus, one commentator notes that “charge levels . . . greatly affect revenues from many sources,” 243  and states that even
today, ever increasing chargemaster rates result in increasing revenue for providers and this is the main reason chargemaster

rates are so high and continue to increase quickly. 244  But there are also other reasons. One reason is to encourage private

insurers to negotiate a contract with the hospital. 245  Extremely high list prices help this process in two ways. 246  First, it shows
insurers how much they or their insureds will have to pay if the companies' insureds receive treatment in the hospital and the

insurance company has not negotiated a contract with the hospital. 247  Thus, the higher the chargemaster prices the greater the

incentive for private insurers to sign a contract with the hospital. 248  Second, extremely high chargemaster prices allow the
insurance company to demonstrate its value to its insureds because each *457  hospital bill a patient/insured receives shows

the chargemaster based charge and the huge savings the insured has reaped because he has insurance. 249

Another reason to keep chargemaster rates extremely high is because it allows the hospital to inflate the dollar value of its

charitable care and bad debt. 250  For example, if the hospital treats an indigent patient free of charge and the care provided
would be billed at $3000 but reimbursed at only $1000 by insurers, some hospitals may claim $3000 worth of charity care by

measuring such care based on its chargemaster rates. 251  The same is true for bad debt expense. 252  Inflating these measures

can pay big public relations and political dividends for hospitals. 253  For example, a hospitals tax exempt status may depend

on providing a certain dollar amount of charity care or community benefit. 254
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IV. Analysis: Determining the Fair and Reasonable Value of Medical Services

A. Contract Adjusted Rates Are Too Low to Be Applied to Self-Pay Patients

It has been argued that the fair and reasonable value of medical services for self-pay patients should be determined by the

lowest amount the *458  hospital/provider accepts as full payment from government or private insurers. 255  That is, the lowest

contract adjusted/discounted rate. 256  I argue here that this amount is too low because it does not recognize the value that private

insurers provide to hospitals in exchange for discounted prices. 257  As discussed in Part III.B., private insurers bring large

groups of profitable patients to the hospital/provider, and provide assured, easy and rapid payment of discounted charges. 258

Insurers in essence pre-approve patients in terms of creditworthiness and may also offer some marketing/advertising benefits

by making a hospital provider known to its insureds. 259  A relevant question for this article, discussed in Part IV.D.2., is: what

is the value of these benefits? 260

B. Chargemaster or List Prices Are Too High

While private insurers are clearly bringing valuable benefits to hospitals, it is also clear that the value of these benefits

cannot begin to account for the huge discounts from chargemaster prices given to insurers. 261  Rather, as discussed in Part
III.A. and B., it seems likely that the exorbitant prices reflected on chargemasters are the result of gamesmanship related to

the odd reimbursement schemes that have been applied to hospitals by both government and private insurers. 262  That is,
chargemaster prices are set to be discounted, not paid. If these prices were actually paid, they would yield truly enormous

profits. 263  As discussed in Part IV.G., the proposed regulations under the ACA seem to be continuing the tradition of odd

*459  reimbursement schemes by relying on these exorbitant chargemaster prices to implement its price limitations. 264

In our quest for the fair and reasonable value of medical services, it is clear that chargemaster prices are not an appropriate basis

from which to calculate fair and reasonable value. 265  A hospital invoice of itemized billed charges at chargemaster rates is,
when it comes to measuring fair value, a complete fiction and should not be used by courts or others to establish the fair and

reasonable value of medical services. 266  To do so creates a windfall to the hospital or other recipient of the reimbursement

for medical expenses. 267

C. Government Insurers Set Reimbursement Rates That Are Too Low

There is a significant body of research suggesting that the reimbursements rates paid by government insurers such as Medicare

and Medicaid are actually below fully allocated cost for most hospitals. 268  As noted in Part III.D., these government insurers are
essentially price fixers and hospitals must either accept their reimbursement rates or refuse to accept patients with government

insurance. 269  Why more hospitals don't simply refuse to accept government insured patients is an important and complex

question. 270  A detailed answer to this question is beyond the scope of this article. It is sufficient to present purposes to note
that such a refusal carries the risk of important negative consequences. For example, to refuse *460  to accept government
insured patients in certain contexts is simply illegal (as is the refusal to accept and treat any patient in an emergency

room). 271  In addition, very serious political consequences, which could include the loss of tax exempt status, could result

if charitable hospitals attempted to stand up to government intimidation. 272  Also, especially in the case of Medicare, not all

reimbursable rates are unprofitable for hospitals. 273  That is, for certain procedures or facilities the reimbursement rates may

be reasonable. 274  Moreover, even for procedures where government reimbursement rates are below fully allocated cost, these

reimbursements may cover a significant portion of fixed costs. 275  If this portion of these fixed costs weren't covered, the
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hospital would not, in some cases, be able to profit from certain services, which with the addition of private reimbursements

are, overall, profitable. 276

D. A Method for Calculating the Fair and Reasonable Value of Medical Services

1. The Base or Starting Amount

It is clear that neither extreme (chargemaster prices nor the lowest price actually paid by insurers), should be used unadjusted as
the measure of the fair and reasonable value of medical services. The prices actually paid by private insurers though are a good
place to start in calculating the value of medical services because these contracts reflect most strongly an effectively operating

free market. 277  This basis can be further strengthened by taking the average of the various reimbursement rates for private

insurers. 278  This average is a true reflection of market forces because this amount is *461  negotiated each year between the

hospital and its insurers. 279  Eliminating government insurers like Medicare and Medicaid makes sense because, as noted in

Part III.D., these entities essentially dictate rates often below cost based on their reimbursement formula. 280

With regard to private insurers, we could choose the lowest negotiated rate, the highest or the average. The lowest rate is likely
too low because it represents substantial extra value, most likely related to an increase in volume of business for the hospital

or other provider that only the largest insurer can provide, and this benefit is difficult to quantify. 281  That is, all insurers offer
assured, quick and easy payment--the difference between them likely relates to the number of additional patients a particular

insurance company can bring to the hospital. 282

Some good arguments may be made for using the highest negotiated reimbursement rate because this is closest to the proper
individual rate. That is, individuals don't bring the extra benefits that insurance companies do to the hospital, so individuals
should pay more than the highest negotiated rate. The potential problem with using the highest negotiated rate is that it could
be easily manipulated by hospitals by entering into an agreement with a very small insurer at a very high rate. Thus, I think
the best starting point is the average of the negotiated private insurer reimbursement amounts. But, while this is a good starting
point it is not a good ending. As noted, self-pay patients should pay more than this amount because these patients don't provide

to hospitals the same benefits as private insurers. 283  The question is, how much more should individual self-pay patients pay?
Tortfeasors should also pay more than the average private insurance amount, because it's unfair, as discussed in Part I.B., to
allow tortfeasors to benefit from the victims acquisition of medical insurance.

2. Adjustments to the Base

The adjustment (increase) to be made to the average negotiated private insurer reimbursement rate should equal the value of
the benefits (increased volume of business; assured, quick and easy payment; and marketing/advertising benefits) that private
insurers provide to hospitals. As *462  noted in Part III., given the oddities of hospital pricing we can't assume the value of

these benefits equals the huge discount from chargemaster prices. 284

An indirect way to measure the value of these benefits is to look for the value of these benefits in other contexts. One useful
comparison is with credit card companies and processors. That is, a retailer, like a hospital, may agree to accept a particular
credit card (Master Card, Visa, etc.) and after negotiating a discount rate or fee with a processor the retailer gets certain benefits

in exchange for effectively giving the card issuer and processor a discount. 285  First, the retailer gains access to all of the card

issuer's members because they may now use their cards to make purchases from the retailer. 286  Second, all of these potential

customers have been prescreened by the card issuer in terms of credit worthiness. 287  Third, the card issuer processor assures

easy and quick discounted payment to the retailer. 288  These are similar to the most important benefits that hospitals and other
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providers get from insurers. 289  In addition, many card issuers offer extra benefits to card-holders to encourage them to use
their cards (airline mileage programs, free gifts, or cash back etc.) and these programs make retailers who accept the cards

more attractive to cardholders. 290

While discounts vary from one card processor to another, just as hospital reimbursement rates vary from one private insurer
to another, overall card processors receive a discount that is usually less than ten percent (sometimes as low as two percent

sometimes as high as eight *463  percent or more) of the value of the transaction. 291  Of course, credit card issuers are not
exactly like private health insurance companies, but the similarities suggest that the amount to be added to the average negotiated
private insurance reimbursement base is relatively small, certainly within the ten to fifteen percent range.

Another commentator, Dr. Gerard Anderson, has suggested using a similar method for arriving at the amount self-pay patients

should pay. 292  Anderson calls his plan “DRG + 25%.” 293  In Anderson's formula, DRG is equal to Medicare reimbursement

rate, and to this base is added twenty-five percent. 294  The twenty-five percent is arrived at as follows: fourteen percent is
added because it is the average difference between the Medicare rate and the average private insurance reimbursement rate, an
additional one percent is added to this to account for the benefit of prompt payment that insurance companies provide, finally
ten percent is added to account for the fact that the fourteen percent added first was based on the average private insurance rate

and many private insurers pay more. 295  Thus Anderson has DRG + 14% + 1% + 10% or DRG + 25%. 296

While there are differences, discussed earlier, between Anderson's DRG + 25% formula and the formula I present in this article,

the Average Negotiated Private Insurance Reimbursement Rate + 10-15%, the two formulas are more similar than different. 297

First, Anderson and I agree that self-pay patients should pay more than private insurers because private insurers provide benefits

that self-pay patients do not provide. 298  Second, we arrive at similar rates. That is Anderson's rate, DRG + 25%, is essentially

equal to my Average Negotiated Private Insurance Rate + 10-15%. 299  For example, my base rate is equal to Anderson's DRG

base plus *464  fourteen percent. 300  To this Anderson adds eleven percent while I add between ten and fifteen percent. 301

Thus, my rate is essentially DRG plus between twenty-four and twenty-nine percent. 302  We also agree on the desirability of a

market-based rate. Anderson acknowledges that is this regard his formula is weak because his base is not set by the market. 303

He feels this weakness is outweighed by the easy ability to verify and monitor the Medicare reimbursement amount. 304

We do however have some disagreements. First, I use a base set by the market. I do not think the average negotiated private

insurance reimbursement rate is too difficult to verify or monitor. 305  Hospitals keep such information and since contracts with

private insurers are renegotiated every year, this base will be constantly updated. 306  Also, by taking an average, there is no
requirement to disclose any private insurer's specific negotiated rate, which would, as Anderson notes, be disruptive to the

market. 307  Second, I believe that Dr. Anderson significantly undervalues the benefits provided by private insurers. Specifically,
he assigns no value to assured payment, increased volume of business, and marketing all of which are benefits provided by

private insurers, in addition to quick payment. 308  I would value these additional benefits at three and a half to eight percent
of the base. However, I would make only a seven percent adjustment for the use of the average private insurer rate. As noted
in Part IV.D.1., while credit card companies provide many of the same benefits to retailers that accept their cards, they also

limit their risk by imposing individual credit limits on each customer. 309  Health insurers, while they may set certain lifetime

limits, *465  usually must accept a broad range of potential medical expenses for each insured each year. 310  In addition, while
credit card issuers expect to earn additional interest compensation from balances carried by many customers, health insurers
receive fixed premiums for the year. Thus, I value the benefits provided by health insurers to hospitals and other providers at
a somewhat higher amount than the benefits provided by credit card companies.
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E. Applying This Method to Uninsured Patients, Out-Of-Network Patients and Personal Injury Plaintiffs

1. Uninsured Patients

As discussed in Part D.IV.1., uninsured patients (rich or poor) should not be obligated to pay for the medical services they

receive at the treating hospital's chargemaster rates. 311  The argument made here is that non-indigent uninsured patients should
be obligated to pay no more than 110 to 115 percent of the average reimbursement amount that the hospital would accept as full
payment from private insurers. The uninsured should not be afforded a lower price for their care, with an exception for uninsured

patients who are indigent, 312  because a lower price is unfair to the hospital. 313  As discussed, hospitals negotiate lower prices

with insurers because the hospital receives certain benefits from the insurers. 314  In the case of non-indigent uninsured patients,
the hospital does not receive these benefits and thus should not be required to reduce its rates to the same level that private

insurers pay. 315  For indigent uninsured patients, non-profit charitable hospitals should work with these patients to either get

them insurance under the ACA or discount the price they owe to a level they can afford. 316

*466  2. Patients Subject to Balance Billing

Insured patients who receive healthcare outside of their insurers' network should be required to pay no more than the difference
between the amounts their insurer will pay and the fair and reasonable value of the medical services received. Specifically,
these patients should pay no more than 110 to 115 percent the treating hospitals average private insurer reimbursement amount
for the medical care provided less the amount paid by the patient's insurance company. The patient should be responsible for
no more than this balance. If an insurance company has negotiated a rate with a hospital, but that rate is not low enough for the
hospital to be included in the insurers top tier, then an insured who receives care at that hospital should pay either the difference
between negotiated rate and the amount paid by the insurer or the differences between the fair and reasonable value of the
medical services (calculated as suggested here) and the amount paid by the insurer, whichever is less.

3. Plaintiffs in Personal Injury Cases

A plaintiff in a personal injury case has a right to recover the fair and reasonable value of his/her medical expenses. 317  These
plaintiffs should not be able to recover the full amount billed by the treating hospital, as this amount is calculated at chargemaster

rates and bears virtually no connection to the value of the medical care received. 318  Nor should the plaintiff be limited to
recovering only what their insurance company paid to the hospital. Rather a plaintiff should be able to recover 110 to 115
percent of the average amount that the treating hospital's private insurers would pay for such treatment.

In jurisdictions applying the common law collateral source rule, an amount equal to 110 to 115 percent of average reimbursement
amount paid by private insurers should be considered a collateral source benefit, and juries should be told that this is the fair
and reasonable value of medical services received by the plaintiff. The jury should not be told that the plaintiff was insured, nor
how much the insurance company paid the hospital. If the insurer pursues subrogation against the patient, the patient will pay
part of the award to the insurer but will retain the difference. This *467  is not a windfall to the plaintiff because this benefit

results from the plaintiff's prudence in obtaining and in many cases paying for health insurance for his/her own benefit. 319

Allowing the tortfeasor to benefit from the plaintiff's insurance would produce a windfall to the tortfeasor. 320

F. Calculating Fair and Reasonable Reimbursement Rates for Government Insurers

While it is beyond the scope of this paper to discuss the proper reimbursement rates for government insurers, such as Medicare
and Medicaid, the arguments presented here suggest that those rates should be market based. For example, if Medicare were
converted to a voucher-based program then each consumer would be free to negotiate the price of medical care with any
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provider. Another market-based solution would be to set Medicare reimbursement rates equal to the lowest private insurer rate.
The point is, we should use the free market to set the price.

G. Pricing Limitations Proposed Under the ACA

Under the ACA the Internal Revenue Code (Code) was amended by the enactment of section 501(r) of the Code. 321  This
section adds requirements for hospital organizations that are or wish to be recognized as tax exempt under section 501(c)(3)

of the Code. 322  Thus, in order to remain a tax-exempt organization for federal tax purposes, a non-profit hospital must meet
several new requirements, one of which is that the hospital may not charge certain (poor) uninsured patients more than the

“amounts generally billed to individuals who have insurance covering such care.” 323  This amount is known as “AGB” . 324

Under section 501(r)(4) of the Code, a non-profit hospital that wishes to be tax exempt under 501(c)(3) must have a Financial

Assistance Policy or *468  “FAP.” 325  The proposed regulations require that the FAP include: (1) eligibility criteria for
financial assistance, and whether such assistance includes free or discounted care; (2) the basis for calculating amounts charged
to patients; (3) the method for applying for financial assistance; (4) in the case of an organization that does not have a separate
billing and collections policy, the actions the organization may take in the event of nonpayment; and (5) measures to widely

publicize the FAP within the community served by the hospital facility. 326  Neither the proposed regulations nor the ACA

mandate any particular eligibility criteria. 327  Each hospital must establish its own criteria regarding who qualifies for its

FAP. 328

With regard to emergency or other medically necessary care a non-profit hospital may not charge a FAP-eligible uninsured

patient more than the AGB amount. 329  Moreover, the proposed regulations provide that a non-profit hospital may not charge

its full chargemaster or list prices to any FAP-eligible individual for any medical care; 330  the hospital must charge some
amount less than its “gross” or chargemaster charges, but exactly how much less is not specified in the statute or in the proposed

regulations. 331  The proposed regulations do include a safe harbor that permits hospitals to charge a FAP-eligible patient more
than AGB if a FAP-eligible patient has not submitted a complete FAP application as of the time of the charge, as long as the

hospital continues to make reasonable efforts to determine whether the patient is FAP eligible. 332  If within 240 days of the

original bill *469  the hospital determines that the patient is FAP eligible, the billed charges must be reduced to AGB. 333

Under the proposed regulations, AGB may be calculated in one of two ways. 334  One method is called the “look-back” method
and is based on actual past claims for any emergency or medically necessary care paid to the hospital by either Medicare fee-
for-service only or Medicare fee-for-service together with all private health insurers paying claims to the hospital, including
in each case any associated portions of these claims paid by Medicare beneficiaries or insured individuals (copay, deductibles

etc.). 335  This total is then divided by the sum of the associated gross or chargemaster based charges for these claims. 336  The

result is an AGB percentage that is then applied to the gross or chargemaster based charges to determine the AGB amount. 337

The AGB percentage must be calculated at least annually. 338  The other method to calculate AGB is called the Prospective

Medicare Method. 339  That is, a hospital may determine AGB by using the billing and coding process the hospital would use if
the FAP-eligible patient were a Medicare fee-for-service beneficiary and setting AGB at the amount Medicare and the Medicare

beneficiary together would be expected to pay for the care. 340

It is very unfortunate to note that, under the ACA and the proposed regulations, hospitals' chargemasters, with their exorbitant

prices, are now legally required to remain in place. 341  For example, if a hospital decided to completely revamp its chargemaster
to reflect real prices, it would face the problem that it is required by the proposed regulations to charge less than its gross

charges to FAP-eligible patients for any medical care. 342  Moreover because of the unreasonably low reimbursement rates
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under Medicare, *470  many hospitals will be forced to use their chargemaster rates to calculate AGB under the look-back

method. 343  As a result of the ACA leaving in place current incentives, providers have to continue to increase their charge
master rates.

Another problem caused by these extraordinarily high chargemaster rates is that they prevent individuals from self insuring for
minor health events. This is true because the self-insured are expected to pay the very high charge master rates.344 A detailed
discussion of this topic is beyond the scope of this article. However, this is an important problem because if individuals could
self-insure for minor events (annual physical, ear infection, sprained ankle, etc.) then individuals would have an incentive to seek
out not just the best care, but the best care at the best price.345 One of the most pernicious consequences of high chargemaster
prices is that they lock in the current system of ensuring minor and catastrophic health events and this prevents normal market
forces from creating efficiency in healthcare.

V. Conclusion

Determining the fair and reasonable value of medical services is not easy. Hospital billing practices are odd to say the least,
seeming to the uninitiated to be arbitrary and capricious. For example, hospitals send detailed itemized bills to every patient
that reflect the exorbitant charges contained in a hospital's changemaster, but these bills and the high prices reflected in them

are rarely ever paid to hospitals. 344  Rather, hospitals expect to receive, and are in fact quite happy to accept as full payment,

less than half (often much less) of the totals reflected in these chargemaster based bills. 345  To make sense of hospital billing

one must understand that chargemaster prices are set to be heavily discounted, not paid. 346  Moreover, the totals reflected
on a hospitals itemized bill bear neither a specific relationship to the actual value of the goods and services received nor to

the amounts actually paid on behalf of patients by the various insurers that the *471  hospital deals with. 347  Each hospital
negotiates reimbursement rates annually with each private insurer, and government insurers calculate their own reimbursement

rates each year. 348  Thus, for the same exact medical services different payers pay different amounts. 349  The result of these

odd billing practices is apparent rampant price discrimination. 350  However, on closer inspection some of what appears to be

price discrimination is in fact a purchase by hospitals of various benefits from private insurers. 351  Hospitals pay for these
benefits by discounting their prices for private insurers.

This article argues that the best way to determine the fair and reasonable value of medical services is to start with the average
amount the hospital would pay to private insurers and then add to this amount the value of the benefits private insurers provide
to hospitals. By analogy to credit card processors, I suggest that the value of these benefits is no more than ten to fifteen percent
of the average private insurer reimbursement rate. The ACA was designed to significantly reduce the number of Americans
without health insurance. However, even under the most optimistic assumptions, when the ACA is fully effective, there will

still be a large number of Americans without insurance. 352  Moreover, after the Supreme Court's decision upholding the ACA

and its individual mandate to purchase health insurance under the taxing power, 353  even those who can afford insurance may

decide instead to pay the tax and self-insure. 354  Also, the Medicaid expansion called for in the ACA is now in question, which

could mean many more uninsured Americans. 355  While the ACA does impose a limit on the amount non-profit, tax-exempt
hospitals may bill poor uninsured patients, it does not define who qualifies as poor. Defining “poor” or FAP- *472  eligibility

is left to each hospital. 356  In addition, the ACA does not prevent exorbitant chargemaster rates from being applied to all other

self-pay patients. 357  Moreover, the ACA essentially enshrines high chargemaster rates because of its references to them in

the legislation. 358  Thus, exorbitant chargemaster rates are here to stay, but these should not be used to determine the fair and
reasonable value of medical care. As I argue here, the fair value of medical care should be based on a market determined rate
and adjusted as necessary.
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Footnotes
a1 Professor of Law and Business, Lehigh University.

1 See, e.g., New Jersey Consumer Fraud Act, N.J. Stat. Ann. §56:8-151(a)(3) (West 2012); N.J. Admin. Code §13:45A-16.2(a)(12)(ii-
iii) (2013) (requiring a general contractor in New Jersey to provide full disclosure in advance of labor and material costs).

2 See infra notes 7-19.

3 See, e.g., Cape Reg'l Med. Ctr. v. Sanchez, No. CPM DC 109-11, at *2 (N.J. Super. Ct. Law Div. Mar. 26, 2012) (on file with
the Baylor Law Review). This case involved a patient who received Emergency Room services at Cape Regional following a car
accident. Id. at *1. The patient was not covered by her auto insurer for medical care but was covered by her Medicaid carrier. Id. at
*3. However, by the time Cape Regional submitted their claim to the Medicaid carrier, the claim was too late and thus denied. Id.
at *2. Cape Regional sued Sanchez for the total billed charges, $1,495, even though it would have accepted $494.85 from Medicaid
as full payment. Id. at *5. The court notes that Cape Regional based its claim against Sanchez on the “authorization for treatment
signed by the Defendant and the authorization for financial responsibility also signed by the Defendant.” Id. at *2. The court noted
that these documents routinely form the basis of a hospital's collection effort. Id.

4 Id. at *9 (“The patient or one of his or her loved ones signs the authorization form for payment which is in reality a blank check with
the numbers to be filled in by the hospital billing department.”).

5 See generally George A. Nation III, Obscene Contracts: The Doctrine of Unconscionability and Hospital Billing of the Uninsured,
94 Ky. L.J. 101 (2005-2006) (using the doctrine of unconscionability to determine if price is reasonable). In fact, one may argue that
hospitals should not be permitted to collect their chargemaster or list prices from any patient based on an agreement signed at the
hospital at the time of treatment. See id. at 112, 127, 130.

6 See infra notes 22-43.

7 See Uwe E. Reinhardt, The Pricing of U.S. Hospital Services: Chaos Behind a Veil of Secrecy, 25 Health Aff. 57, 58 (2006)
[hereinafter U.S. Hospital Services] (“A hospital's chargemaster is a lengthy list of the hospital's prices for every single procedure
performed in the hospital and for every supply item used during those procedures.”).

8 Id. at 58-59 (noting that a sample chargemaster posted on the website of California's state government contains close to 20,000 items).

9 Id. at 59.

10 See Gerard F. Anderson, From ‘Soak the Rich’ to ‘Soak the Poor’: Recent Trends in Hospital Pricing, 26 Health Aff. 780, 783 (2007).

11 See Christopher P. Tompkins et al., The Precarious Pricing System for Hospital Services, 25 Health Aff. 45, 50 (2006) (individual
items in the chargemaster are subject to smaller or larger than average increases based on the advice of an “arsenal of consultants
and computer software... used to determine optimal increases in charges for various services. Optimality implies a higher payoff for
a given rate of increase....”).

12 See infra notes 245-255.

13 There is no downside to high list or chargemaster prices; rather, there is only potential reward. See Anderson, supra note 10, at 785
(“[T]he chargemaster file is generally not accessible to the public.”).

14 See Reinhardt, U.S. Hospital Services, supra note 7, at 59 (“With the exception of California, which now requires hospitals to make
their chargemasters public, hospitals are not required to post their chargemasters for public view.”).

15 Id. (“If the sample chargemaster posted by California's state government is any guide, prospective patients would be hard put to
make sense of these price lists.”).

16 See Anderson, supra note 10, at 786 (noting the reasons chargemaster information will not allow self-pay patients to negotiate lower
prices: patients do not know in advance the services they need from the hospital, chargemasters contain on average 25,000 items,

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST56%3a8-151&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0307732736&pubNum=0001178&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0307732736&pubNum=0001178&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0307732736&pubNum=0001178&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=LR&fi=co_pp_sp_1178_112&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1178_112


DETERMINING THE FAIR AND REASONABLE VALUE OF..., 65 Baylor L. Rev. 425

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 20

chargemasters are written in billing code that most patients would not understand, and hospitals may change chargemaster rates at
any time).

17 See id.

18 See id.

19 See id.

20 See Reinhardt, U.S. Hospital Services, supra note 7, at 60-61 (discussing various billing/price-setting methods for various payers).

21 Id. at 60 (noting that the DRG weights used by Medicare are “recalibrated regularly on the basis of average standardized, billed
charges for all cases falling into each DRG in the most recent Medicare file”).

22 See infra Part IV.B.

23 See Reinhardt, U.S. Hospital Services, supra note 7, at 57 (“[Chargemaster rates] are much higher than the prices U.S. hospitals are
actually paid. In 2004, for example, U.S. hospitals were actually paid only about 38 percent of their ‘charges' by patients or their
insurers.”).

24 Id. at 59 (“Typically, a hospital will submit, for all of its patients, detailed bills based on its chargemaster, even to patients covered
by Medicare.”); id. at 63 (“It might be argued that because hospitals initially bill all of their patients at their chargemaster prices, they
do not engage in ‘price discrimination’ [an argument Reinhardt finds unpersuasive].”).

25 See id. at 63.

26 Id. at 57 (noting that in 2004, U.S. hospitals were actually paid only about 38% of their charges); id. at 59-62 (discussing the specifics
of discounting chargemaster prices for government and private insurers).

27 See Reinhardt, U.S. Hospital Services, supra note 7, at 57.

28 See Anderson, supra note 10, at 780 (“Hospitals often present [self-pay patients] with bills that reflect the hospital's full charge....”);
Tompkins et al., supra note 11, at 52 (self-payers are usually forced to accept the full charges set by the hospital).

29 It is important to note that, even with the Patient Protection and Affordable Care Act (ACA) (aka “ObamaCare”), there will still be a
significant number of Americans without health insurance. See Heather R. Higgins & Hadley Heath, Op-Ed., Informed Independents
Cool to ObamaCare, Wall St. J., Oct. 5, 2012, at A13. For example, it is estimated that, ten years after the ACA becomes fully
operational, there will be 30 million Americans uninsured. Id.

30 Anderson, supra note 10, at 781 (listing the various groups of self-pay patients who were required to pay for care at chargemaster
rates).

31 See infra Part III.A.

32 See Reinhardt, U.S. Hospital Services, supra note 7, at 63 (“The reality is that hospitals accept different payments from different
payers for identical services, and that can properly be called price discrimination.”).

33 See id. at 59-61 (outlining payments to various insurers); Tompkins et al., supra note 11, at 47.

34 Reinhardt, U.S. Hospital Services, supra note 7, at 57 (“In 2004, for example, U.S. hospitals were actually paid only about 38 percent
of their ‘charges' by patients or their insurers.”).

35 See infra notes 65-87 (discussing Nassau Anesthesia Assocs. PC v. Chin, 924 N.Y.S.2d 252 (N.Y. Dist. Ct. 2011)); Nassau, 924
N.Y.S.2d at 254 (finding discounts among the various payers ranged approximately from 20% to 91%).

36 See Anderson, supra note 10, at 782 (“In 2004, the overall ratio of gross to net revenues was 2.57, which means that for every $100
the hospital actually collected from all sources, it initially charged $257.”).

37 Id.
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38 See id.

39 See Tompkins et al., supra note 11, at 50 (“Prototypically, pure pricing updates occur once a year, as a component of the budgeting
process, which includes constructing an initial revenue model based on expected payer mix, service mix, and expected payer contract
specifications, and an initial cost model based on current input costs, expected service volumes, and so forth.”).

40 See Anderson, supra note 10, at 780.

41 Tompkins et al., supra note 11, at 48 (“The gap between charges and actual payments (net patient revenues) now averages about
255 percent and is growing rapidly.”).

42 See id. at 46-48 (describing how prices are set for various payers); Reinhardt, U.S. Hospital Services, supra note 7, at 59-63 (similar).

43 See infra Part II.

44 See infra Part II.B.

45 See infra Part II.A.

46 See infra Part II.C.

47 See, e.g., Nassau Anesthesia Assocs. PC v. Chin, 924 N.Y.S.2d 252, 255 (N.Y. Dist. Ct. 2011) (where the court would not reduce
chargemaster charges for uninsured patients who had the financial ability to pay); Nation, supra note 5, at 121 (discussing Medicare
rules that allow write-offs for the uninsured only if based on financial indigency); Rebecca Levenson, Comment, Allocating the Costs
of Harm To Whom They Are Due: Modifying the Collateral Source Rule After Health Care Reform, 160 U. Pa. L. Rev. 921, 935-36
(2012) (discussing “willfully” uninsured individuals--that is the non-poor uninsured who could buy health insurance but choose not
to--and suggesting harsher treatment for the willfully, non-poor, uninsured); Anderson, supra note 10, at 786 (“On 29 April 2006 the
AHA [American Hospital Association] board of trustees approved a set of policies to lower the rates for poor, uninsured people.”);
id. at 786-87 (The AHA guidelines are not binding on hospitals, but do at least define “poor.” The guidelines provide that “uninsured
patients with incomes below 100 percent of the federal poverty level should receive care at ‘no charge.’ Patients with incomes of
100-200 percent of poverty should be asked to pay no more than the price paid to the hospital under contract by a public or private
insurer, or 125 percent of the Medicare rate for applicable services.”).

48 For example, §9007(a) of the Patient Protection and Affordable Care Act of 2010 [hereinafter ACA], Pub. L. No. 111-148, 124 Stat.
855 (to be codified as amended in scattered sections of 21, 25, 26, 29, and 42 U.S.C.), amended 26 U.S.C. by enacting section 501(r)
of the Internal Revenue Code (I.R.C.), which adds certain requirements for hospitals that seek to comply with the federal income tax
exemptions provided by section 501(c)(3). One of these requirements limits the amount a hospital may charge poor (that is patients
eligible for financial assistance under the hospital's financial assistance policy of FAP) uninsured patients for emergency or other
medically necessary care. Id. §90007(a) (to be codified as I.R.C. §501(r)(5)(A)). However, under the proposed regulations it is left
to each hospital to define poor, that is FAP eligible, patients. See Additional Requirements for Charitable Hospitals, 77 Fed. Reg.
38,148-49 (proposed June 26, 2012) (to be codified at 26 C.F.R. pt. 1) (“Neither the statute nor these proposed regulations establish
specific eligibility criteria that a FAP must contain.”).

49 See supra notes 32-43.

50 See infra Parts IV.A-C.

51 See Reinhardt, U.S. Hospital Services, supra note 7, at 62.

52 See supra notes 34-42.

53 See, e.g., Cape Reg'l Med. Ctr. v. Sanchez, No. CPM DC 109-11, at *2 (N.J. Super. Ct. Law Div. Mar. 26, 2012) (on file with the
Baylor Law Review). The court noted that Cape Regional based its claim against Sanchez on the “authorization for treatment signed
by the Defendant and the authorization for financial responsibility also signed by Defendant.” Id. at *2. The court also noted that
these documents routinely form the basis of a hospital's collection effort. Id.

54 See supra note 24.
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55 See Nation, supra note 5, at 126-27.

56 This example is hypothetical, but the percentage differences in the prices expected to be paid by the various insurers are estimates
based on actual discounts. See, e.g., Nassau Anesthesia Assoc. PC v. Chin, 924 N.Y.S.2d 252, 254 (N.Y. Dist. Ct. 2011).

57 See Nation, supra note 5, at 127.

58 See, e.g., Sanchez, at *1-4, *9 (on file with the Baylor Law Review) (“The patient or one of his or her loved ones signs the authorization
form for payment which is in reality a blank check with the numbers to be filled in by the hospital billing department.”).

59 See Nation, supra note 5, at 137-38.

60 See I.R.C. §501(r)(5) (West 2010). The ACA provisions are discussed in more detail later. See infra Part IV.G.

61 See Anderson, supra note 10, at 786-87 (discussing the non-binding recommendation of the AHA).

62 See Tim Darragh, Hospitals Discount Care for the Uninsured, The Morning Call (October 4,
2012), http://articles.mcall.com/2012-10-04/health/mc-hospitals-discount-to-uninsured-20120929_1_uninsured-patients-uninsured-
people-nonprofit-hospitals (discussing hospitals that voluntarily reduce full charges for self-pay patients). For instance at Lehigh
Valley Health Network the discounts are greater for poor self-pay patients but “even a well-heeled patient who is uninsured and
completes the reduced price application will be billed no more than 33 percent of the full charge.” Id. At nearby St. Luke's University
Health Network uninsured patients are asked to pay no more than 20% of charges. Id. However, at another area hospital, Sacred
Heart, only those uninsured patients making no more than 150% of the federal poverty level qualify for discounted care. Id.

63 See infra Part IV.D.

64 924 N.Y.S.2d 252 (N.Y. Dist. Ct. 2011).

65 See id. at 253.

66 Id.

67 Id.

68 See id. at 254.

69 Id.

70 Id. at 253.

71 Id.

72 Id.

73 Id.

74 Id.

75 Id.

76 Id. at 254.

77 Id.

78 Id.

79 Id. at 255.

80 Id.
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81 See id. at 254; Temple Univ. Hosp., Inc. v. Healthcare Mgmt. Alts., Inc., 832 A.2d 501, 508-09 (Pa. Super. Ct. 2003) (“[B]ased on
the Hospital's data, the full published charges in 1994 were approximately 172% of its actual costs, while in 1995 and 1996, the
published rates were approximately 300% of its actual costs.”).

82 Nassau, 924 N.Y.S.2d at 255.

83 Id.

84 Id.

85 See id.

86 See infra Part IV.E.1.

87 See 22 Am. Jur. 2d Damages §396 (2003) (noting that a plaintiff may recover both economic and non-economic damages).

88 See, e.g., Lopez v. Safeway Stores, Inc., 129 P.3d 487, 491, 495-96 (Ariz. Ct. App. 2006) (holding, in a slip and fall case in which
the plaintiff's medical bills totaled $59,700, that although the healthcare providers were contractually bound to accept $16,837 as
full payment from plaintiff's health insurers, the court, in applying the common law collateral source rule, allowed the plaintiff to
recover $59,700 as economic damages); Lori A. Roberts, Rhetoric, Reality, and the Wrongful Abrogation of the Collateral Source
Rule in Personal Injury Cases, 31 Rev. Litig. 99, 99-101 (2012) (discussing the Lopez case in the context of arguing that unwarranted
rhetoric is wrongly being used to abrogate the collateral source rule).

89 See, e.g., Cape Reg'l Med. Ctr. v. Sanchez, No. CPM DC 109-11, at *1-4 (N.J. Super. Ct. Law Div. Mar. 26, 2012) (on file with
the Baylor Law Review).

90 See Reinhardt, U.S. Hospital Services, supra note 7, at 63; see also notes 23-31 and accompanying text.

91 See, e.g., Lopez, 129 P.3d at 496.

92 See id. at 491.

93 Subrogation refers to the right of the insurance company that paid for the plaintiff's medical expenses to recover the amount paid from
the tortfeasor (defendant), which reduces the amount recovered by the plaintiff. See Robert E. Keeton & Alan I. Widiss, Insurance
Law: A Guide to Fundamental Principles, Legal Doctrines, and Commercial Practices §3.10(a)(1) (abr. ed. 1988); Levenson, supra
note 47, at 928-34.

94 See, e.g., Haygood v. Garza De Escabedo, 356 S.W.3d 390, 391, 393 (Tex. 2011) (applying a Texas statute that states “recovery
of medical or health care expenses incurred is limited to the amount actually paid or incurred by or on behalf of the claimant” and
discussing the two-tiered system and hospital billing (quoting Tex. Civ. Prac. & Rem. Code Ann. §42.0105 (West 2008))).

95 See Reinhardt, U.S. Hospital Services, supra note 7, at 63.

96 See Restatement (Second) of Torts §920A(2) (1979) (“Payments made to or benefits conferred on the injured party from other sources
are not credited against the tortfeasor's liability, although they cover all or a part of the harm for which the tortfeasor is liable.”).

97 See Propeller Monticello v. Mollison, 58 U.S. (17 How.) 152, 155 (1854) (introducing the collateral source rule to the United States
by stating “[t]he wrongdoer....is bound to make satisfaction for the injury he has done.”).

98 Haygood, 356 S.W.3d at 395.

99 See Helfend v. S. Cal. Rapid Transit Dist., 465 P.2d 61, 66 (Cal. 1970) (finding that a person who has invested years of premiums
to acquire insurance should benefit from his prudence thrift, not the tortfeasor).

100 See Haygood, 356 S.W.3d at 395.

101 See id. at 391.

102 Id.
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103 See id. at 395 (“An adjustment in the amount of [the hospitals full charges] to arrive at the amount owed is a benefit to the insurer,
one it obtains from the provider for itself, not for the insured.”).

104 See id. at 391, 395.

105 See Roberts, supra note 88, at 124-32 (discussing rhetorical themes of illusory medical bills and windfalls in states modifying or
abolishing the collateral source rule).

106 Haygood, 356 S.W.3d at 396.

107 Id. at 397.

108 Id. at 392.

109 Id. (quoting 42 C.F.R. §405.501(a) (2012)).

110 Id.

111 Id.

112 Id.

113 Id.

114 Id.

115 Id.

116 Id.

117 Id.

118 Id. at 396 (quoting Tex. Civ. Prac. & Rem. Code Ann. §41.0105 (West 2008)).

119 Id. at 392 (quotations omitted).

120 Id. at 391.

121 See id. at 393.

122 Id. at 394.

123 Id. at 395 (quoting Restatement (Second) of Torts §920A cmt. b (1979)).

124 Id.

125 See id. at 396.

126 Id. at 395.

127 Id. at 399-400.

128 Id. at 396-97.

129 See Uwe E. Reinhardt, The Many Different Prices Paid to Providers and the Flawed Theory of Cost Shifting: Is It Time for a More
Rational All-Payer System?, 30 Health Aff. 2125, 2131 (2011) [hereinafter The Many Different Prices] (The “potentially high prices
for health care procured from providers not in the insurer's network of providers” is relevant for determining family budgets.); Anna
Wilde Mathews, Medical Care Time Warp, Wall St. J., Aug. 2, 2012, at B2 (noting that insurers are reducing the size of their networks
of healthcare providers and adopting tiered designs with patients facing bigger out-of-pocket charges if they go to providers that
aren't in the top category and even bigger charges if patients go completely out of network).
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130 See Survey, America's Health Insurance Plans, The Value of Provider Networks and the Role of Out-of-Network Charges in Rising
Health Care Costs: A Survey of Charges Billed by Out-of-Network Physicians, at *1 (Aug. 2009), http://www.ahip.org/Value-of-
Provider-Networks-Report.

131 See Reinhardt, The Many Different Prices, supra note 129, at 2126-29; Survey, supra note 130, at *1.

132 Survey, supra note 130, at *1.

133 See Reinhardt, The Many Different Prices, supra note 129, at 2125-26; Mathews, supra note 129, at B2.

134 See supra Part II.A.

135 See infra Part IV.D.

136 See infra Part IV.D.

137 226 S.W.3d 409, 410 (Tex. 2007).

138 Id.

139 Id.

140 Id.

141 Id. at 411(quoting Tex. Lab. Code Ann. §413.042(a) (West 2006)).

142 Id. at 410.

143 Id. at 411 (citing Tex. Prop. Code. Ann. §55.007 (West 2007)).

144 Id. at 410.

145 Id.

146 Id.

147 Id. at 411.

148 Id. at 411-12.

149 Id. at 412.

150 Id.

151 Id.

152 Id. at 412.

153 Id.

154 Id.; see also infra Parts III.E., IV.G.

155 See Tompkins et al., supra note 11, at 51, 53-54 (“From the viewpoint of the individual hospital, the process and outcomes (charges)
of the price-setting process are logical; the charges fulfill their purpose by supplying revenues, albeit from a shrinking base of charge-
related payers and services.”). Generally, the chargemaster is an accounting tool used to generate adequate revenue, and that charge
levels greatly affect revenues from many sources, so increased chargemaster levels results in more revenue overall for the hospital. Id.

156 See infra Part III.E.

157 See infra Part III.E.
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158 See Reinhardt, U.S. Hospital Services, supra note 7, at 57-63.

159 See id.

160 Id. at 59-61.

161 See id. at 63.

162 See A Review of Hospital Billing and Collection Practices Before the Subcomm. on Oversight and Investigations of the H. Comm.
on Energy and Commerce, 108th Cong. 21 (2004) [hereinafter Anderson Testimony] (statement of Gerard F. Anderson, Director,
Johns Hopkins Center for Center for Hospital Finance and Management) (“First, private pay insurers pay an average of 14 percent
more than Medicare for a similar patient.”).

163 See Reinhardt, U.S. Hospital Services, supra note 7, at 59 (“Typically, a hospital will submit, for all of its patients, detailed bills
based on its chargemaster, even to patients covered by Medicare.”).

164 Id. at 58-61 (explaining how the amount due from various payers is calculated).

165 Id. at 60-61.

166 Id. at 58 (discussing price discrimination by hospitals).

167 Id. at 60-61; see also Julia Angwin & Dana Mattioli, Don't Like This Price? Wait a Minute, Wall St. J., Sept. 5, 2012, at A1 (discussing
dynamic pricing of consumer goods); Chelsea Phipps, More Law Schools Haggle on Scholarships, Wall St. J., July 30, 2012, at
B4 (noting that high tuition levels are a sign of prestige, so instead of dropping tuition (this is the list price similar to a hospital's
chargemaster price) to attract students, many schools use scholarships--every member of Illinois College of Law's class of 2014
received some amount of scholarship).

168 See Reinhardt, U.S. Hospital Services, supra note 7, at 63-64.

169 See id.

170 See id.

171 See id.

172 See, e.g., Allen Dobson et al., The Cost-Shift Payment ‘Hydraulic’: Foundation, History, and Implications, 25 Health Aff. 22, 25-26
(2006) (discussing Medicare underpayment and hospital responses).

173 Id. at 25-27.

174 See Reinhardt, U.S. Hospital Services, supra note 7, at 63 (“By charging some groups more than others, profit-seeking sellers can
extract from the buy side more revenue and profits for a given sales volume than they could with a single price.”).

175 See id. at 63-64.

176 See id.

177 See supra note 167 (citing references regarding dynamic pricing for consumer goods and graduate schools).

178 See supra note 167.

179 See supra note 167.

180 See Reinhardt, U.S. Hospital Services, supra note 7, at 62; Tompkins et al., supra note 11, at 52 (suggesting that this result is shocking
or even seems punitive to the uninsured but is probably inadvertent).
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181 See Anderson Testimony, supra note 162, at 12, 21 (noting that less than 1 in 10 uninsured people pay even a portion of their charges,
in most hospitals only 3 percent of total revenues come from the uninsured, but that the toll on the uninsured was substantial, noting
that nearly half of all personal bankruptcies are related to medical bills).

182 See Tompkins et al., supra note 11, at 52 (characterizing the impact on the uninsured as inadvertent).

183 See id. at 50 (noting that setting chargemaster prices is crafty and high-tech, involving an arsenal of consultants and computer software
to determine optimal increases in charges for various services where “optimal” means a higher payoff (increase in net revenues) for
a given rate of increase).

184 See Reinhardt, U.S. Hospital Services, supra note 7, at 58.

185 See, e.g., Mark Armstrong, Price Discrimination, Handbook of Antitrust Economics 433, 435 (Paolo Buccirossi ed., 2008) (“Pure
quantity discounts are generally not challenged by competition authorities if they merely reflect cost efficiencies stemming from the
larger volume of product sold (and are therefore not discriminatory).”).

186 Id.

187 See id. at 436.

188 See Tompkins et al., supra note 11, 53 (noting that having to collect revenues directly from patients is a costly and unwanted activity
for hospitals and is not necessary when a patient is covered by insurance, and that part of the justification for discounts given to
insurers is the guarantee of patient volume); Flushing Hosp. & Med. Ctr. v. Woytisek, 364 N.E.2d 1120, 1122 (N.Y. 1977) (private
insurers may be able to obtain very substantial discounts from medical providers for a variety of reasons, i.e., “volume of payments,
promptness in paying, assurance of payment”); see also Nassau Anesthesia Assocs. PC v. Chin, 924 N.Y.S.2d 252, 254 (N.Y. Dist.
Ct. 2011) (citing Woytisek,364 N.E. 2d at 1122).

189 See, e.g., Anderson Testimony, supra note 162, at 21 (“The rate that self pay individuals should pay should be greater than what
insurers and managed care plans are currently paying hospitals.”).

190 See supra note 188.

191 See supra note 188.

192 See supra note 188.

193 See Reinhardt, The Many Different Prices, supra note 129, at 2131 (patients are encouraged by lower out-of-pocket costs to go to
hospitals and other providers that are in network and top tier).

194 See Reinhardt, U.S. Hospital Services, supra note 7, at 61-62 (noting that the dollar level of payments to private insurers is negotiated
annually between each insurer and each hospital, and that the actual dollar payments have traditionally been kept as strict, proprietary
trade secrets by both hospitals and the insurers); Reinhardt, The Many Different Prices, supra note 129, at 2129 (noting that today
the price discrimination in health care is charitably motivated only at the fringes, for very poor, uninsured Americans, but for the
most part, price discrimination reflects the relative bargaining power in local markets of those who pay for health care and those
who provide it).

195 See infra notes 258-265 and accompanying text.

196 See Reinhardt, U.S. Hospital Services, supra note 7, at 63 (“Invoices at chargemaster prices, however, are insincere, in the sense that
they would yield truly enormous profits if those prices were actually paid.”).

197 See, e.g., id. (discussing such a system).

198 See id.

199 Id.

200 See Reinhardt, The Many Different Prices, supra note 129, at 2129-30 (recommending such a system).
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201 See supra Part III.A.

202 See supra Part III.B.

203 That is, some buyers will pay more than they would in a competitive market and some will pay less.

204 See infra notes 275-306 and accompanying text.

205 See Reinhardt, U.S. Hospital Services, supra note 7, at 60-61 (noting that Medicare and Medicaid set their own prices).

206 See generally Dobson et al., supra note 172.

207 See Michael E. Porter & Elizabeth Olmsted Teisberg, Redefining Competition in Health Care, Harv. Bus. Rev., June 2004, at 65-76.

208 See infra Part IV.D.

209 See supra note 181.

210 See infra Part IV.D.1.

211 See infra Part IV.D.2.

212 In certain cases the value of benefits received by the hospital may exceed 10-15%.

213 See Anderson Testimony, supra note 162, at 1-6 (discussing the history of hospital billing and its impact on high chargemaster prices);
Tompkins et al., supra note 11, at 45-55 (similar); Reinhardt, U.S. Hospital Services, supra note 7, at 57-66 (similar).

214 See Tompkins et al., supra note 11, at 53.

215 See id. at 54 (“The strategies and methods used to determine charge levels, which greatly affect revenues from many sources, have
resulted in rapidly growing charges and wide variations among hospitals.”); Anderson, supra note 10, at 784 (noting that hospitals
receive a very small proportion of the increase in charges above the rate of increase in costs and that the exact relationship depends
on the functional form and model used [what is important here is that the relationship is positive]).

216 See Anderson, supra note 10, at 785 (noting that some hospitals had increased their charges to obtain higher outlier payments in
Medicare payments based on the hospital's own charges).

217 See Tompkins et al., supra note 11, at 53 (noting that the CMS administrator blamed a small number of hospitals for “gaming the
current rules” by rapidly inflating charges).

218 See Anderson, supra note 10, at 786 (noting that until recently many lawyers advised their hospital clients that the hospital could not
discount charges to self-pay patients because giving such discounts would violate Medicare rules).

219 See Tompkins et al., supra note 11, at 52-53 (noting that adverse publicity caused a clarification of Medicare rules so that they did
permit hospitals to give discounts to low-income patients).

220 Id. at 53.

221 See infra Part IV.G.

222 See Tompkins et al., supra note 11, at 53.

223 See Anderson Testimony, supra note 162, at 16 (noting that many hospitals calculate bad debt and charity care based on chargemaster
prices in order to inflate these numbers).

224 See Tompkins et al., supra note 11, at 53.

225 See Reinhardt, U.S. Hospital Services, supra note 7, at 58-61 (discussing how different payers calculate payments); Tompkins et
al., supra note 11, at 50-51 (noting that even though most private insurers are not reimbursed as a direct percentage of charges, they



DETERMINING THE FAIR AND REASONABLE VALUE OF..., 65 Baylor L. Rev. 425

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 29

do maintain a default payment rate for example, 40% of billed charges, for services not governed by fee schedules or other fixed
payment amounts and that these can affect about 20-30% of all services).

226 See Reinhardt, U.S. Hospital Services, supra note 7, at 58-61.

227 See Tompkins et al., supra note 11, at 53.

228 See Reinhardt, U.S. Hospital Services, supra note 7, at 58-62.

229 Id. at 59-61.

230 Id. at 60-62.

231 Id.

232 Id.

233 Id. at 61.

234 See Reinhardt, The Many Different Prices, supra note 129, at 2127-29 (noting that the low [below cost] Medicare and Medicaid
reimbursements have been cited as the major cause of hospitals shifting costs to private payers, though Reinhardt questions this
conclusion).

235 See id.

236 See Reinhardt, U.S. Hospital Services, supra note 7, at 60-61.

237 See Tompkins et al., supra note 11, at 50.

238 Id.

239 See id.

240 See Reinhardt, U.S. Hospital Services, supra note 7, at 58-61.

241 See Tompkins et al., supra note 11, at 53 (noting that the facility component of outpatient services is directly based on charges).

242 See id.

243 Id. at 54.

244 Id. (“The strategies and methods used to determine charge levels, which greatly affect revenues from many sources, have resulted
in rapidly growing changes and wide variations among hospitals.”).

245 See Anderson, supra note 10, at 785 (noting that hospitals set high charges as a negotiating strategy with managed care plans; if a
plan does not have a contract with the hospital then it must pay full charges, the higher the charges the greater the incentive to sign
a contract with the hospital).

246 See id.

247 See id.

248 Id.

249 See id.

250 See Anderson Testimony, supra note 162, at 16 (noting that hospitals routinely use charge rates to quantify the amount of bad debt and
charity care they provide to help with fundraising and to meet charitable obligations, but using chargemaster prices vastly overstates
these amounts).
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251 See id.

252 See id.

253 See, e.g., Stephanie Strom, Congress Questions the I.R.S. About Delays in Its Oversight of Nonprofit Hospitals, N.Y. Times, Nov. 1,
2011, at B9 (noting that the Illinois Department of Revenue sought to revoke the property tax exemptions of three nonprofit hospitals
after a court ruling held that a fourth hospital in the state did not provide enough charity care to justify the tax benefit); George A.
Nation III, Non-Profit Charitable Tax-Exempt Hospitals--Wolves In Sheep's Clothing: To Increase Fairness and Enhance Competition
In Health Care All Hospitals Should Be For-Profit and Taxable, 42 Rutgers L.J. 141, 144-47 & nn.20-21 (2010) (noting that under
the traditional definition of charity, helping the poor and needy, most charitable hospitals fail miserably in accomplishing a charitable
mission and prompting calls from commentators, politicians and courts to require charitable hospitals to earn their tax benefits).

254 See, e.g., Suzanne Sataline, Illinois High Court: Nonprofit Hospital Can Be Taxed, Wall St. J., Mar. 19, 2010, at B4 (noting that
the Illinois Supreme Court held that the state Department of Revenue was correct when it decided that the charity care provided by
Provena Covenant Medical Center was too small to qualify for tax exemption).

255 See, e.g., Temple Univ. Hosp. v. Healthcare Mgmt. Alts., Inc., 832 A.2d 501, 510 (Pa. Super. Ct. 2003) (concluding that the hospital
should receive the average charge for the services at issue contained in contracts with government agencies and insurance companies);
Nassau Anesthesia Assocs. PC v. Chin, 924 N.Y.S.2d 252, 254-55 (N.Y. Dist. Ct. 2011).

256 See, e.g., Temple Univ. Hosp., 832 A.2d at 510; see also Nassau Anesthesia Assocs. PC, 924 N.Y.S.2d at 254-55.

257 See infra notes 284-293 and accompanying text.

258 See supra Part III.B.

259 See supra Part III.B.

260 See infra Part IV.D.2.

261 See Reinhardt, U.S. Hospital Services, supra note 7, at 63 (saying that chargemaster prices would yield truly enormous profits if
these prices were actually enforced).

262 See supra Part III.A-B.

263 See Reinhardt, U.S. Hospital Services, supra note 7, at 63.

264 See infra Part IV.G.

265 See Temple Univ. Hosp. v. Healthcare Mgmt. Alts., 832 A.2d 501, 510 (Pa. Super. Ct. 2003) (noting that chargemaster prices “bear
no relationship to the amount typically paid for those services”); Tompkins et al., supra note 11, at 51-52 (“Over time, a hospital's
chargemaster is bent, stretched, and distorted by numerous pressures and responses.”); Reinhardt, U.S. Hospital Services, supra note
7, at 59 (noting that chargemaster rates “do not bear any systematic relationship to the amounts third-party payers actually pay them
for the listed services”).

266 See supra note 265.

267 See Daughters of Charity Health Servs. of Waco v. Linnstaedter, 226 S.W.3d 409, 412 (Tex. 2007) (noting that recovery of medical
expenses at chargemaster rates would be a windfall).

268 See generally Dobson et al., supra note 172 (on average in the U.S. Medicaid's payments to hospitals fall well short of fully allocated
costs, even after the separate disproportionate-share hospital (DSH) subsidies paid by the federal government and the states to
hospitals with disproportionately large loads of uninsured or Medicaid patients are accounted for).

269 See Reinhardt, U.S. Hospital Services, supra note 7, at 60 (noting that Medicare has been referred to as a “dumb price fixer” by a
former Medicare administrator).
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270 See generally Nation, supra note 253 (discussing the importance and value of tax-exempt status to hospitals and the leverage this
gives the government).

271 See, e.g., 42 U.S.C.A. §1395dd (West 2012) (requiring hospitals to provide care for emergency medical conditions to any patient).

272 For example, regulations proposed under the ACA provide that if a hospital has any procedure that discourages individuals from
seeking emergency medical care it may lose its tax-exempt status under I.R.C. 501(c)(3). See supra note 48.

273 See Tompkins et al., supra note 11, at 48-53 (discussing “loopholes” found in the Medicare payment system involving billed charges
and facility reimbursement).

274 Id.

275 Id.

276 Id.

277 See Reinhardt, U.S. Hospital Services, supra note 7, at 61-62 (noting that each private insurer negotiates the dollar level of payments
with each hospital every year).

278 See id.

279 See id.

280 See supra Part III.D.

281 See supra Part III.B.

282 See supra Part III.B.

283 See supra Part III.C.

284 See supra Part III.

285 See, e.g., Maureen Farrell, Saving On Credit Card Processing Fees, Forbes.com, (Feb. 20, 2007, 1:30PM), http://
www.forbes.com/2007/02/20/visa-americanexpress-globalpayment-ent-fin-cx_mf_0220creditcard.html (discussing various terms
with issuers and processors); David Lazarus, Some Merchants Stop Taking Credit Cards Because of High Fees, L.A. Times, July 1,
2011, http:// articles.latimes.com/2011/jul/01/business/la-fi-lazarus-20110701 (similar).

286 Credit Cards: Statistics and Facts, Canadian Bankers Association, http://www.cba.ca/en/media-room/50-backgrounders-on-banking-
issues/123-credit-cards (last updated May 7, 2013).

287 See Monitoring Your Credit Score and Credit Report, Wall St. J., Dec. 17, 2008, http://guides.wsj.com/personal-finance/credit/how-
to-monitor-your-credit-score-and-credit-report/.

288 Credit Cards: Statistics and Facts, supra note 286.

289 See supra Part III.B.

290 Credit Cards: Statistics and Facts, supra note 286.

291 See generally Farrell, supra note 285 (discussing processor fees for qualified and nonqualified transactions (phone orders where the
merchant copies down the card number from the customer) suggesting a range of five to eight percent).
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356 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, §9007(a), 124 Stat. 119 (2010).

357 Id.

358 See id.

65 BLRLR 425

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027995535&pubNum=0000708&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=RP&fi=co_pp_sp_708_2608&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2608
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027995535&pubNum=0000708&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=RP&fi=co_pp_sp_708_2594&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2594
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027995535&pubNum=0000708&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=RP&fi=co_pp_sp_708_2574&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2574
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6CC1A77037-5611DF8B35E-28066BB2A1E)&originatingDoc=I789efbec012111e38578f7ccc38dcbee&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


 

 

 

 

 

 

 

 

 

 

APPENDIX G 



 At the Intersection of Health, Health Care and Policy

doi: 10.1377/hlthaff.25.1.57
 

, 25, no.1 (2006):57-69Health Affairs
The Pricing Of U.S. Hospital Services: Chaos Behind A Veil Of Secrecy

Uwe E. Reinhardt
Cite this article as: 

 
 http://content.healthaffairs.org/content/25/1/57.full.html

available at: 
The online version of this article, along with updated information and services, is

 

For Reprints, Links & Permissions: 
 http://healthaffairs.org/1340_reprints.php

 http://content.healthaffairs.org/subscriptions/etoc.dtlE-mail Alerts : 
 http://content.healthaffairs.org/subscriptions/online.shtmlTo Subscribe: 

from the Publisher. All rights reserved.
including photocopying or by information storage or retrieval systems, without prior written permission 
may be reproduced, displayed, or transmitted in any form or by any means, electronic or mechanical,

Health Affairs Foundation. As provided by United States copyright law (Title 17, U.S. Code), no part of 
 by Project HOPE - The People-to-People Health2006Bethesda, MD 20814-6133. Copyright © 

is published monthly by Project HOPE at 7500 Old Georgetown Road, Suite 600,Health Affairs 

Not for commercial use or unauthorized distribution

by guest
 on July 1, 2015Health Affairs by content.healthaffairs.orgDownloaded from 

by guest
 on July 1, 2015Health Affairs by content.healthaffairs.orgDownloaded from 

http://www.healthaffairs.org
http://content.healthaffairs.org/content/25/1/57.full.html
http://healthaffairs.org/1340_reprints.php
http://content.healthaffairs.org/subscriptions/etoc.dtl
http://content.healthaffairs.org/subscriptions/online.shtml
http://content.healthaffairs.org/
http://content.healthaffairs.org/


The Pricing Of U.S. Hospital
Services: Chaos Behind A Veil
Of Secrecy
An economist’s insights into what causes the variation in pricing, and
what to do about it.

by Uwe E. Reinhardt

ABSTRACT: Although Americans and foreigners alike tend to think of the U.S. health care
system as being a “market-driven” system, the prices actually paid for health care goods
and services in that system have remained remarkably opaque. This paper describes how
U.S. hospitals now price their services to the various third-party payers and self-paying pa-
tients, and how that system would have to be changed to accommodate the increasingly
popular concept of “consumer-directed health care.” [Health Affairs 25, no. 1 (2006): 57–
69]

As k e d by a wa l l s t r e e t j o u r na l r e p o rt e r to explain how U.S. hos-
pitals price their services, William McGowan, chief financial officer of the
University of California, Davis, Health System and thirty-year veteran of

hospital financing, responded: “There is no method to this madness. As we went
through the years, we had these cockamamie formulas. We multiplied our costs to
set our charges.”1

Exhibit 1 illustrates his point. Although the list prices reflected in Exhibit 1
vary by only a factor of slightly more than 4, they reportedly vary by as much as
seventeenfold across all hospitals in California. However, these “charges” are
much higher than the prices U.S. hospitals are actually paid. In 2004, for example,
U.S. hospitals were actually paid only about 38 percent of their “charges” by pa-
tients or their insurers.2 The actual prices they were paid appear to vary much less
than “charges” do, although even that variation is remarkable large. For example,
in 2001 the prices hospitals were actually paid by private health insurers serving
the Federal Employees Health Benefits Program (FEHBP) varied by “only” 259
percent across the United States.3

Only a handful of Americans truly comprehend the complex payment system
for U.S. hospitals—mostly those whose job it is to set, negotiate, and study hospi-
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tal prices. Self-paying, uninsured patients certainly do not understand these prac-
tices. Quite aside from the incomprehensible variation of list prices across hospi-
tals within a state, these patients might wonder why their neighborhood hospitals
billed them more than twice the amount for a given procedure than what that
same hospital billed their neighbor’s insurance carrier for the same procedure.4

This paper has several purposes. First, I attempt to describe more fully the man-
ner in which hospitals now price their services to the fiscal intermediaries who
provide the bulk of the hospital’s revenue, and also to self-paying individual pa-
tients. I should note at the outset, however, that any such description overlooks lo-
cal variations to more general patterns. Next, I offer an economist’s perspective on
the widespread practice of “price discrimination” in the hospital industry—that
is, the practice of charging different payers different prices for identical health
care goods or services. I conclude by giving some thought to the problem of how
prospective patients could be apprised of a hospital’s prices under what has come
to be known as “consumer-directed health care.” Although the cost of a single in-
patient episode typically will exceed the deductibles of consumer-directed plans
and revert the matter to third-party payment, many consumer-directed policies
require sizable coinsurance in addition to the deductible, which gives prospective
patients a financial stake even in the prices charged for inpatient care.5 Further-
more, a growing fraction of total hospital revenue now comes from outpatient ser-
vices—36 percent of hospitals’ total gross patient revenues in 2004.6

How Hospitals Set Their Prices, And How They Are Paid
! The hospital’s chargemaster. Overarching the U.S. hospital payment system

is each individual hospital’s “chargemaster.” The data shown in Exhibit 1, for exam-
ple, were taken from the chargemasters of the hospitals featured in the exhibit. A
hospital’s chargemaster is a lengthy list of the hospital’s prices for every single proce-
dure performed in the hospital and for every supply item used during those proce-
dures. A sample chargemaster posted on the Web site of California’s state govern-
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EXHIBIT 1
Charges For A Chest X-Ray (Two Views, Basic) At Selected California Hospitals, 2004

SOURCE: L. Lagnado, “California Hospitals Open Books, Showing Huge Price Differences,” 27 DecemberWall Street Journal,
2004.
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ment, for example, contains close to 20,000 items.7

Traditionally, each U.S. hospital has had its own chargemaster, but through the
Health Insurance Portability and Accountability Act (HIPAA) of 1996, Congress
has sought to impose a standard national format on that nomenclature, a process
that is yet to be completed.8 Hospitals update their chargemasters at least annu-
ally but often more frequently. Typically, a hospital will submit, for all of its pa-
tients, detailed bills based on its chargemaster, even to patients covered by Medi-
care. An advantage of these bills is that at least in principle, patients can check
whether all of the supplies and services listed on the bill were actually delivered.
A disadvantage, for hospitals, is that these bills are very lengthy and add up to
large totals that do not bear any systematic relationship to the amounts third-
party payers actually pay them for the listed services. As noted earlier, these actual
payments tend to be less than half of the amounts that originally were billed.

Hospitals do not follow a common practice in updating their chargemasters.
Some hospitals might simply raise every price in the list by the same percentage
once a year. Others might update prices for particular items or procedures sepa-
rately, by different percentages, which makes it difficult to know by what overall
percentage a hospital has increased its prices. These updates sometimes occur
more than once a year. In general, the process appears to be ad hoc, without any
external constraints—the “madness” alluded to by McGowan.9

With the exception of California, which now requires hospitals to make their
chargemasters public, hospitals are not required to post their chargemasters for
public view. It may be just as well. If the sample chargemaster posted by Califor-
nia’s state government is any guide, prospective patients would be hard put to
make sense of these price lists.

An individual hospital might be paid by a dozen or more distinct third-party
payers, each with its own distinct set of rules for and levels of payment, which are
negotiated separately with each private insurer once a year. Medicare and Medic-
aid have their own extensive rules for paying hospitals. Relative to hospitals paid
under the much simpler national health insurance schemes in other countries, the
contracting and billing departments of U.S. hospitals therefore are huge enter-
prises, often requiring large cadres of highly skilled workers backed up by sophis-
ticated computer systems that can simulate the revenue implications of the indi-
vidual contract negotiations. Furthermore, because violations of contracts with
the government programs can trigger severe civil or criminal penalties, hospital
billing departments are strictly monitored and supervised by sizable internal con-
trol operations.

! Medicare hospital payments. U.S. hospitals now receive abut 31 percent of
their net revenues from Medicare. About 88 percent of Medicare’s total payments to
hospitals directly for patient care is for inpatient services; the remainder goes for
outpatient services.10

For inpatient services, Medicare pays hospitals flat fees per hospital case, ac-
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cording to a schedule of close to 600 distinct diagnosis-related groups (DRGs).
The system assigns relative payment weights to each DRG. To arrive at the actual
payment for a particular DRG in a given year, that DRG’s relative payment weight
is multiplied by that year’s monetary conversion factor (the “base payment
amount,” in dollars). That payment is then further adjusted for regional variations
in the cost of labor and of other hospital inputs, and for other local factors that
might affect a hospital’s cost of producing care.11 To accommodate complex cases
whose resource use greatly exceeds that foreseen in the closest DRG, the system
provides for “outlier” payments that, in principle, are set to reflect the hospital’s
estimated cost of providing the additional supplies and services used.

The DRG weights used in this system were originally based on the relative aver-
age costliness of cases in DRGs in the early 1980s. They have been recalibrated reg-
ularly on the basis of average standardized, billed charges for all cases falling into
each DRG in the most recent Medicare file.12 Congress updates the monetary con-
version factor annually, to reflect changes in technology, practice patterns, and
economywide market conditions—for example, in the so-called market-basket
price index of hospital inputs (such as energy) affecting hospitals in all regions.

The DRG system, which is, in essence, a system of centrally administered prices,
has had its critics in the United States over the years. None other than Tom Scully,
the Medicare administrator during President George W. Bush’s first term, has dis-
paraged Medicare as a “dumb price fixer.”13 Ironically, that very system was origi-
nally put into place by none other than the staunchly market-oriented Ronald
Reagan. In any event, since it was first introduced in 1983, the DRG system has had
a number of imitators abroad, notably in Australia and Germany.

For outpatient services, Medicare originally reimbursed hospitals retrospec-
tively for allowable, incurred costs, for which beneficiaries were required to make
copayments. By 1997 these copayments had come to equal about 50 percent of to-
tal Medicare payments to hospitals for outpatient care.14 In the Balanced Budget
Act (BBA) of 1997, Congress mandated Medicare to replace that inherently infla-
tionary, retrospective, full-cost reimbursement system with a prospective fee
schedule, whose basic payment unit is either a service or a particular procedure.
This schedule went into effect in 2000.

In developing the new fee schedule, Medicare bundled—as much as is sensi-
ble—entire sets of supplies and services associated with each major procedure
into one lump-sum fee for that procedure. These procedure categories are classi-
fied into some 600 distinct groups, each of which contains major procedures that
“are clinically similar and use comparable amounts of resources.”15 The grouping
was made according to an ambulatory payment classification (APC) scheme de-
veloped through health services research. These APCs are still evolving, as Medi-
care gains experience with them and as new technology emerges.

As in the DRG system, the dollar amount paid hospitals for a particular APC is
determined by multiplying the relative cost weight of that APC (based on median
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costs for that APC) by a monetary conversion factor. Further adjustments are
made for regional variations in input costs, especially wages, and other factors
thought to affect hospital outpatient costs. Once again, there is a provision for
outlier payments. There is also provision for pass-through payments covering
costly new technology (such as drugs) going into particular treatments.

The Medicare payment system is highly complex, in part because government
payment systems must observe rules of fairness, strict accountability to taxpay-
ers, and other social goals not imposed on private payers. Critics of the system
sometimes overlook the fact that these requirements pose administrative chal-
lenges not shared by private enterprise. However, the myriad of distinct payment
systems for U.S. private insurers are very complex as well, by international stan-
dards, and often still based on paper claims.

! Medicaid hospital payments. Medicaid now accounts for about 17 percent of
total national spending on hospital care.16 Payment methods vary from state to state,
but two methods dominate for inpatient payments: flat fees per DRG or flat per
diem payments.17 The DRG payments are unilaterally set by the state governments,
usually as a percentage of Medicare DRGs. For outpatient services, the most com-
mon approach traditionally has been what is called “cost reimbursement,” or fee
schedules set by the state governments. Many states, however, are considering
switching to the APC system pioneered by Medicare.18

As Allen Dobson and his colleagues show elsewhere in this volume, on average,
for the nation as a whole, Medicaid’s payments to hospitals fall well short of fully
allocated costs, even after the separate disproportionate-share hospital (DSH)
subsidies paid by the federal government and the states to hospitals with dispro-
portionately large loads of uninsured or Medicaid patients are accounted for.19

That shortfall must be covered by other payers—mainly private insurers.
! Private insurance. Hospitals receive roughly one-third of their net revenues

from private health insurers, which pay hospitals on the basis either of steeply dis-
counted charges (with discounts in excess of 50 percent), negotiated per diems, or
flat charges per entire episode (DRGs). Usually an insurer pays most claims on one
base (for example, per diems), although an insurer may pay some hospitals on other
bases as well.

Discounted charges tend to be used by smaller insurance companies for inpa-
tient services. They are used by all insurers for outpatient services, although in-
surers often bundle all of the services going into a major procedure (such as a lap-
aroscopic cholecystectomy) into one code, just as Medicare and Medicaid do with
the APC system. Case-based payments are each insurer’s own adaptation of the
Medicare DRGs. Usually the insurers will use the Medicare DRG groupings, but
each will assign its own relative weights to the individual DRGs.

Whatever an insurer’s base for paying hospitals might be, the dollar level of pay-
ments is negotiated annually between each insurer and each hospital. Under a
DRG system, for example, the item to be negotiated is the monetary conversion
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factor for the year and, possibly, some of the DRG weights. These actual dollar
payments have traditionally been kept as strict, proprietary trade secrets by both
the hospitals and the insurers. Recently Aetna announced that it will make public
the actual payment rates it has negotiated with physicians in the Cincinnati area.20

That this small, tentative step toward transparency made national news speaks
volumes about the state of price-transparency in U.S. health care. It remains to be
seen whether that first step will trigger a larger industrywide move toward re-
moving, at long last, the veil that has been draped for so long over the actual prices
paid in the U.S. health system.

! Uninsured patients. Until recently, only uninsured, self-paying U.S. patients
have been billed the full charges listed in hospitals’ inflated chargemasters, usually
on the argument that the Medicare rules required it.21 This is how even uninsured
middle-class U.S. patients could find themselves paying off over many years a hospi-
tal bill of, say, $30,000 for a procedure that Medicaid would have reimbursed at only
$6,000 and commercial insurers somewhere in between.22

Because uninsured patients often are members of low-income families, many of
them ultimately paid only a fraction of the vastly inflated charges they were origi-
nally billed by the hospital, but only after intensive and morally troubling collec-
tion efforts by the hospital.23 After a series of searing exposes of these collection ef-
forts in the press—notably by staff reporter Lucette Lagnado of the Wall Street
Journal—Congress held hearings on these practices.24 Partly under pressure from
consumers and lawmakers and partly on their own volition, many hospitals now
have means-tested discounts off their chargemasters for uninsured patients,
which bring the prices charged the uninsured closer to those paid by commercial
insurers or even below.25 Some very poor patients, of course, have received hospital
care free of charge all along, on a purely charitable basis.

! Payment clearinghouses. Traditionally, both the structure of hospitals’
chargemasters and the prices they contained varied from hospital to hospital, and
they did not match the diverse nomenclatures used by insurance carriers to describe
hospital services. The resulting chaos brought forth new business ventures, such as
WebMD, as clearinghouses.26 Their proprietary software was designed to translate
invoices expressed in a hospital’s nomenclature into the different nomenclature
used by the relevant insurer.

To eliminate this chaos, and the persistence of paper claims it begot, in 1996
Congress passed HIPAA, whose “administrative simplification” provisions sought
to impose a uniform format and data content on all U.S. health care transactions,
to ease electronic transactions among all payers and providers. In the meantime,
the health industry has made strides toward that goal. As of this writing, however,

6 2 J a n u a r y / F e b r u a r y 2 0 0 6

P r i c i n g & P a y m e n t

“The failure to attain uniform coding standards provides a continued
reason for the clearinghouse industry to stay in business.”

by guest
 on July 1, 2015Health Affairs by content.healthaffairs.orgDownloaded from 

http://content.healthaffairs.org/


full “HIPAA compliance” with complete, direct, two-way information exchanges
between providers and payers has not yet been attained in the United States; in-
surers are the main laggards.27 This failure to attain uniform coding standards
throughout the industry provides a continued reason for the clearinghouse indus-
try to stay in business.28 It also adds to the health system’s administrative over-
head.

Price Discrimination By Hospitals
It might be argued that because hospitals initially bill all of their patients at

their chargemaster prices, they do not engage in “price discrimination”—the prac-
tice of charging different customers different prices for identical goods or services.
Invoices at chargemaster prices, however, are insincere, in the sense that they
would yield truly enormous profits if those prices were actually paid. The reality
is that hospitals accept different payments from different payers for identical ser-
vices, and that can properly be called price discrimination.

Price discrimination is sometimes decried as unfair, and it may be so. It is, how-
ever, commonly practiced by the hotel, airline, pharmaceutical, and telecommuni-
cations industries; by public utilities; and by universities, where different classes
of students are granted widely varying discounts off full tuition, partly as a reward
for intellectual acumen, or on the basis of the family’s ability to pay. Price discrimi-
nation also is a perfectly natural phenomenon in any health system not subject to
price regulation.

All of these industries have several things in common: They have high annual
fixed costs relative to the incremental cost of producing additional services; they
can segment their markets into distinct classes of customers, each with different
degrees of price-sensitivity; and customers cannot resell their products among
themselves, because it is either technically impossible (such as for physician or
hospital treatments) or illegal (such as for pharmaceutical products).

! The objective of price discrimination. The sellers of a good or service might
practice price discrimination in the pursuit of two quite distinct objectives. First,
sellers might simply seek to maximize the total amount of revenue that can be ex-
tracted from society for a given volume of output and, thus, their profits. By charging
some groups more than others, profit-seeking sellers can extract from the buy side
more revenue and profits for a given sales volume than they could with a single price.
The distinguishing characteristic of such sellers is that they would never sell any
output to any market segment at prices below incremental production costs, unless
that had profitable public relations value or they were mandated to do so by law—
such as under the Emergency Medical Treatment and Active Labor Act (EMTALA)
of 1986.29

Alternatively, sellers—especially not-for-profit sellers—might price-discrimi-
nate merely to cover their fully allocated total costs (plus, perhaps, a modest profit
margin) in a way that conforms to prevailing distributive, social ethics. Physicians
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have always defended their erstwhile sliding fee scales on those ethical grounds,
although not all economists have been persuaded by that rationale.30

Richard Steinberg and Burton Weisbrod recently presented a model in which
nonprofit institutions price-discriminate to achieve ethically desirable distribu-
tional goals.31 An important, relevant insight from their model is that competition
from either for-profit or nonprofit organizations in a market area severely limits
the nonprofit’s ability to pursue that policy. Under truly severe competition, the
authors show, even nonprofit organizations will behave more and more like profit-
maximizing enterprises, to survive in the long run. That is, of course, precisely the
situation in which many nonprofit U.S. hospitals now find themselves. In that
market context, price discrimination probably is profit-maximizing more often
than practiced to pursue ethical goals.

What prevailing distributive ethic in U.S. society, for example, would dictate
that uninsured patients be billed the highest prices for hospital care and then be
hounded, often mercilessly, by bill collectors? What prevailing distributive ethic
dictates that large insurance carriers with market muscle be granted steeper dis-
counts off charges by hospitals than smaller insurance carriers with less bargain-
ing power?

Probably the best defense hospitals can make for their current patterns of price
discrimination is that both the federal and state governments can use their mo-
nopsony power to impose unfunded mandates in the form of shortfalls of pay-
ments from fully allocated costs. That practice, along with lingering excess capac-
ity in most hospital market areas, can explain why for-profit and nonprofit
hospitals alike now have little choice but to price their services to private payers
essentially as profit-maximizing enterprises.

Hospital Pricing And Consumer-Directed Health Care
Until now, the U.S. health care “market” has been analogous to an imaginary

world in which, say, employers offered to reimburse their employees 80 percent of
the “reasonable cost” of all attire deemed “necessary” and “appropriate” on the job
but, under the contracts negotiated with department stores by the fiscal interme-
diaries administering this “Clothes Benefit Program,” employees had to enter de-
partment stores blindfolded. Only months after a shopping trip would the em-
ployee receive from the fiscal intermediary a so-called Explanation of Benefits
(EOB) statement, explaining how much the employee had to pay for whatever he
or she had stuffed, blindfolded, into the shopping cart on that shopping trip.
Framed in bright red on that EOB would be the statement: “Pay X amount.” X
would represent 20 percent of what the intermediary would have judged, ex post,
to be “reasonable prices” for those garments in the shopping cart deemed by that
intermediary, ex post, to have been “appropriate” attire for the particular em-
ployee’s circumstances. It also would include 100 percent of the prices charged by
the stores for items in the cart that were deemed by the intermediary, ex post, as
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“not necessary” or “inappropriate” and that were therefore not covered by the
Clothes Benefit Program.

Ridiculous though it sounds, such an arrangement closely resembles the cur-
rent payment system for U.S. health care. It is difficult to reconcile this picture
with increasing demands by employers, insurers, and policymakers that patients
be forced to act as more responsible “consumers” of health care, a movement now
gathering force under the banner of consumer-directed health care.

! Consumer-directed health care. This term has come to describe health in-
surance policies with annual deductibles ranging anywhere from $2,000 to more
than $10,000 per family and, often, coinsurance in addition. The costs borne by the
insured can be defrayed out of health savings accounts (HSAs) into which both em-
ployers and families can make annual deposits that are not taxable income to the
employee. Amounts in the HSA not spent in a given year can be rolled over to the fol-
lowing year, which means that for chronically healthy families, the HSA can become
a major, tax-preferred savings account earmarked for future out-of-pocket pay-
ments on health care.

This construct can be offered by employers, in lieu of the traditional, more com-
prehensive employer-sponsored insurance. It also can be procured by households
in the market for individual insurance.32 A major advantage to both is that the pre-
miums for the construct are lower than those for more generous insurance coverage.

The central idea of consumer-directed care is that the high degree of cost shar-
ing will force patients to take a more active interest than they hitherto have had in
the cost-effectiveness of their care. This “consumer empowerment,” as it is some-
times called, can only occur, however, if prospective patients actually have easy
access to user-friendly, reliable information on at least three dimensions of their
care: the prices charged by competing providers of health care; the costliness of
practice styles adopted by these various providers—that is, the prices times the
quantities of services and supplies they package into the treatments they render;
and the quality of these providers’ services. If such a transparent information infra-
structure now exists anywhere in the United States, it would be the rare exception.

In connection with hospital care, of course, it could be argued that prospective
patients (“consumers”) require only better information on “quality,” because the
cost of even moderately expensive hospital stays typically will exceed the pa-
tient’s annual deductible, so that “price” and “costliness” are no longer important
to the patient. That argument overlooks the fact that a growing fraction (now
more than a third) of all hospital revenue comes from outpatient services, whose
individual costs might be below the deductible. Furthermore, patients increas-
ingly face coinsurance payments for inpatient care, too, which gives them an inter-
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est in the actual prices of those services. Thus, the question remains how the
prices charged by hospitals could be revealed to prospective patients in ways they
could digest and act upon as “consumers.”

! The Porter-Teisberg proposal. In June 2004, Michael Porter and Elizabeth
Teisberg published a paper titled “Redefining Competition in Health Care.”33 Much
of that paper repackages familiar ideas that have long been espoused by policy ana-
lysts such as Ellwood, Enthoven, and Etheredge; Pauly, Danzon, Feldstein, and Hoff;
Herzlinger; and numerous other authors who have wrestled with the idea of forcing
genuine price and quality competition onto the U.S. health system.34 But Porter and
Teisberg do offer some radical ideas on the pricing of health care services, which
makes them relevant to the present inquiry.

In a nutshell, they would replace the current payment system with an all-payer
system, albeit one centered on individual providers. Thus, a hospital could set its
own prices, but it would have to post them for public view and apply them to all
patients, without price discrimination. Where possible, prices for individual ser-
vices and supply items would be bundled into lump-sum prices for major proce-
dure categories, akin to Medicare’s DRG and APC systems.

! National DRG and APC weights. In 1993 I proposed a somewhat similar
idea.35 I proposed that the government should expand the DRG system to all hospi-
tal patients (which would now include the recently established APC for outpatient
services). There would be only one national set of weights for the various DRGs and
APCs, which every hospital would have to adopt. These weights would be devel-
oped and continuously kept up to date by an authoritative national body of ex-
perts—perhaps the current Medicare Payment Advisory Commission (MedPAC).

To avoid the potential pitfalls of centrally administered, uniform prices for the
entire hospital system of as far-flung a nation as the United States, each hospital
would be free to set its own monetary conversion factor for DRGs and APCs. That
hospital-based conversion factor would then translate the national relative value
scales into hospital-specific, case-based fee schedules. Each hospital, of course,
would be required to make its monetary conversion factor publicly known. It
would be a one-dimensional index of the hospital’s absolute level of case-based
prices and could be easily understood and used by patients.

Even streamlined systems such as these would still confront prospective pa-
tients with lists containing more than 1,000 prices for the various hospitals’ DRGs
and APCs. But these price lists could be supplemented by smaller lists, showing
the total cost billed by a hospital for the far fewer cases that constitute, say, half of
its total revenues. Furthermore, software could be written that would enable pro-
spective patients to obtain, from a dedicated Web site, comparative averages or
medians of the total prices actually billed by a hospital in the past year for a spe-
cific case not on the smaller list. Although never perfect and easy, any such system
would be a step far ahead of the chaos that now reigns behind the opaque curtain
of proprietary prices in the U.S. hospital system.
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Such proposals are, of course, are more easily stated than implemented. To tran-
sit from the current payment system to the proposed system in a way that would
not unfairly create winners and losers raises a host of conceptual and practical
questions, even leaving aside for the moment the nettlesome problem of the unin-
sured and underinsured.

! The potential of reference pricing. There is, for example, Porter and
Teisberg’s recommendation that hospitals must accept third-party payments as pay-
ment in full, without balance billing of patients (aside from regular coinsurance or
deductibles that may be extracted from patients by the third-party payer). Is that
imperative? An alternative approach might be reference pricing, which might also be
called “defined-contribution pricing.” Here third-party payers (perhaps even Medi-
care) would pay hospitals no more than a stipulated conversion factor, benchmarked
perhaps on lower-cost hospitals in a market area, which would leave patients to
pick up the entire difference between the conversion factor covered by the third-
party payer and the conversion factor the hospital has announced publicly and actu-
ally charges. It would be a version of the tiered pricing now being contemplated by
some private insurers.

! Price discrimination. There is the other open question of whether a system of
common relative value scales for inpatient and outpatient care would continue to al-
low individual hospitals to charge different payers different, negotiated monetary
conversion factors. A case can be made for permitting it, as long as patients with
high-deductible policies would be charged by a hospital only the conversion factor
that was negotiated with that hospital by their catastrophic insurer. To shop around
for cost-effective care among hospitals in a market area, patients then would have to
know all of the conversion factors that their own insurer had negotiated with all of
the competing hospitals in the relevant market area. That information, in turn,
would reveal to all the world all of the negotiated conversion factors. In the end, the
system would most likely lead to something approximating an all-payer system in a
market area, without the need for added regulation.

! The uninsured. Under any such novel payment system, separate provisions
would have to be made for low-income households and self-paying patients,
whether or not price discrimination among third-party payers were to be allowed.
One approach would be to have hospitals post their means-tested conversion fac-
tors, which presumably would be income related and might be zero for genuine
charity cases. As Porter and Teisberg also observe on this point, however, in the long
run any U.S. hospital payment system will be seriously impaired by the presence of
large numbers of uninsured Americans.

Concluding Observations
The bewildering and sometimes troublesome picture of contemporary U.S. hos-

pital pricing is not entirely of hospitals’ own making. They are part of a wider sys-
tem of health care financing whose administrative expense now ranks as a major
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cost component of U.S. health care (as much as 25 percent).36

An old adage has it that “the only good tax is an old tax.” The idea is that all eco-
nomic agents in society have fully adjusted to an old tax, however inefficient, and
that changing it may unfairly create winners and losers. It is surely so also with a
hospital payment system. To move from the present, chaotic pricing system to-
ward a more streamlined system that could support genuinely consumer-directed
health care will be an awesome challenge. Yet without major changes in the pres-
ent chaos, forcing sick and anxious people to shop around blindfolded for cost-
effective care mocks the very idea of consumer-directed care.
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The Precarious Pricing System
For Hospital Services
Many in the hospital industry have been slow to realize the
unintended, adverse impact of runaway price inflation on the
uninsured.

by Christopher P. Tompkins, Stuart H. Altman, and Efrat Eilat

ABSTRACT: Over the past twenty-five years, the average ratio of hospital charges for ser-
vices (gross revenues) to payments received (net revenues) has grown from 1.1 to 2.6. This
reflects a transition from predominantly cost- and charge-based payment systems to regu-
lated and negotiated fixed payments. Hospitals have been able to squeeze additional reve-
nues from remaining charge-based payers and services by sharply increasing charges, neg-
atively affecting the uninsured. Although protection of the uninsured seems warranted, it
might be difficult to regulate hospital pricing systems in isolation from other controversial
issues, such as the acceptability of cross-subsidies and the role of market forces. [Health
Affairs 25, no. 1 (2006): 45–56]

Oc c a s i o na l n e ws s to r i e s have “exposed” inexplicable prices for prod-
ucts and services provided by hospitals, such as a five-dollar aspirin pill.
During the past twenty-five years, hospital charges have gone from track-

ing fairly closely with production costs to exceeding them many times over. Are
hospitals aggressive price-setters that are brazenly taking advantage of patients at
their most vulnerable moments? Or have powerful payers lowered hospital pay-
ments to levels that force hospitals to seek additional funding from a limited num-
ber of other payer groups?

This paper attempts to shed light on the forces that have generated the gap be-
tween billed charges and underlying costs by tracing the history of setting charges
for hospital services and examining the role and implications of the chargemaster
(catalog of retail list prices) for hospitals, purchasers, and patients. Data were ob-
tained from a literature review and interviews with a small convenience sample of
senior executives and other professionals working in the hospital industry in dif-
ferent parts of the country, including for-profit and not-for-profit settings.
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Pricing Systems Take Shape
The market for hospital services began to form during the Great Depression as

the failing economy made it difficult for hospitals to get paid for services. At the
time, no market existed for health insurance. Blue Cross was formed in 1932 under
the auspices of the American Hospital Association (AHA), and Blue Shield was es-
tablished by medical societies in 1939. Blue Cross and Blue Shield accounted for
about 9 percent of total hospital expenses by 1948, and 27 percent by 1958, when
nearly one-third of the U.S. population was enrolled in Blue Cross.1

Blue Cross paid each hospital on a per diem basis—the average cost of a day of
care in that hospital plus a small supplement.2 Hospitals accepted such cost-based
payments because Blue Cross did not require a hospital to collect deductibles or
coinsurance payments directly from patients. Beginning in the early 1950s, an al-
ternative form of health insurance was developed based on the principle of indem-
nifying patients for the costs they incurred. Such indemnity insurance products
often required patients to pay a deductible and coinsurance to a hospital directly.
To compensate the hospital for the added expense and annoyance of such collec-
tion efforts, which were not always successful anyway, most hospitals required in-
demnity patients to pay rates closer to what became known as billed charges.

Third-party payment systems expanded dramatically with the establishment of
Medicare and Medicaid in the 1960s. In general, the two government insurance
programs adopted Blue Cross’s payment system based on per diem cost. Although
the government programs modified their cost-based fee-for-service systems sev-
eral times during the 1970s, it wasn’t until 1983 that Medicare abandoned such an
approach in favor of a predetermined payment system per admission (the prospec-
tive payment system, or PPS) that was not directly tied to the cost of care in each
hospital.3 Most state Medicaid programs also abandoned cost-based systems and
substituted a variety of predetermined fixed-price payment approaches.

From the 1960s until the mid-1980s, much of the growth in the private insur-
ance market was for indemnity products, thus increasing the number of charge-
based patients. In addition, many Blue Cross plans lost their special status with
hospitals and were required to pay for the services of their members based on ne-
gotiated discounts off billed charges.

Thus, by the mid-1980s two major forms of hospital payment systems coexisted:
legislated government rates, and privately negotiated rates based on charges. Al-
though quite different in form and amount, both systems relied to some extent on
the charges established by each hospital; however, each system generated a unique
set of prices according to the identity of the payer and thus heralded the begin-
nings of differential hospital pricing.

A Burgeoning Problem
! Impact of Medicare and Medicaid. Initially, the payment rates established

by Medicare under the PPS proved to be quite generous. As reported by the Prospec-
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tive Payment Assessment Commission (ProPAC), a predecessor to the Medicare
Payment Assessment Commission (MedPAC), most hospitals had large Medicare
surpluses, with financial margins for Medicare patients averaging around 13 percent
in 1985.4 After recognizing these overpayments, Medicare restricted future increases
(updates) in inpatient payments to levels well below the rising cost of care. As a re-
sult, Medicare margins dropped to –2.4 percent in 1991.5

The steady tightening of Medicare payments in the late 1980s, as well as low re-
imbursement levels from state Medicaid programs, imposed financial pressures on
hospitals, particularly those with a high proportion of public patients. Hospitals
attempted to maintain their profit margins by increasing prices faster than costs
to privately insured patients, a practice known as cost shifting. The gap between
private payments and costs grew from about 15 percent in the early 1980s to 31.8
percent in 1992 (Exhibit 1).

! Growing clout of private payers. As private third-party payers consolidated
in the early 1990s and their market clout grew, they moved away from negotiating
with hospitals based on charges and toward contracts based on lower fee schedules
or negotiated rates.6 Accordingly, billed charges defined prices for a shrinking pro-
portion of patients. Hospitals responded by marking up billed charges even faster
than the costs of care for such patients. This scenario resulted in an increasing gap
between billed charges and the prices paid by most payers. This differential is re-
flected in Exhibit 2, which shows the trend in the difference between gross revenues
(billed charges × patient services) and net revenues (actual payments × patient ser-
vices). This gap has grown steadily since the early 1980s and has accelerated in re-
cent years.

This acceleration is attributable to several factors. The employer-sponsored in-
surance market shifted in favor of managed care, giving those health plans volume
and clout to obtain greater discounts from hospitals. Medicaid enrollment grew
significantly, providing more stable revenues than the uninsured, but nevertheless
paying rates much lower than actual costs.7 The enactment of the Balanced Budget
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EXHIBIT 1
Hospital Payment-To-Cost Ratio, By Type Of Payer, 1980–2003

SOURCE: Lewin Group, (Washington: AmericanTrendwatch Chartbook 2005: Trends Affecting Hospitals and Health Systems
Hospital Association, May 2005).

120

100

80

60

Percent

1980 1985 1990 1995 2000

Medicaid

Medicare

Private payers

by guest
 on July 1, 2015Health Affairs by content.healthaffairs.orgDownloaded from 

http://content.healthaffairs.org/


Act (BBA) of 1997 lowered the growth in Medicare payments, resulting in a cut of
roughly $70 billion, or 9.1 percent in hospital payments, over the five-year period
1998–2002 from the pre-BBA Medicare baseline.8 Thus, payments from public
programs and many private third-party payers were increasingly below what hos-
pitals believed to be appropriate for the services provided.

All of these forces put pressure on hospitals to squeeze more revenues from a di-
minishing pool of other sources. The main technique used by many hospitals was
to raise their billed charges. This raised to varying degrees the prices charged to
payers not under contract, payers with contracts in which most or all payment
rates were linked to charges, and services that were outside the scope of fixed- or
negotiated-price contracts.9 Hospitals have continued to rely on charge-related
sources of revenue, even from groups that generate very limited amounts of reve-
nues such as self-paying patients. The gap between charges and actual payments
(net patient revenues) now averages about 255 percent and is growing rapidly.
Furthermore, the trends in the ratio of gross to net prices have been similar for in-
patient services (adjusted discharges) and outpatient services (adjusted visits),
with inpatient markups generally higher on average (Exhibit 3).

The Process For Setting Charges
Every hospital maintains a file system known as the chargemaster, which con-

tains all billable procedure codes performed at the hospital, along with descrip-
tions of those codes and the hospitals’ own list prices. The format and contents of
the chargemaster vary from one hospital to the next, although the source codes are
derived from the American Medical Association’s (AMA’s) Current Procedure Ter-
minology (CPT) system and the International Classification of Diseases (ICD) proce-
dure coding system. Chargemasters can include tens of thousands of line items
(procedure codes), depending on the type of facility, and can be maintained in
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EXHIBIT 2
Total Hospital Gross And Net Patient Revenues, Community Hospitals, 1974–2003

SOURCE: American Hospital Association, (Chicago: Health Forum/AHA, various years).Hospital Statistics
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spreadsheet or database formats.10 Dollar amounts (charges) for all codes are up-
loaded into the hospital’s main billing system and from there flow to each patient’s
bill. The dollar amounts, in turn, reflect a combination of factors that are briefly
described in this section and include the hospital’s actual costs, the accounting
system (measured costs), the payer mix, and relative strength in the marketplace
to set its own prices.

! Factoring in operational costs. The cost of operating a hospital in part re-
flects strategic choices regarding mission (such as serving disadvantaged popula-
tions), jointly producing research and education, sponsoring social programs, and so
forth. Thus, costs other than direct patient-related care can be combined in the ac-
counting system and allocated across billable services, raising the total cost and in-
troducing hospital-specific variation in nominal “service costs.” Even for a given mix
of services, hospitals might differ greatly in relative efficiency, leading also to differ-
ent revenue requirements.

! Unique accounting systems. Furthermore, each hospital has its own ac-
counting system for allocating its various costs by department, type of service, and
eventually individual line items in the chargemaster. In other industries, such as au-
tomobile manufacturing, there are standard costing systems, such as activity-based
costing, which measure and allocate production costs precisely and accurately to
each product and service. In the hospital industry, management information sys-
tems are not standardized in this way, and it is typical to allocate costs based on
square footage and other proxy measures. Accordingly, sizable costs such as admin-
istration, depreciation, plant and equipment, and nursing hours (which is one of the
largest expense categories) are allocated to billable services in ways that often do
not accurately reflect their absolute or relative costs. Furthermore, it is not common
for hospitals to have accounting systems that are even department-specific. Conse-
quently, a large and often confusing source of variation in charge levels is a hospital’s
particular cost accounting system.

! Updating of codes. The full set of codes used by a hospital needs to be up-
dated at least once a year. For example, the AMA publishes new CPT codes, typi-
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EXHIBIT 3
Gross-To-Net Price Ratios For Inpatient Discharges And Outpatient Visits, 1993–2002

SOURCE: Authors’ calculations based on Ingenix, various years.Almanac of Hospital Financial and Operating Indicators,
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cally allowing for a three-month lag of transition, after which only codes in the new
system are allowed. This causes a hospital to scramble to make proper and timely
changes to the chargemaster, which might number in the hundreds or thousands,
depending on the facility. Throughout the year, changes to the chargemaster also can
result from new technologies—truly new technologies emerging in the industry, or
technologies and services that had not been performed in the past at that facility.
Similar activities occur throughout the year, involving interactions between the fi-
nance offices and the clinical departments, to ensure that the codes are properly
used and accurately represent the services provided and the definitions required by
payers. These latter functions are intended to ensure compliance with regulations
and contractual specifications, given that much of the information contained on a
hospital bill flows directly from the chargemaster. Thus, for financial and legal rea-
sons, the proper disposition of the chargemaster is vital to every hospital.

! Goal of pricing. The goal of pricing is generally to cover resource costs, subject
to institutional marketing strategies and markup policy.11 Prototypically, pure pric-
ing updates occur once a year, as a component of the budgeting process, which in-
cludes constructing an initial revenue model based on expected payer mix, service
mix, and expected payer contract specifications, and an initial cost model based on
current input costs, expected service volumes, and so forth.

Reconciliation of final cost and revenue models includes choosing an across-
the-board price increase that reflects the strategic balance between shifting reve-
nue requirements onto the combination of services and payers that are charge-
related, and reducing operating costs for the hospital (for example, by decreasing
the number of full-time-equivalent staff). This is reportedly often a stressful proc-
ess for hospital executives, not to mention departmental staff, often involving the
boards of directors for final deliberation and approval.

Individual items within the chargemaster are subject to smaller- or larger-than-
average increases. This aspect of price setting is more crafty and high-tech than
determining the average rate of increase. Here, an arsenal of consultants and com-
puter software might be used to determine optimal increases in charges for vari-
ous services. Optimality implies a higher payoff for a given rate of increase, which
is a function of the volume and payer mix for that service; the sights are set on the
largest increase in net revenues for a given increase in charges. About 20 percent of
services are charge-related in the short term—that is, paid based on full or dis-
counted charges per se—although a much higher percentage of services are paid
nominally on the basis of charges through contract language that uses charge lev-
els as reference points for discounts and to derive fixed payment amounts.12

! Integrating the costs of new technologies. Another factor spurring differ-
ential price increases across services is the degree to which new technologies are in-
fused into an existing service category. For example, the arrival of a new and expen-
sive device can increase the cost of a service, although the service nominally appears
the same. The adjustment process under Medicare to pay more for a service is pain-
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fully slow, working through data lags associated with the cost-reporting process.
The allowed costs under Medicare will eventually respond to the cost of the new
technologies, but this can take many years and will occur only as most U.S. patients,
using a particular DRG, receive the more expensive treatment. For an individual
hospital, however, its higher cost of care is often reflected in the higher charges it
registers for the specific DRG category. Such higher charges translate into higher
prices for charge-related services much more quickly.

! Avoiding price inconsistencies. Hospitals try to avoid blatant inconsisten-
cies in their pricing structure, but do not always succeed.13 For example, the volume
and payer mix for a unilateral chest x-ray might send a signal to the software (and
consultants) to push for disproportionate increases in related charges, which could
result in charges that exceed those of comparable bilateral chest x-rays. Such incon-
sistencies are sometimes spotted and manually corrected after the fact, but a typical
hospital might have many embedded in its chargemaster.

! Setting default payment rates. Each private payer has a default payment rate
(for example, 40 percent of billed charges) for services not governed by fee schedules
or other fixed payment amounts, which can affect something on the order of 20–30
percent of all services. Hospitals vary in their mix of payers, resulting in different
proportions of total services reimbursed according to fixed prices versus charge-
based amounts; they correspondingly differ in terms of the proportion of revenues
that are based on prices they set versus prices that reflect the market or regulatory
clout of major payers.

! Impact of prices themselves. Finally, prices set by competing hospitals do
exert modest pressure to limit an individual hospital’s price increases. Conversely,
willingness to institute aggressive price increases by a local market leader could ex-
cuse or encourage other hospitals in the area to follow suit.14

Judging Prices From Different Angles
! Influence of competition. From the viewpoint of the individual hospital, the

process and outcomes (charges) of the price-setting process are logical; the charges
fulfill their purpose by supplying revenues, albeit from a shrinking base of charge-
related payers and services. The pricing process is peculiar to each facility, affected
by local market conditions (including competition), its own mix of services and
payers, and its own cost structure and resulting revenue requirements.

Evidence for this can be seen in Exhibit 4 with regard to urban versus rural ar-
eas, while the same pattern emerges with respect to differential regional managed
care penetration (data not shown). In urban areas and areas with high managed
care penetration, gross prices (charges) are generally higher. However, because
such areas have more competitive environments, discounts are also higher, result-
ing in very similar net payments. Nevertheless, payers with weak market power
are more vulnerable to higher gross prices in the more competitive areas.

! Price variation across hospitals. Over time, a hospital’s chargemaster is bent,
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stretched, and distorted by numerous pressures and responses. Given this, it is no
wonder that this process—multiplied by 5,000 hospitals and distributed in every
market in the country—yields peculiar results. The literature contains many reports
on variations in hospital charges across states and by type of service.15 As with re-
gional and small-area variations in health care cost and usage generally, it has be-
come something of a sport to document variations in hospital charges that seem to
defy explanation.16 When the charges set by hospitals are viewed in this way, they
make little sense. Even more, when the charges are evaluated in terms of their suit-
ability as signals to consumers to make prudent shopping decisions, they under-
standably fall short.

! Self-paying patients. Perhaps worst of all, billed charges can be perceived as
shocking, or even punitive, to the uninsured. As hospitals increasingly raised their
charges and set prices by negotiating discounts from their chargemasters, those
with the least bargaining power received the smallest discounts. An unfortunate
consequence of this system is that self-payers, including the uninsured, were usually
forced to accept the charges that hospitals stipulated. This created, probably inad-
vertently, a rather pernicious outcome in which patients who had the least ability to
pay for their health care were charged the highest prices. This has resulted in consid-
erable problems for some patients with very high health care personal debt, aggres-
sive efforts at collection, and avoidance of needed services.17

In our interviews, hospital officials reported that they were reluctant to bill the
uninsured for less than full charges because of insurers’ common negotiating prac-
tice of insisting on being charged the same as the lowest-paying customers. They
also cited Medicare guidelines and kickback regulations as reasons for not offer-
ing discounts to self-pay consumers. Related to this, they have operated with the
understanding that they were subject to prosecution for fraud and abuse if they
gave discounts without prior negotiation to any patients (even if they were poor
and uninsured).18

Recently, adverse publicity has resulted in a clarification of Medicare rules that
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EXHIBIT 4
Gross And Net Prices Per Discharge In Urban And Rural Hospitals, 1993–2002

SOURCE: Ingenix, various years.Almanac of Hospital Financial and Operating Indicators,
NOTE: Adusted for wage index and case-mix.

10

8

6

Thousands of dollars

1993 1995 1997 2001

Urban, gross

Rural, gross

4

1999

Rural, netUrban, net

by guest
 on July 1, 2015Health Affairs by content.healthaffairs.orgDownloaded from 

http://content.healthaffairs.org/


does permit hospitals to give larger discounts to low-income patients. Thus, many
hospitals have recently adopted more systematic and proactive remedies to the fi-
nancial problems faced by the uninsured and exacerbated by the inflated
charges.19 These include granting the uninsured prices that are equivalent to com-
mon preferred provider organization (PPO) products or typical health mainte-
nance organization (HMO) or other managed care contracts.20

! Other payers. It was thought for many years that the Medicare payment for-
mulas had built-in mechanisms to adjust for differences in charge-to-cost ratios.
However, some loopholes were found in the Medicare payment system involving
billed charges, something the Centers for Medicare and Medicaid Services (CMS)
administrator blamed on a small number of hospitals for “gaming the current rules”
by rapidly inflating charges.21 Specifically, Medicare pays additional revenues to hos-
pitals for high-cost outliers—a common practice also in analogous stop-loss provi-
sions in private insurance contracts. Defining outliers (or stop-loss thresholds) and
determining the amount of additional revenues owed for such cases depend heavily
on a hospital’s charges. Although Medicare adjusts a hospital’s charges to estimate
its costs, some hospitals inflated their charges at such a rate that the adjustment sys-
tem overestimated the costs of their patients, thus tripping the outlier threshold
faster. With additional payments also based on a percentage of charges, the effects of
inflated charges can be compounded.

In addition to outliers, distorted and inflated charges can affect payments
through other means. Some types of hospital admissions are exempted from pro-
spective payments and, in turn, highly influenced by charges.22 Also, payments for
the facility component of outpatient services are directly based on charges. These
payments average approximately 5 percent of the total medical services payments
(10 percent of the outpatient department, which in turn is about half of total med-
ical services).

A question arises as to whether patients insured through “consumer-driven”
high-deductible health savings accounts (HSAs) or health reimbursement ar-
rangements (HRAs) should be protected from inflated billed charges in the same
way as the uninsured are, particularly by government action. In our interviews,
hospital representatives often expressed reluctance to automatically grant such
discounts.23 Having to collect revenues directly from patients is a costly and un-
wanted activity for many hospitals—something that insurance was supposed to
stop. Additionally, they argued that part of the justification for discounts in the
first place is the guarantee of patient volume, which cannot be given for insurance
products that include few subscribers.

Discussion And Conclusions
There are different ways to look at the issues surrounding the chargemaster. For

one, it is an accounting tool doing an accounting function. Like most businesses,
hospitals need to generate and implement financial models to ensure adequate
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revenues and continued operations. The strategies and methods used to determine
charge levels, which greatly affect revenues from many sources, have resulted in
rapidly growing charges and wide variations among hospitals. Hospital execu-
tives recognize that charges have grown relative to costs over time but defend
such behavior as their only alternative to compensate for reduced margins from
large private payers, as well as losses incurred in treating the uninsured, publicly
insured patients, and certain high-cost patients.

Data examined in this study seem to support their contentions. For example,
more competitive urban areas and markets with higher managed care penetration
require higher markup policies to realize similar net revenues. In other words,
hospitals seem to be affected systematically by market forces, in addition to the
impact of lower payment rates from public payers. Thus, we conclude that power-
ful payers have pushed many hospitals into the position of “price takers” for a large
proportion of all services, pressuring them into being aggressive “price setters” for
some of their other patients to maintain target revenues.

The chargemaster sits at the vortex of government regulation, rapidly growing
health care costs, growing segments of the population lacking sufficient or any in-
surance, and an enduring philosophical legacy of “optimizing reimbursement.”
The chargemaster might be an accounting tool, but its role reflects and, in turn, af-
fects some of the deepest controversies and stressors in the U.S. health care sys-
tem. Meanwhile, an urgent need exists to shield bystanders to this practice—the
uninsured—from the unintended consequences of being asked to pay the highest
prices for services. Many people in the hospital industry appear to have been slow
to realize the adverse consequences of runaway list-price inflation for these most
vulnerable patients. Prevalent thinking was that the pricing system was a neces-
sary and largely mechanical method to cross-subsidize, with charges not equally
discounted to all payers but designed to generate extra revenues from a limited
number of patients. With efforts now in place to lower quoted prices to the unin-
sured, perhaps the most politically charged symptoms of the pricing system might
be abated. Furthermore, with the U.S. Department of Health and Human Services
(HHS) now disavowing the “regulation” that all patients (that is, the uninsured)
must be charged full amounts (before negotiated discounts), perhaps the fictional
charges will vanish and be replaced with accounting and pricing systems that
more closely reflect the trend in actual costs—in other words, a return of the
pricing system to the role once served by billed charges.

The financing and pricing of services for the poor and uninsured seem to be le-
gitimate and important issues for government. Beyond that, however, new laws
and regulations about the chargemaster per se (about hospitals’ prices in private
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markets, charge-to-cost ratios, and so forth) seem more likely aimed at symptoms
rather than underlying health market problems. It would seem dubious or ques-
tionable for government to restrict hospitals’ ability to seek additional revenue by
limiting their ability to charge some payers higher prices while still expecting
these institutions to provide care to all patients regardless of what they can pay.

Having said that, public payers need to give further consideration about the
data and methods used to set prices by formula. Although outlier problems might
have been curtailed, incentives and distortions remain in the relative weights
given to various services. These distortions might be sending their own “wrong
signals,” to the extent that some high-technology or specialty services are being
overpaid, and perhaps in the process are encouraging overuse of those services
and underprovision of less lucrative ones.

There are increasing pressures in the U.S. health care system to become more
price-competitive and price-transparent. Price competition, managed care organi-
zations, and consumer-driven health care, all of which might be positive in their
own right, have pushed the decades-old system of chargemasters, price discrimi-
nation, and cost shifting almost to the breaking point. Perhaps the government
will recognize that its payment for services on behalf of its beneficiaries should be
commensurate with the cost of care. But such an outcome seems highly unlikely
now. Thus, we will either push this system beyond its limits—forcing hospitals to
focus and specialize on the most profitable patients and provide fewer and less in-
tensive services to those who pay less—or continue to require hospitals to be “tax
collectors” by charging more to those who can and will pay more, so that those
who cannot or will not pay more receive care.

Alt h o u g h i t i s u n d e r s to o d why some patients are charged grossly in-
flated prices, we hope that in the future a hospital pricing system can be es-
tablished that minimizes such differential pricing. However, simply wish-

ing for this result won’t make it happen. Meanwhile, we believe that all
stakeholders, including hospitals, must give greater attention to questions about
how to improve the efficiency of their operations and to adopt aggressive proce-
dures to eliminate services that have limited value or might indeed be harmful.
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provided, and Brandeis colleagues Robert Mechanic and David Shactman for their comments on an earlier draft.
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INTRODUCTION 

 The Patient Protection and Affordable Care Act (ACA) has caused a national 

upheaval in the way healthcare services are provided and paid for in America.  It also 

may cause the upheaval of a long-standing legal principle—the collateral source rule.  

This CONTEMPORARY LEGAL NOTE explores how the ACA may impact the collateral source 

rule, subrogation rights, and the recovery of medical-expense damages by a plaintiff. 

 As explained herein, the ACA undermines traditional justifications for the 

collateral source rule and requires reevaluation of that rule, at least in cases involving 

medical-expense damages.  To account for these changes under the ACA, federal 

legislation may be required to curtail or eliminate subrogation claims based on 

collateral source payments for health services.  Such legislation would be consistent 

with ACA’s goal of spreading the cost of health care as widely and evenly as possible, 

and the sound public policy of minimizing the cost of liability insurance supports it. 

 The ACA bolsters recent appellate decisions from California limiting tort 

damages for past and future medical-expense damages.  These decisions, the ACA, 

and the doctrine of avoidable consequences can be used in harmony to ensure that 

tort damages for past and future medical-expense damages do not exceed the cost of 

medical care.   
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I. THE COLLATERAL SOURCE RULE:  COMMON LAW AND 
 (SOMETIMES) STATUTORY 
 

A. The Substantive Rationale for the Rule 

Under the collateral source rule, benefits that the injured party receives from a 

source independent of the tortfeasor do not diminish the recovery of damages 

against that tortfeasor.1  It is the “prevailing rule” in the United States and is 

recognized by the “vast majority of courts.”2  

However, the rule has also been “one of the more controversial . . . in the law 

of damages.”3  Many legal commentators have criticized the rule and “called for its 

early demise,”4 because it is “at odds with the compensatory purpose of tort 

liability.”5  It is an “exception” to the ordinary “rule of universal application in a tort 

action, that the measure of damages is [limited to] that which will compensate and 

make the plaintiff whole.”6     

As a result, legislatures in a number of states have abrogated or limited the 

rule, particularly in medical malpractice actions.  But courts have divided on the 

constitutionality of these reform efforts.7   

                                                 
1 E.g., Arthur v. Catour, 833 N.E.2d 847, 851 (Ill. 2005); Helfend v. S. Cal. Rapid Transit Dist., 

465 P.2d 61, 63 (Cal. 1970); RESTATEMENT (SECOND) OF TORTS § 920A(2) (1979). 
2 Standard Oil Co. v. United States, 153 F.2d 958, 963 (9th Cir. 1946), aff’d, 332 U.S. 301 

(1947); Mitchell v. Haldar, 883 A.2d 32, 38 (Del. 2005). 
3 LELAND M. JOHNS, CALIFORNIA DAMAGES:  LAW AND PROOF § 1.60 at 1-82.5 (5th ed. 2014). 
4 Helfend, 465 P.2d at 63-64. 
5 Sweep v. Lear Jet Corp., 412 F.2d 457, 459  (5th Cir. 1969). 
6 Pryor v. Webber, 263 N.E.2d 235, 238 (Ohio 1970). 
7 See Lagerstrom v. Myrtle Werth Hosp.-Mayo Health Sys., 700 N.W.2d 201, 208 n.8 (Wis. 

2005); Marsh v. Green, 782 So. 2d 223, 230-31 (Ala. 2000) (constitutional); Barme v. Wood, 689 P.2d 
446, 447, 449 n.5 (Cal. 1984) (“The purpose of [the legislative enactment] has generally been viewed 
as an attempt to eliminate the so-called ‘double recovery’ obtained by plaintiffs who have their 
medical expenses paid by their own health insurance and still obtain damages for such expenses 
from defendant tortfeasors.”); Pinillos v. Cedars of Lebanon Hosp. Corp., 403 So. 2d 365, 368 (Fla. 
1981) (constitutional); Rudolph v. Iowa Methodist Med. Ctr., 293 N.W.2d 550, 559 (Iowa 1980) 
(same); Eastin v. Broomfield, 570 P.2d 744, 752 (Ariz. 1977) (same); O’Bryan v. Hedgespeth, 892 
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Courts have posited three major rationales for the collateral source rule.  First, 

the rule purportedly avoids a windfall to the tortfeasor.  One court explained, “‘[i]f 

there must be a windfall certainly it is more just that the injured person shall profit 

therefrom, rather than the wrongdoer shall be relieved of his full responsibility for his 

wrongdoing.’”8   

Second, courts reason that “a person who has invested years of insurance 

premiums to assure his medical care should receive the benefits of his thrift.  The 

tortfeasor should not garner the benefits of his victim’s providence.”9  This rational is 

sometimes restated as promoting investment in insurance.10   

Third, courts consider the interplay between the jury’s evaluation of general 

damages and evidence of the collateral source benefit.  Under this rationale, courts 

                                                                                                                                                         
S.W.2d 571, 578 (Ky. 1995) (unconstitutional) (“Those plaintiffs receiving collateral source payments 
cannot have their tort remedy denied as punishment for their prudence in obtaining insurance 
coverage.”); Denton v. Con-Way S. Exp., Inc., 402 S.E.2d 269, 272 (Ga. 1991) (unconstitutional), 
disapproved on other grounds by Grissom v. Gleason, 418 S.E.2d 27 (Ga. 1992); Farley v. Engelken, 
740 P.2d 1058, 1068 (Kan. 1987) (same); Carson v. Maurer, 424 A.2d 825, 836 (N.H. 1980) (same), 
overruled on other grounds by Cmty. Res. for Justice, Inc. v. City of Manchester, 917 A.2d 707 (N.H. 
2007). 

8 McConal Aviation, Inc. v. Commercial Aviation Ins. Co., 799 P.2d 133, 139 (N.M. 1990) 
(quoting Grayson v. Williams, 256 F.2d 61, 65 (10th Cir. 1958)); see also, e.g., Kenney v. Liston, 760 
S.E.2d 434, 445 (W. Va. 2014) (“Because the law must sanction one windfall and deny the other, it 
favors the victim of the wrong rather than the wrongdoer.” (emphasis omitted)); Papke v. Harbert, 
738 N.W.2d 510, 531 (S.D. 2007); Bynum v. Magno, 101 P.3d 1149, 1154 (Haw. 2004); Acuar v. 
Letourneau, 531 S.E.2d 316, 323 (Va. 2000); Montgomery Ward & Co. v. Anderson, 976 S.W.2d 382, 
384 (Ark. 1998); O’Bryan, 892 S.W.2d at 576; RESTATEMENT (SECOND) OF TORTS § 920A(2) & com. b. 

9 Helfend, 465 P.2d at 66; accord Johnson v. Cenac Towing, Inc., 544 F.3d 296, 305 (5th Cir. 
2008); Kenney, 760 S.E.2d at 441; Haygood v. De Escabedo, 356 S.W.3d 390, 395 (Tex. 2012);Wills v. 
Foster, 892 N.E.2d 1018, 1021 (Ill. 2008); Windsor Sch. Dist. v. State, 956 A.2d 528, 542 (Vt. 2008); 
Bozeman v. State, 879 So. 2d 692, 698 (La. 2004); In re W.B. Easton Constr. Co., 463 S.E.2d 317, 318 
(S.C. 1995) (Plaintiff’s “foresight in obtaining the ‘insurance’ of a guaranty agreement should not 
benefit [defendants].”). 

10 Bozeman, 879 So. 2d at 704 (“‘The collateral source rule expresses a policy judgment in 
favor of encouraging citizens to purchase and maintain insurance.’”); accord Helfend, 465 P.2d at 66; 
Campbell v. Sutliff, 214 N.W. 374, 376 (Wis. 1927) (“The sums paid for such insurance are in the 
nature of an investment, which, like other investments made by the plaintiff, ought not to inure to 
the benefit of the defendant.”), overruled on other grounds by Powers v. Allstate Ins. Co., 102 
N.W.2d 393, 400 (Wis. 1960). 
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exclude evidence of collateral source benefits because it could lead the jury to 

discount the plaintiff’s pain and suffering.  “[T]he cost of medical care often provides 

both attorneys and juries in tort cases with an important measure for assessing the 

plaintiff’s general damages.”11   

Two additional rationales are worth noting, if only for the purpose of quickly 

discounting them.  Some courts have justified the collateral source rule on the 

ground that its tendency to overcompensate the plaintiff counterbalances the 

plaintiff’s inability to recover attorneys’ fees.12  But this is more a critique of the 

American rule, which requires that each party bear its own attorneys’ fees, than a 

justification for the collateral source rule.13  Also this rationale is circular.  The truism 

that a tortfeasor should bear the cost of its own conduct sheds no light on the 

calculation of that cost. 

B. The Evidentiary Component of the Rule 

The collateral source rule also has an evidentiary component.  To prevent the 

jury from reducing the injured party’s damages by the amount of the collateral 

source payments, courts generally exclude evidence of those payments.14   

However, a number of courts acknowledge that evidence of collateral source 

payments can be admitted under appropriate circumstances.15  For example, the 

                                                 
11 Helfend, 465 P.2d at 68; accord John Munic Enters., Inc. v. Laos, 326 P.3d 279, 284 (Ariz. Ct. 

App. 2014) (“[T]he collateral source rule . . . aid[s] the jury in the computation of damages.”). 
12 Helfend, 465 P.2d at 68-69; accord John Munic Enters., 326 P.3d at 284 (“[T]he collateral 

source rule . . . better approximat[es] full compensation to victims by allowing victims a larger pool of 
funds from which to pay their attorneys.”). 

13 Cf. Trope v. Katz, 902 P.2d 259, 262-63 (Cal. 1995).  Other courts have mentioned the 
benefit of ensuring that “tortfeasors bear the costs of their own conduct.”  Johnson, 544 F.3d at 304-
05; see Leitinger v. DBart, Inc., 736 N.W.2d 1, 10 (Wis. 2007). 

14 Eichel v. N.Y. Cent. R.R., 375 U.S. 253, 255 (1963) (“[T]he likelihood of misuse by the jury 
clearly outweighs the value of this evidence.”); Tri-County Equip. & Leasing, LLC v. Klinke, 286 P.3d 
593, 595 (Nev. 2012) (“[T]his court has adopted ‘a per se rule barring the admission of a collateral 
source of payment for an injury into evidence for any purpose.’”). 

15 E.g., Corsetti v. Stone Co., 483 N.E.2d 793, 802 (Mass. 1985); Evans v. Wilson, 650 S.W.2d 
569, 570 (Ark. 1983); Hrnjak v. Graymar, Inc., 484 P.2d 599, 602 (Cal. 1971); Kainer v. Walker, 377 
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California Supreme Court has held that evidence of the plaintiff’s receipt of collateral 

insurance benefits is admissible upon a “persuasive showing” that it “is of substantial 

probative value” on an issue such as malingering.16  In Massachusetts, such evidence 

is admissible, at the discretion of the trial judge, “‘as probative of a relevant 

proposition, say “control” or credibility of a particular witness.’”17   

II. THE IMPACT OF THE ACA ON THE RULE AND THE SUBROGATION 
 RIGHTS OF COLLATERAL SOURCES  
 

A. Overview of the ACA 

Congress enacted the ACA in 2010.  The ACA seeks to ensure that everyone in 

the United States has health insurance regardless of their health condition or 

financial situation.  It attempts to accomplish this by: (1) imposing an individual 

mandate that requires every applicable individual to obtain minimum essential 

coverage or pay a penalty; (2) creating the guaranteed-issue and community-rating 

requirements that prohibit insurance companies from denying coverage to 

individuals with preexisting health conditions or charging higher rates to individuals 

based on their medical history; (3) providing for the creation of state-operated health 

benefit exchanges where individuals can obtain coverage; (4) setting minimal 

essential coverage standards and establishing four levels of coverage for plans sold 

on the state exchanges (bronze, silver, gold, and platinum); and (5) limiting the 

annual out-of-pocket medical expenses that can be incurred by insured patients to 

$5,950 per individual and $11,900 per family.18   

                                                                                                                                                         
S.W.2d 613, 617 (Tex. 1964), overruled on other grounds by Burk Royalty Co. v. Walls, 616 S.W.2d 
911 (Tex. 1981). 

16 Hrnjak, 484 P.2d at 733. 
17 Corsetti, 483 N.E.2d at 802 (emphasis omitted). 
18 See 26 U.S.C. § 5000A; 42 U.S.C. §§ 300gg, 300gg-1, 300gg-3, 300gg-4, 18022, 18031, 

18041. 



 
Copyright 8 2015 Washington Legal Foundation  6 

As explained below, several of these key provisions of the ACA undermine 

traditional justifications for both the substantive and evidentiary aspects of the 

collateral source rule.   

B.  The ACA Undermines the Rule’s Traditional Justifications  
 
As a result of the ACA, procuring health insurance for the care of an injured 

plaintiff is no longer a matter of a plaintiff’s foresight, investment, or prudence.  It is 

instead mandated by federal law.19   

Moreover, the ACA seeks to control healthcare costs, in part, by spreading the 

cost as widely as possible through the mandate that everyone either purchase at 

least a “minimum essential coverage” plan or pay a penalty.  Thus, under the ACA, 

everyone (including the young and the healthy) is supposed to purchase insurance, 

which will help to subsidize the cost of providing healthcare services to those who 

have the greatest need for those services—and who are not paying larger premiums 

to cover the higher cost associated with treating their preexisting conditions.  In light 

of these circumstances, the justification for the collateral source rule of preventing a 

“windfall” to tortfeasors no longer holds up because tortfeasors, like everyone else, 

have been and will continue paying premiums that contribute to subsidizing the cost 

of caring for tort victims. 

The ACA’s role in spreading healthcare cost may also mean that liability 

insurance should not be used for the same purpose.  In general, the only tortfeasors 

who are in a position to pay large damages awards are those who had the foresight 

and prudence to purchase liability insurance.  Requiring tortfeasors to pay for a 

plaintiff’s medical expenses even if they are covered by plaintiff’s health insurer shifts 

healthcare expenses from medical to liability insurers.  But if the goal is to spread the 

cost of health care as widely and evenly as possible, the ACA already accomplishes 

that goal.  Shifting part of that cost to tortfeasors does not make that cost go away; it 
                                                 

19 26 U.S.C. § 5000A; see generally H. Thomas Watson, PPAC and Its Possible Effects on 
Medical Expense Tort Damages, MED. MALPRACTICE L. & STRATEGY, Oct. 2011, at 1-2. 
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simply makes a particular subsection of society (those who purchase liability 

insurance) responsible for a greater portion of that cost.  Although that might reduce 

the cost of healthcare a little for everyone else, it increases the cost of liability 

insurance, which covers the defendant’s liability for all of tort victims’ losses, 

including property damage, lost income, lost earnings capacity, and other expenses.   

Shifting the cost of health care to liability insurers thus seems at odds with the ACA 

and potentially undermines the public policy goal of keeping liability insurance 

affordable so as to maximize the opportunity for tort victims to be completely 

compensated for all of their losses—especially since their medical expenses are 

already covered by health insurance.   

For these reasons, courts should consider abolishing or modifying the 

collateral source rule in states where it exists under common law, and legislatures 

should consider doing the same in jurisdictions that have enacted statutory versions 

of the  rule.  To accomplish such a change, the law regarding subrogation will likewise 

need to be modified, as explained below. 

C. The ACA Also Undermines Current Law Governing Subrogation 
  Claims 

 
 1. Subrogation and reimbursement rights and those who may  

   assert  them 
 
As the Wisconsin Supreme Court explained in Weborg v. Jenny,20 “[t]he 

collateral source rule ordinarily works in tandem with the legal principle of 

subrogation. . . .  In either case, the policy goals are the same: subrogation helps to 

ensure that the loss is ultimately placed upon the tortfeasor and prevents the injured 

party from being unjustly enriched through a double recovery, i.e., recovery from 

both the subrogated party and the tortfeasor.”  But, with the enactment of the ACA, 

these policy goals are in flux—both for the collateral source rule and for subrogation.  

Shifting the cost of health care to tortfeasors may no longer be sound public policy. 

                                                 
20 816 N.W.2d 191, 201-02 (Wis. 2012). 
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Collateral sources generally have a right of subrogation or reimbursement in 

connection with claims against a tortfeasor.21  That right to seek subrogation or 

reimbursement from the plaintiff’s tort recovery has a checkered history.22  At 

common law, the “made whole” doctrine prohibited equitable subrogation unless the 

victim’s loss was completely indemnified.23  Courts later accepted and enforced 

express contractual subrogation and reimbursement rights, but continued to apply 

the “made whole” doctrine, together with the “common fund” doctrine that ensured 

the party seeking subrogation and/or reimbursement paid a fair share of the 

plaintiff’s attorneys’ fees.24  Insurers then attempted to work around the equitable 

“made whole” and “common fund” doctrines by contracting for “first dollar” 

subrogation rights, which purported to create in them a senior claim on any portion 

of the plaintiff’s recovery.  The extent to which these first dollar provisions are 

enforced varies from jurisdiction to jurisdiction.25   

In addition to contractual subrogation, equitable subrogation claims are also 

significant.  Professors Maher and Pathak assert that the ERISA (Employment 

Retirement Income Security Act) subrogation law is of primary importance in this 

context because “ERISA regulates all private employer-provided health plans in 

America, and the majority of Americans with private health insurance receive it 

pursuant to an employer-provided plan. . . .  ERISA imposes substantive rights and 

obligations on all those involved with employer-provided health care [and]  . . . 

addresses the remedies, such as subrogation, that insurers (plan fiduciaries) may 

                                                 
21 Weborg, 816 N.W.2d at 201-02; Helfend, 465 P.2d at 67. 
22 See Brendan S. Maher & Radha A. Pathak, Understanding and Problematizing Contractual 

Tort Subrogation, 40 LOY. U. CHI. L. J. 49, 59-83 (2008). 
23 Id. at 63-65. 
24 Id. at 74-75. 
25 E.g., Blue Cross & Blue Shield of Neb., Inc. v. Dailey, 687 N.W.2d 689, 699-700 (Neb. 2004) 

(majority opinion refusing to enforce first dollar subrogation clause); id. at 703-04 (Stephan, J., 
dissenting) (dissent citing jurisdictions enforcing first dollar subrogation rights). 
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assert against insureds (participants and beneficiaries).  Thus, for the millions of 

working Americans who receive health coverage through their employers, the 

question of tort subrogation necessarily implicates ERISA.”26   

Under ERISA, a fiduciary, such as a health insurer, may bring a civil action “to 

obtain . . . appropriate equitable relief . . . to enforce . . . the terms of the plan.”27  

This provision authorizes only “those categories of relief that were typically available 

in equity;” it does not authorize claims that seek “nothing other than compensatory 

damages.”28  Recently, the Supreme Court held that the terms of the ERISA insurance 

plan, not unjust enrichment or other equitable principles, govern a plan 

administrator’s action to enforce an equitable lien and that the common fund 

doctrine informs the court’s interpretation of a plan’s reimbursement provision and 

provides the appropriate default rule where a plan is silent on the allocation of 

attorneys’ fees.29 

Health insurers are not the only entities who may assert subrogation and 

reimbursement claims.  Some healthcare providers may render services on a lien 

basis and seek recovery of their fees from the plaintiff’s tort recovery.  However, 

because health insurance is now available to everyone as a matter of federal law, and 

because (as we explain below) the plaintiff’s duty to mitigate damages should limit 

recovery of damages to the amount accepted by healthcare providers under 

negotiated health services agreements, lien claims by providers are expected to 

diminish greatly over time.   

                                                 
26 Maher & Pathak, supra note 23, at 77-78. 
27 29 U.S.C. § 1132(a)(3). 
28 Mertens v. Hewitt Assocs., 508 U.S. 248, 255, 256 (1983) (emphasis in original). 
29 US Airways, Inc. v. McCutchen, 133 S. Ct. 1537, 1542-43, 1547-51 & n.8 (2013). 
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Finally, government agencies that provide healthcare services likewise may 

seek reimbursement from the plaintiff’s tort recovery, with their right to do so being 

governed by a host of statutes and regulations.30   

 2. The impact on abolishing the collateral source rule on  
   subrogation claims 

 
The collateral source rule could be abolished in whole or just as to its 

evidentiary aspect.  If the rule were abolished entirely, a plaintiff would not be able 

to recover from a tortfeasor expenses paid by a collateral source.  If only the 

evidentiary component of the rule were eliminated, a plaintiff could still potentially 

recover damages that have already been paid by a collateral source, but the jury 

would be informed of that collateral source payment and might not award damages 

previously paid by a collateral source. 

There are two possible means for handling subrogation, depending on how 

much of the collateral source rule is abolished.  If the collateral source rule is 

completely abolished, then subrogation and reimbursement claims by collateral 

sources should be barred as well.  This would prevent a plaintiff from having to 

reimburse collateral sources from funds that were intended to pay for damages other 

than those paid by the collateral source.  In this circumstance, the cost of health care 

would be spread among all consumers of health care and their healthcare insurers, 

rather than shifting some of those costs to tortfeasors’ liability insurers. 

For example, § 3333.1(b) of the California Civil Code eliminates the right of 

subrogation for any collateral source benefits introduced into evidence during  a 

medical malpractice trial, on the theory that the jury will not award plaintiff medical 

expenses which have been paid by a collateral source.  Currently, however, this state 

law is preempted by contrary federal laws that provide subrogation rights for 

                                                 
30 See Deborah Tussey, Personal Injury Recovery as Affecting Eligibility for, or Duty to 

Reimburse, Public Welfare Assistance, 80 A.L.R.3d 772, Parts III & IV (1977). 
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Medicare, Medi-Cal, and other federal benefits (and, as a result, California courts 

exclude evidence of such collateral source benefits).31   

Accordingly, a federal law similar to § 3333.1 of the California Civil Code would 

need to be enacted.  Indeed, because the ACA has greatly expanded the reach of 

Medicare, and may result in many employers canceling group insurance plans 

covered by ERISA in favor of employee-selected plans purchased from the exchanges 

that are not covered by ERISA, such federal legislation may be critical.  This is because 

these federal benefits carry with them a right to seek subrogation under federal law, 

and no state law can affect that federal subrogation right.  The current version of the 

ACA does not directly address this issue (as enacted, the ACA has nearly half a million 

words but fails to mention “subrogation” at all), but that may change. 

If only the evidentiary aspect of the collateral source rule is abolished and 

juries are accordingly informed that some of the damages the plaintiff is seeking have 

already been paid by a collateral source, then subrogation could be permitted 

provided the court instructs the jury regarding plaintiff’s reimbursement obligation.  

This instruction would ensure that the plaintiff does not suffer a double deduction 

(i.e., no award for medical expenses paid by a collateral source, yet an obligation to 

reimburse the collateral source for those expenses).  In addition, both parties should 

be allowed to present evidence regarding the extent to which a tort recovery might 

affect future eligibility for public welfare benefits.  

  

                                                 
31 See Barme v. Wood, 689 P.2d 446, 449 n.6 (Cal. 1984); Brown v. Stewart, 181 Cal. Rptr. 

112, 119-20 (Cal. Ct. App. 1982).   
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III. THE ACA’S LIKELY IMPACT ON THE AMOUNT OF RECOVERABLE 
 TORT DAMAGES   

 
A. The Howell Decision:  Recovery for Past Medical Expenses Cannot 
 Exceed the Amount Accepted as Full Payment by a Service 
 Provider 
 
Plaintiffs who prevail in personal injury actions are generally allowed to 

recover the reasonable value of their necessary medical treatments as special 

damages.32  Several California appellate decisions inform how the ACA may affect the 

calculation of the “reasonable value” of medical expenses.33   

In Howell v. Hamilton Meats & Provisions, Inc.,34 the California Supreme Court 

addressed the issue of past medical-expense damages, holding that “bills” issued by 

medical service providers (e.g., based on “chargemaster” schedules) do not reflect 

“reasonable value” because they grossly exceed what providers actually accept as full 

payment.35  The court then held that “a [California] personal injury plaintiff may 

recover the lesser of (a) the amount actually paid or incurred for medical services, 

and (b) the reasonable value of the services.”36  The amount actually incurred serves 

as a cap on a plaintiff’s recovery; “‘reasonable value’ is a term of limitation, not of 

aggrandizement.”37   

                                                 
32 See RESTATEMENT (SECOND) OF TORTS §§ 904, 924(c) & cmt. f (1979). 
33 See generally Robert H. Wright & Steven S. Fleischman, The Effect of Howell on Personal 

Injury Medical Cost Recovery, L.A. LAW., Oct. 2014, at 16-19. 
34 257 P.3d 1130 (Cal. 2011). 
35 Id. at 1141-42 (“Hospital bills have been called ‘insincere, in the sense that they would 

yield truly enormous profits if those prices were actually paid.’”); see, e.g., Luttrell v. Island Pac. 
Supermarkets, Inc., 155 Cal. Rptr. 3d 273, 275 (Cal. Ct. App. 2013) ($690,548 billed, but an amount 
five times lower ($138,082) accepted as full payment); Nishihama v. City & Cnty. of S.F., 112 Cal. Rptr. 
2d 861, 866-68 (Cal. Ct. App. 2001) ($17,168  in damages at billed rate reduced to an amount five 
times lower ($3,600) and accepted as full payment). 

36 Howell, 257 P.3d at 1138. 
37 Hanif v. Hous. Auth., 246 Cal. Rptr. 192, 195 (Cal. Ct. App. 1998). 
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“Reasonable market value, or fair market value, is the price that ‘“a willing 

buyer would pay to a willing seller, neither being under compulsion to buy or sell, and 

both having full knowledge of all pertinent facts.’”38  “The scope of the rates accepted 

by or paid to [a medical service provider] by other payors indicates the value of the 

services in the marketplace.  From that evidence, along with evidence of any other 

factors that are relevant to the situation, the trier of fact can determine the 

reasonable value of the particular services that were provided, i.e., the price that a 

willing buyer will pay and a willing seller will accept in an arm’s length transaction.”39  

“[R]elevant evidence of the reasonable/market value of the services provided 

includes the full range of fees that [a provider] both charges and accepts as 

payment.”40  “All rates that are the result of contract or negotiation, including rates 

paid by government payors, are relevant to the determination of reasonable value.  

In other words,  . . . rates are relevant if they reflect a willing buyer and a willing seller 

negotiating at arm’s length.”41   

The Howell court explained why its holding did not implicate the collateral 

source rule.  The court explained that “[m]edical providers that agree to accept 

discounted payments by managed care organizations or other health insurers as full 

payment for a patient’s care do so not as a gift to the patient or insurer, but for 

commercial reasons and as a result of negotiations.”42  Moreover, the fact “[t]hat 

plaintiffs are not permitted to recover undiscounted amounts from those who have 

injured them creates no danger these negotiations and agreements will disappear; 

the medical provider has no financial reason to care whether the tortfeasor is 
                                                 

38 Children’s Hosp. Cent. Cal. v. Blue Cross of Cal., 172 Cal. Rptr. 3d 861, 872 (Cal. Ct. App. 
2014); accord Howell, 257 P.3d at 1142 (“How a market value other than that produced by 
negotiation between the insurer and the provider could be identified is unclear.”). 

39 Children’s Hosp., 172 Cal. Rptr. 3d at 873. 
40 Id. at 873-74. 
41 Id. at 875. 
42 Howell, 257 P.3d at 1139. 
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charged with or the plaintiff recovers the negotiated rate differential.  Having agreed 

to accept the negotiated amount as full payment, a provider may not recover any 

difference between that and the billed amount through a lien on the tort recovery.”43   

The Howell court further explained that the amount of the write-off does not 

constitute a gratuitous benefit the plaintiff is entitled to recover under the collateral 

source rule.  When the medical provider has agreed, in advance of treating the 

plaintiff, to accept a certain amount as payment for its services, “[t]hat amount 

constitutes the provider’s price, which the plaintiff and health insurer are obligated to 

pay without any write-off.  There is no need to determine a reasonable value of the 

services, as there is in the case of services gratuitously provided.  ‘[W]here, as here, 

the exact amount of expenses has been established by contract and those expenses 

have been satisfied, there is no longer any issue as to the amount of expenses for 

which the plaintiff will be liable.  In the latter case, the injured party should be limited 

to recovering the amount paid for the medical services.’”44   

Finally, the Howell court held that a plaintiff is not entitled to recover as a 

collateral source benefit the “negotiated rate differential” between the amount billed 

and the amount accepted as payment in full for healthcare services.45  As the court 

explained, “[t]he [collateral source] rule does not speak to losses or liabilities the 

plaintiff did not incur and would not otherwise be entitled to recover.”46  “‘Certainly, 

the collateral source rule should not extend so far as to permit recovery for sums 

neither the plaintiff nor any collateral source will ever be obligated to pay.’”47   

                                                 
43 Id. at 1140. 
44 Id. at 1140-41. 
45 Id. at 1143 (“Having never incurred the full bill, plaintiff could not recover it in damages for 

economic loss.  For this reason alone, the collateral source rule would be inapplicable.”). 
46 Id. 
47 Id. (citation omitted). 
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The Howell court held that the amount of the negotiated discount was not 

itself a collateral source benefit that the plaintiff could recover because that discount 

“is not primarily a benefit to the plaintiff and, to the extent it does benefit the 

plaintiff, it is not provided as ‘compensation for [the plaintiff's] injuries.’”48  The court 

explained that “[i]nsurers and medical providers negotiate rates in pursuit of their 

own business interests . . . .  [S]ellers in almost any industry may, for a variety of 

reasons, discount their prices for particular buyers, ‘[b]ut a discounted price is not a 

payment. . . .  Nor has the value of damages the plaintiff avoided ever been the 

measure of tort recovery.’  And even when the overall savings a health insurance 

organization negotiates for itself can be said to benefit an insured indirectly—through 

lower premiums or copayments, for example—it would be rare that these indirect 

benefits would coincidentally equal the negotiated rate differential for the medical 

services rendered the plaintiff.”49   

For these (and other) reasons, the Howell court concluded that “the 

negotiated rate differential is not a collateral payment or benefit subject to the 

collateral source rule.”50  However, the court also recognized that some courts in 

other jurisdictions had reached a different conclusion.51  Those jurisdictions ought to 

reconsider the application of the collateral source rule to medical-expense damages, 

in light of both the ACA (which undermines the traditional justification for the 

collateral source rule) and Howell (because the logic of the Howell decision is forceful 

and persuasive).52      

 

                                                 
48 Id. 
49 Id. at 1143-44 (first and second emphasis added). 
50 Id. at 1144.   
51 Id. at 1145 n.10.   
52 See also Haygood v. De Escabedo, 356 S.W.3d 390, 391, 392-96, 399-400 (Tx. 2012). 
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B. The Corenbaum Decision:  Applying Howell’s Rationale to Future 
 Medical-expense Recovery 
 
In Corenbaum v. Lampkin,53 an intermediate California Court of Appeal 

extended the Supreme Court’s holding in Howell to the recovery of future medical-

expense damages.  The court held that, because “the full amount billed is not an 

accurate measure of the value of medical services,” the “full amount billed for past 

medical services is not relevant to a determination of the reasonable value of future 

medical services.”54  For the same reasons, Corenbaum precludes expert witnesses 

from relying on the inflated “full amount billed” to support opinions regarding future 

medical expenses.  Evidence of “billed” amounts “cannot support an expert opinion 

on the reasonable value of future medical services.”55  Corenbaum summarized the 

applicable rule in no uncertain terms: “[W]e conclude that evidence of the full 

amounts billed for [the plaintiffs’] medical care was not relevant to the amount of 

[the plaintiffs’] damages for past medical expenses, future medical expenses or 

noneconomic damages . . . .”56   

C. Medical-expense Recovery under the ACA 

Under the ACA, health insurance is available to everyone, regardless of any 

preexisting condition (such as an injury caused by the tort of another),57 and most 

people are required to maintain health insurance for all essential services or pay a 

penalty if they elect not to do so.58  Moreover, pursuant to the doctrine of avoidable 

consequences (i.e., mitigation of damages), defendants should not be required to pay 

medical-expense damages that a plaintiff reasonably could have avoided.  Under that 
                                                 

53 156 Cal. Rptr. 3d 347  (Cal. Ct. App. 2013). 
54 Id. at 363.   
55 Id. (emphasis added).   
56 Id. at 365 (emphasis added). 
57 42 U.S.C. § 300gg-3. 
58 26 U.S.C. § 5000A.   
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doctrine, plaintiffs may not recover damages that could have been avoided had they 

taken reasonable steps to minimize the loss caused by a defendant’s actions.59   

It follows that the reasonable value of a plaintiff’s medical-expense damages 

should be the rate that would be accepted as full payment pursuant to a negotiated 

health services agreement (including Medicare).  And it should be the plaintiff’s 

burden to prove the reasonable value of his or her medical-expense damages, like 

every other element of the tort cause of action.  In the event a plaintiff seeks to 

recover some inflated amount for medical-expense damages (such as the amount 

stated on a hospital bill that neither the plaintiff nor any collateral source will ever 

pay), the defense should be allowed to present evidence regarding the actual 

reasonable value of the medical care, and the court should instruct the jury that the 

plaintiff may not recover damages in excess of the lower reasonable value.  In 

addition, the ACA’s removal of pre-existing conditions as a bar to health-insurance 

coverage must be factored into future medical-expense damages.  An injured, 

uninsured plaintiff, pursuant to the ACA, will be able to purchase and receive 

medical-expense payments from a health-insurance plan, and those payments must 

be taken into account for future damage estimates. 

The ACA has drawn political criticism and legal challenges, and it may be 

modified by future legislation.  Legislative decisions regarding changes to the 

collateral source rule and subrogation should be considered along with legislation 

making other potential changes to the ACA.  But that does not affect how individual 

cases ought to be decided under existing law.  Indeed, arguments that the continued 

existence of the ACA is in doubt should be disregarded.  Courts must accept the law 

                                                 
59 RESTATEMENT (SECOND) TORTS § 918 (1979) (“One injured by the tort of another is not 

entitled to recover damages for any harm that he could have avoided by the use of reasonable effort 
or expenditure after the commission of the tort.”); Placer Cnty. Water Agency v. Hofman, 211 Cal. 
Rptr. 894, 898 (Cal. Ct. App. 1985).   
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as it currently exists, and may not speculate about how existing law might change in 

the future when deciding litigation.60    

IV. PRACTICE POINTERS  
 
Defense attorneys handling personal injury cases must be prepared to assert 

and perfect arguments that the ACA has altered the justifications for the collateral 

source rule, especially in jurisdictions where the rule exists as a matter of common 

law.  A few practical ways to do this are: 

x File motions in limine asking the court to admit only evidence of medical care 
costs based on the amounts paid to healthcare providers pursuant to 
negotiated agreements with health insurers, Medicare, or other government 
agencies.  

x Depose the plaintiff’s life care plan expert, and other experts providing 
testimony regarding the cost of medical damages, to ascertain whether they 
are basing their opinions on amounts “billed” by healthcare providers, or the 
lower amounts “accepted” as payment in full by these providers pursuant to 
health services agreements with government agencies and/or health insurers.  

x Retain defense experts who can testify, or prepare a declaration needed for an 
offer of proof, regarding likely future negotiated rates for the healthcare 
services the plaintiff claims to need. 

x Propose jury instructions limiting the plaintiff’s damages recovery to the 
amounts accepted as payment in full (and likely to be accepted as full payment 
in the future) rather than the higher amounts billed by healthcare providers. 

x Object at trial to impermissible testimony regarding the amounts billed by 
healthcare providers or to ambiguous testimony that blurs the distinction 
between amounts billed and accepted as payment in full. 

x To the extent a court rules adversely to the defense on issues related to 
medical-expense recovery, include questions on a special verdict form to 
facilitate showing prejudice from that ruling on appeal (for example, by asking 
questions which reveal the bases of the jury’s calculations). 

                                                 
60 Dist. of Columbia Court of Appeals v. Feldman, 460 U.S. 462, 477 (1983); Weldon v. 

Weldon, 968 S.W.2d 515, 518 (Tex. App. 1998) (“A trial judge rules on a statute that is in effect at the 
time of the case and is not in the position of predicting future changes by the legislature.” (emphasis 
added)). 
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CONCLUSION 
 

It is unlikely that Congress contemplated the collateral source rule when 

considering the Affordable Care Act.  The law, and its requirement that all Americans 

purchase healthcare insurance, severely undermines traditional justifications for the 

rule, at least in cases involving medical-expense damages.  The rule is in fact contrary 

to the ACA’s policy goal of keeping liability insurance affordable.  If a tortfeasor’s 

insurer must provide windfall payments for an injured plaintiff’s medical expenses, 

then the cost of insurance will increase.  State courts and legislatures will have to 

address this unintended consequence of the ACA by abolishing or modifying the 

collateral source rule.   

Such alteration or abolition of the rule will in turn impact the legal principle of 

subrogation.  In the context of medical-expense damages, those entities that provide 

collateral sources of payment generally have a right of subrogation against a 

tortfeasor.  If the collateral source rule is abolished, then subrogation claims should 

be barred as well.  State legislatures would be unable to do this until Congress acts, 

because a federal law preempts state laws that do not provide subrogation to 

beneficiaries of government health plans, such as Medicare.  If only the evidentiary 

aspect of the rule is abolished, courts will need to adjust what information is 

communicated to the jury prior to deciding on subrogation. 

Even prior to the ACA’s passage, courts in some states, such as California, were 

recalibrating the rules for future medical-expense damages.  The upheaval caused by 

the ACA requires that this reassessment continues.  Questions about the law’s 

continued existence should not affect courts’ rulings, nor should it deter tortfeasors 

from adjusting their arguments in personal injury cases where the collateral source 

rule is in effect. 


	TDLA Amicus Brief (Supreme Court)
	[4668703] Appendices (Sup. Court)
	Appendix A cover
	Marshall v. Lantern Square
	Appendix B cover
	Annual Report TN Jud. - Relevant Sections
	Title Page
	Introduction and Overview
	Table of Contents
	Appellate Court Caseload Data
	Supreme Court Caseload Data
	Court of Appeals Caseload Data
	Court of Criminal Appeals Caseload Data

	Chancery, Probate, Circuit & Criminal Caseload Data
	Statewide Chancery Court Summary
	Statewide Probate Court Summary
	Statewide Circuit Court Summary
	Statewide Criminal Court Summary
	District 1
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 2
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 3
	Chancery Filings and Dispositions
	Probate Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 4
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 5
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 6
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 7
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 8
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 9
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 10
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 11
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 12
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 13
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 14
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 15
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 16
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 17
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 18
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 19
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 20
	Chancery Filings and Dispositions
	Probate Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 21
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 22
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 23
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 24
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 25
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 26
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 27
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 28
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 29
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 30
	Chancery Filings and Dispositions
	Probate Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions

	District 31
	Chancery Filings and Dispositions
	Circuit Filings and Dispositions
	Criminal Filings and Dispositions


	Damages and Torts Cases
	Introduction
	Largest Award
	Charts and Graphs


	Appendix C cover
	Anderson Article
	Appendix D cover
	Bai Article (with appendix)
	Health Aff-2015-Bai - Extreme Markup
	2014-1414_Bai_Appendix

	Appendix E cover
	Appendix F cover
	Appendix G cover
	Reinhardt Article
	Appendix H cover
	Tompkins Article
	Appendix I cover
	Watson Article


