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House-Senate stalemate on judges goes to wire
The House thumbed its nose this week at the Senate’s

plan to approve two constitutional amendments on
judicial selection, advancing only one — to eliminate the
Judicial Nominating Commission and give the legisla-
ture a chance to reject the governor’s appointments.

The proposition sailed through a House subcommit-
tee and two full committees while a competing constitu-
tional amendment was abandoned in the Finance
Committee by Rep. Jon Lundberg (R-Bristol), the
House sponsor of both proposals.

Lt. Gov. Ron Ramsey and Senate Majority Leader
Mark Norris (R-Collierville) still favor advancing two
proposals and giving the next general assembly a choice.
A constitutional amendment must pass in two consecu-
tive general assemblies, with a two-thirds vote in both
houses required in the second.

Entering the final week of the 2012 legislative ses-
sion, the only thing truly clear on how Supreme Court
and intermediate appellate judges will be selected is that
nothing is clear. Sen. Brian Kelsey (R-Germantown),
who sponsors the plan House leaders favor, delayed a
final Senate vote on it Thursday. It’s now scheduled for
Monday evening. This may give Senate leaders some
leverage for talks with the House.

Lawmakers will be meeting privately before then on
the 2012-13 budget, anyway.

Federalist tact. House support has coalesced for a
modified “federal plan” in which the governor would not
be limited in appointments to persons recommended by
a screening panel. This is the plan Kelsey sponsors and
has dubbed “Founding Fathers-Plus.” 

The second constitutional amendment, sponsored in
the Senate by Norris, already has won Senate approval
on the required three readings. Some senators sup-
ported his plan with the understanding the Kelsey plan
would also be approved. Likewise, some senators who
favor the Norris plan were prepared to vote for Kelsey’s.
But the House strategy has created some uncertainty.

Last week, in something of a test vote, Norris pro-
posed the Kelsey language as an amendment to his own
proposition. Even with Norris himself voting for it, the

amendment failed 15-16. Of course, two senators didn’t
vote, and members knew they would be voting on the
Kelsey plan itself later.

Momentum. The Kelsey-Lundberg plan, up Mon-
day on first reading in the House and final reading in the
Senate, is supported by Tennesseans for Economic
Growth, a business group that last year backed the gov-
ernor’s tort reform plan. It is also backed by the Family
Action Council of Tennessee, the Eagle Forum, and the
Washington-based Judicial Crisis Network, a conserva-
tive organization active in elections in several states. 

Lobbyist Estie Harris and her partners at Smith Har-
ris & Carr registered this week to represent the Judicial
Crisis Network, as did Doug Fisher of Chattanooga. JCN
used to be called the Judicial Confirmation Network
when it supported the Supreme Court nominations of
Chief Justice John Roberts and Justice Samuel Alito.

The organization has been calling Tennesseans on
the judicial selection issue and patching those who agree
with them through to lawmakers. 

Norris plan. Norris proposes to amend the consti-
tution to authorize, but not require, a system of merit-
based appointments and retention elections for appellate
judges. This would make the constitution explicitly per-
mit what a special Supreme Court already has inter-
preted it as allowing, but which some conservative
legislators, including Ramsey, argue it doesn’t. The con-
stitution currently states judges of the Supreme Court
“shall be elected by the qualified voters of the state.”

Ramsey, House Speaker Beth Harwell, and Gov. Bill
Haslam all like the current merit system and want to
avoid contested elections of Supreme Court and inter-
mediate appellate court judges. Last January, they
jointly announced their support for a constitutional
amendment requiring merit-based appointments —
meaning appointments by the governor after a commis-
sion has screened applicants — with citizens voting in
elections thereafter to retain or replace the judges.

But that plan disintegrated amid Republican Caucus
uneasiness. Norris’s amendment would permit such a
plan — either the so-called Tennessee Plan now in place



or a different one — but it also would allow contested
elections should the legislature choose to scrap the cur-
rent system, as it could do now.

Kelsey plan. The Kelsey approach, refined through
negotiations with House leaders, would let the governor
make appointments without a screening commission,
subject to legislative confirmation. Unless an appoint-
ment was rejected within 60 days when the legislature is
in session, or within 60 days from the start of the next
legislative session if it’s not, it automatically would take
effect. Kelsey’s resolution initially would have required a
rejection by both houses for an appointment to be
blocked, but he amended it this week — with readings
Monday and Wednesday — to leave details of how the
confirmation process would work for the General
Assembly to spell out in statute.

Haslam has concerns about having to deal with two
houses on every appointment, but so far he hasn’t
poured a lot of political capital into the issue. He wants a
plan that avoids contested elections and brings finality
to the long-debated judicial selection issue. 

Screening. The Judicial Nominating Commission,
which screens and nominates candidates not only for
appellate posts but for the trial courts, is scheduled to
sunset June 30. The bill to extend it is stuck in the Sen-
ate Government Operations Committee, where Chair-
man Mike Bell (R-Riceville), its sponsor and a critic of
the current system, has said it will stay.

Unless something changes next week, this means the
commission will go into a one-year “wind-down” status.
The legislature could still extend it next spring, though.

The Judicial Performance Evaluation Commission,
which evaluates judges and issues a report prior to reten-
tion elections, is in the same posture as the nominating
commission. But Bell moved this week a bill to extend it
for one year. Otherwise, the commission, going out of
existence, would have to evaluate judges a year early.

Threshold. It will be difficult for either the Norris or
Kelsey proposition to make it into the constitution. Not
only must it win a two-thirds vote in the next legislature,
a simple majority vote in the subsequent referendum
won’t necessarily mean ratification. The proposition,
which can only be on the ballot when a gubernatorial
election is taking place, must win enough votes to equal a
majority of those voting in the governor’s race.

Pros and cons. An advantage of the Norris
approach is it settles the argument over whether the
Tennessee Plan is constitutional without eliminating
any prerogatives of the legislature. The majority leader
argues that because it doesn’t foreclose the preference of
any legislator, it stands a better chance of winning a
two-thirds vote in 2013 or 2014.

Supporters see the Kelsey plan as taking the middle
ground in the dispute by doing away with the nominat-
ing commission, which many critics of the current sys-
tem dislike, but keeping retention elections, which is
important to defenders of the present system.

It is somewhat ironic that the pressure for change is
coming from Republicans. Under a reform spearheaded

by Ramsey three years ago, the speakers of the Senate
and House name the members of the nominating com-
mission without having to use lists provided by legal
interest groups. So now, with both speakers Republicans,
Republican screeners are submitting nominations to a
Republican governor, who makes the appointments.

Of course, this won’t always be true. And the question
for both parties is what’s in the long-term best interest
of the state, regardless of who’s in charge.

Judicial Crisis Network. The Tennessee judicial
selection system is technically a modified Missouri Plan.
The Judicial Crisis Network, which has thrown its
weight into the debate, loathes the Missouri Plan, which
its chief counsel and policy director, Carrie Severino,
characterizes as a “Soros-supported” plan.

Billionaire Democratic activist George Soros is a
boogeyman to conservatives, much as the Koch brothers
are to liberals, but it’s doubtful Soros influenced the late
Lt. Gov. John Wilder and other creators of the modified
Missouri Plan known as the Tennessee Plan.

Bar. Meanwhile, the Tennessee Bar Association and
business groups continue to support the current system.
The bar association has endorsed neither constitutional
amendment and fears if one were to make it onto the
ballot and fail, legislators might view the rejection as a
signal voters prefer contested elections.

The governor and speakers, as well as the bar associ-
ation and business leaders, believe contested statewide
judicial elections, which would require fundraising from
affected interests, could deter top-quality judges and
lawyers from seeking the positions.


