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Authority of Governmental Entities to Audit the Metropolitan Nashville Airport Authority

QUESTIONS

1 Doesthe Metropolitan Government of Nashvilleand Davidson County, Tennessee, have
arespongbility to audit the accounts and financid records of the Metropolitan Nashville Airport Authority
(MNAA) and, if so, is there authority through which the Metropolitan Government may meet this
responsibility?

2. If the Metropolitan Government does not have aresponsbility to audit the accounts and
financia recordsof theMNAA,, isthereany other governmental agency with oversight responsbility and
authority to audit such records? If so, which governmental entity or entities?

OPINIONS

1. Yes. The Metropolitan Government does have the responsbility and authority to cause
an annual audit of the accounts and financial records of the MNAA.

2. In addition to the Metropolitan Government, the Comptroller of the Treasury of the State
of Tennessee, the Tennessee Department of Transportation, and the Federal Aviation Administration all
have the responsibility and authority to audit the accounts and financial records of the MNAA if certain
conditions are met.

ANALYSIS

This Office has been requested to consider the authority of the Metropolitan Government of
Nashville and Davidson County (Metro) to audit the MNAA, asan aid to determining whether statutory
changes should be recommended. Our analysis of the questions posed is as follows:

The respongibility and the authority of Metro to audit its agencies and departments arefound in at
least two sources. The Metro Charter, which was enacted pursuant to state law and governsall Metro
agencies, providesin 8 6.15 that:
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The council shdl provideannudly for an independent audit of the accounts
and other evidences of financial transactions of the metropolitan
government and of itsevery department, officeand agency . . . [and that]

The council may at any time order an examination or specid audit of any
department, office or agency of the government.

Section 8.103 of the Charter also provides that:
The director of finance or his designated divisional director shall:

(g) Periodically inspect and audit the accounts and records of financia
transactions maintained in each department, office and agency of the
metropolitan government.

The Tennessee Code addressesthe audit issuein Tenn. Code Ann. 8 6-56-105(a) which providesthat:

(& Thegoverning body of each municipality shall cause an annual audit
to be made of theaccounts and records of al departments, boards, and
agenciesunder itsjurisdiction which receiveand disbursefunds. Theaudit
shdl include, but not belimited to, general funds, highway funds, school
funds and public utilities.

Thus, to determinewhether the MNAA issubject to audit by Metro, onemust first determineif theMNAA
isan agency of Metro Government.

TheMNAA was created by Metro pursuant to the Metropolitan Airport Authority Act (the Act).
Tenn. Code Ann. 88 42-4-101, et seg. (2000). All airport authorities created pursuant to the Act,
including the MNAA, derive their powersfrom the Act and are declared therein by the Genera Assembly
to be “public and governmental bodies acting as agencies and instrumentalities of the creating and
participating municipalities.” Tenn. Code Ann. 8 42-4-102(a) (2000). Thus, the Act clearly statesthat
the MNAA isto be considered an agency and instrumentality of Metro, the creating municipality. 1d.

In addition to that clear declaration in the Act, this Office has previoudly determined that the
MNAA isan agency of Metro Government. Op. Tenn. Att'y Gen. 88-27 (Feb. 2, 1988). ThisOfficehas
opined that aloca housing authority established pursuant to the Housing AuthoritiesLaw, much likethe
MNAA iscreated pursuant to the Act, isan agency and instrumentdlity of the creating municipality and is
therefore subject to audit by the Comptroller pursuant to Tenn. Code Ann. § 6-56-105. See Op. Tenn.
Att’'y Gen. 80-510 (Oct. 29, 1980) and Op. Tenn. Att'y Gen. 89-102 (Aug. 16, 1989). The 1980
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Opinion was based upon a Tennessee Supreme Court ruling stating that the Knoxville Housing Authority
isan agency and instrumentality of the City of Knoxville. See Knoxville Housing Authority, Inc. v. City
of Knoxville, 174 Tenn. 76, 123 SW.2d 1085, 1088 (1939). The Court looked to severa aspects of
the housing authority that are Smilar to the sructure of the MNAA, including its creation by the municipdity
and the appointment of itscommissionersby themayor. 1d; Tenn. Code Ann. § 42-4-104 (2000); Tenn.
Code Ann. §42-4-105(a)(1)(E) (2000). Housing authoritiesareaso typically funded by federal grants
much likethe MNAA.. In addition to these factors, the Mayor of Metro or the mayor’ s designee sitson
the MNAA board of commissioners. According to information provided to this Officein the Opinion
request, Metro, pursuant to contract, continuesto give aportion of its ad valoremtax revenue from arline
property of certified air carriersto the MNAA for land acquisition. Also, Metro or any participating
munici paity hasthe option to guaranteebondsof theMNAA, dthoughit isthe understanding of thisOffice
that such a guarantee has not been madetodate. Tenn. Code Ann. 8§ 42-4-105(a)(1)(B) (2000); Tenn.
Code Ann. §42-4-109(e) (2000). Even without these additiona factors, the structure of the MNAA and
the structure of the housing authoritiesreferred to in the Opinionscited above are extremely smilar. So
smilar arethey in fact that it logically follows from the reasoning of the Tennessee Supreme Court, our
previous opinions, and the declaration of agency statusinthe Act, that the MNAA isanagency of Metro
and thus Metro has the responsibility and the authority to cause an annud audit of the MNAA to be made
pursuant to § 6-56-105 of the Tennessee Code and 88 6.15 and 8.103(g) of the Metro Charter.

Being an agency of Metro, the only way that the MNAA would be exempt from audit by Metro
isif the Act provided that the MNAA is not subject to such audit oversght. The Generd Assembly could
have accomplished such an exception by inserting an express provision exempting the MNAA from audit
by Metro or by granting the power of audit oversight to the MNAA and the MNAA aone. Neither of
these things, however, wasincluded in the Act. What the General Assembly did provideinthe Actisa
balance of powersby granting certain powersto the MNAA while not expresdy precluding certain powers
of the creating and participating municipalities.

The Act givesthe MNAA “all powers necessary” to accomplish the purposes of the Act except
for the power to levy and collect taxes and special assessments. Tenn. Code Ann. 8 42-4-107 (2000).
The purposes of the Act and of any authority created pursuant to the Act are clearly defined as “the
acquiring, operating and financing of airports and related facilities.” Tenn. Code Ann. § 42-4-102(a)
(2000). Thus, pursuant to the Act, the MNAA has been granted the powers necessary to carry out these
public and governmental purposes. Section 42-4-114 addressesthe reach of the powers granted under
the Act and provides that:

(@ The powers conferred by this chapter are in addition and
supplemental to the powers conferred by any other law, and arenot in
subgtitution for such powers, and the limitationsimposed by this chapter
shall not affect such powers.
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(b) The powers herein granted may be exercised without regard to
requirements, restrictions or procedura provisons contained in any other
law or charter, except as herein expressly provided.

Thus, Section 42-4-114(b) providesthat any generd or specific power granted tothe MNAA by the Act
to accomplish its public purpose can be exercised by the MNAA without having to comply with the
requirements, restrictions or procedura provisions of Metro concerning such powers. However, to read
Section 42-4-114(b) asprecluding Metro from exercising its own power of audit oversight isto read that
provision more broadly than appears to have been intended.

The Act in Section 42-4-107(17) grants the MNAA the specific power to “[d]esignate an
independent certified public accounting firm to do an annud post audit of al books, accounts and records
of theauthority andissue apublic report on such books, accountsand records.” Thisprovision specificaly
statesthat the MNAA hasthe power to commission an audit of its booksand records. Thisprovision,
however, does not provide that thisisthe only audit that can take place and does not preclude Metro from
exercising the same power. The MNAA can conduct its own audit if it wishes and is not subject to the
“requirements, restrictions or procedural provisions’ of Metro in doing so. Tenn. Code Ann. § 42-4-
114(b) (2000). Thus, the MNAA would be unrestricted in choosing the accounting firm to conduct the
audit and would not haveto subject thisexpenditureto any approval or appropriations processthrough
Metro. But just because Metro cannot restrict the MNAA inregard to an audit the MNAA choosesto
conduct on itself, the MNAA cannot restrict Metro’s ability to conduct its own audit of the MNAA
pursuant to its charter and to Code Section 6-56-105.

Subjecting the MNAA to audit by Metro is not subjecting the MNAA to the “requirements,
restrictions or procedura provisions’ referred to in Tenn. Code Ann. 8 42-1-114(b) sincethat section
applies only to ensure the unrestricted exercise of powers granted under the Act. The Act does not give
the MNAA the sole power to audit itself or the power to prevent audit oversight by the creating and
participatingmunicipaities. TheAct doesgivetheMNAA “al powersnecessary” to accomplishitspublic
purposes of “acquiring, operating and financing” airportsand related facilities. Tenn. Code Ann. 8§ 42-4-
107 (2000); Tenn. Code Ann. § 42-4-102(a) (2000). Those public purposes are not restricted by
alowing Metroto audit theMNAA. Having Metro conduct an audit may be aninconvenience and require
agreat ded of time and effort on behalf of the MNAA, but such an audit is not a substantive restriction on
the MNAA’ s ability to conduct its operations and thus does not hinder the MNAA’ s ability to accomplish
its public purposes as set forth in the Act.

This Office has previously opined that Tenn. Code Ann. § 42-4-114(b) does preclude the
application of certain laws to airport authorities created under the Act, if those laws are substantive
restrictions on the powers granted to those authorities to accomplish their public purposes of acquiring,
operating or financing airports. 1n Op. Tenn. Att'y Gen. 84-270 (Sept. 24, 1984), we opined that the
Memphis-Shelby County Airport Authority was not required to follow contract bidding requirements
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contained in the Shelby County Restructure Act when acquiring equipment and other physical properties
because the authority had been specifically given that power under theAct. In Op. Tenn. Att'y Gen. 88-27
(Feb. 2, 1988), we opined that the MNAA was not required to give preference to blind vendors pursuant
to state law when the Authority had been given the specific power to contract with vendorsin the Act.

But Tenn. Code Ann. 8§ 42-4-114(b) does not preclude the application of all laws to such
authorities, only thosethat restrict the authorities’ ability to exercisethe powersgranted under the Act. If
onewereto read Tenn. Code Ann. 8§ 42-4-114(b) as exempting the MNAA from any law granting audit
oversight of the MNAA, then that section would preclude any other agency, including the Comptroller,
from auditing the MNAA.. Section 42-4-114(b) states that the powers granted to the MNAA inthe Act
maly be exercised “ without regard to requirements, restrictions or procedural provisionscontained in any
other law or charter, except as herein expressly provided.” Based on that language, one could logically
assert that if the MNAA isnot subject to audit by Metro under its charter and through Tenn. Code Ann.
§6-56-105 becauseit cannot berestricted by “any other law or charter,” then the MNAA would a so not
be subject to audit by the Comptroller pursuant to state law. The MNAA derivesits powersfrom state
gatutes and is certainly subject to state audit oversight; thus the assertion that the MNAA is not subject to
“any other law” requiring such oversight isinconsistent with the apparent intent of the Act.

Itisapparent from the Act that the General Assembly did intend to make al metropolitan airport
authorities created pursuant to those statutes, includingthe MNAA, entitiesthat operatewith agreat degree
of independencein carrying out their public purposes. Y et, in spite of the autonomousfunctioning of the
MNAA and reasonablelegal argumentsto the contrary, our Office cannot escape the s mple proposition
that Metro hasthe authority to audit al of itsagencies. Metro hasthisauthority not only through 88 6.15
and 8.103(qg) of itscharter, but also pursuant to Tenn. Code Ann. 8§ 6-56-105(a). Thus, whilethe MNAA
may have been created to operate independently, itisstill an agency of Metro, and is still subject to audit
oversight by Metro Government.

It isimportant to note that both Tenn. Code Ann. § 6-56-105 and the Metro Charter do not
require that Metro undertake any audit of the MNAA itself. Both authorities provide a method for
substituting independent audits for audits performed by Metro in 88 6-56-105(a)-(c) and § 6.15
respectively.

Inresponseto your second question, the MNAA issubject to audit by other governmenta agencies
inadditionto Metro. The MNAA issubject to audit by the Comptroller of the Treasury of the State of
Tennessee, the Tennessee Department of Transportation and the Federd Aviation Adminigtrationif certain
conditions are met.

The Comptroller hasthe authority to audit the MNAA as an agency charged with public funds, as
apoalitica subdivison, and asarecipient of federd grantsthrough the State of Tennesseewithin themeaning
of the statutes cited. Tenn. Code Ann. § 8-4-109(a)(2) (1993); Tenn. Code Ann. § 9-3-211 (1999);
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Tenn. Code Ann. 8 9-3-212 (1999); Tenn. Code Ann. 8 4-3-304(8) (1998); See Op. Tenn. Att'y Gen.
89-102 (Aug. 16, 1989). As a practical matter, only one audit must be conducted to satisfy the
Compitroller’ s audit requirements because each statute dlows the MNAA to file an audit performed by an
independent certified public accountant approved by the Comptroller. Tenn. Code Ann. 8 9-3-212(a).

If the MNAA were to receive funds under the“TDLA Airport Loan Act,” it would be required to
“cause an annud audit to be made” and to furnish acopy of such audit to the Comptroller until any loan
made under that act wasrepaid in full. Tenn. Code Ann. § 4-31-606(b)(2)(D) (1998). The Department
of Trangportationisalso “charged with theexpressduty of auditing the books of any municipdity or airport
authority which receives any of the funds appropriated or dlocated by the state” as necessary to determine
that such funds are being used solely for airport purposes. Tenn. Code Ann. 8§ 42-2-222 (2000).

Therecordsof theMNAA areal so subject to audit by the Comptroller of the United Statesunder
the Single Audit Act if the MNAA expends over $300,000 of federal grant money per fiscal year, or any
amount set by the Director of the Office of Management and Budget (OMB). 31 U.S.C. 88 7501, et seq.
Pursuant to that Act, the MNAA isrequired to filean audit with the Director of the OMB that is conducted
by an“independent auditor” asdefined in the statute and make such an audit availablefor publicingpection.
31U.S.C. §7502(c), (h). If the MNAA receivesfedera grantsfor airport development, it must include
asapart of theaudit required by the Single Audit Act, areview and opinion of itsfunding activitieswith
respect to the airport or airports that are the subjects of the grant. 49 U.S.C. § 47107(m).
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