
 Ms. Watson is married, and her name is now Cynthia Clark.
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misstatement by plan administrator that his §401(k) savings account had no balance as of the date
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administrator’s misstatement, a distribution was made to former wife that included an overpayment
of $13,785.79. Husband filed motion to alter or amend QDRO, which was denied by trial court.
Husband appeals from trial court’s order denying motion to alter or amend QDRO. Finding that the
trial court erred, we reverse.

Tenn. R. App. P. 3; Appeal as of Right; Judgment of the Circuit Court Reversed and
Remanded

W. FRANK CRAWFORD, P.J., W.S., delivered the opinion of the court, in which HERSCHEL P.
FRANKS, J. and ALAN E. HIGHERS, J., joined.

John R. Bradley of Hendersonville for Appellant, Ronald Irvin Watson

John Ray Phillips, Jr., of Gallatin for Appellee Cynthia (Watson) Clark

OPINION

I. FACTUAL AND PROCEDURAL HISTORY

The facts of this case are not in dispute. The parties, Ronald Irvin Watson (“Appellant” or
“Mr. Watson”) and Cynthia Ann Bode Watson   (“Appellee” or “Ms. Clark”), were divorced by a1

final decree of divorce, which incorporated the parties’ marital dissolution agreement, on September
19, 2000. In their marital dissolution agreement, the parties agreed that Ms. Watson would receive



One of the two QDROs pertained to Mr. Watson’s Fleming Pension Plan; the other pertained to the
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401(k) at issue in this appeal. The QDRO pertaining to the Fleming Pension Plan is not at issue in this appeal.

-2-

fifty percent of Mr. Watson’s §401(k) savings account acquired from the date of the parties’ marriage
until the date of the divorce.

On October 23, 2001, counsel for Ms. Clark wrote the §401(k) plan administrator seeking
information necessary to prepare a Qualified Domestic Relations Order (“QDRO”) to give effect to
the parties’ final decree of divorce. On October 31, 2001, Julie Murray, Senior Benefits Coordinator
for the Fleming Companies, responded with a letter stating that Mr. Watson’s §401(k) savings
account had a zero balance on the date of the parties’ marriage, when in fact it had a balance of
$27,571.59 on the date they were married.

Using the information supplied by Julie Murray, counsel for Ms. Clark prepared two QDROs
for court approval, then subsequently sought amendments of these QDROs.  Based on the letter2

stating that the §401(k) savings account had a zero balance on the date of the parties’ marriage, the
QDRO simply divided the account as of the date of the divorce, including in the distribution the sum
of $27,571.59 that was contained in the account on the date of the parties’ marriage.

On May 20, 2002, the trial court entered the QDRO. Following the entry of the order, an
erroneous distribution was made to Ms. Clark, which included an overpayment of $13,785.79 (one-
half of the $27,571.59 balance of the 401(k) account on the date the parties were married).
Subsequently, Mr. Watson discovered the mistake made by the plan administrator and on June 19,
2002, he filed a motion to alter or amend the QDRO to reflect the parties’ agreement as set forth in
the final decree of divorce.

The trial court heard the motion on August 15, 2003, and entered an Order on August 28,
2003, denying Mr. Watson’s motion to alter or amend.  The Order provides:

Plaintiff Ronald Watson’s Motion to Alter or Amend a QDRO
Order was heard by this Court on August 15, 2003.  Based upon the
entire record in this cause the Court finds as follows:

1.  The parties’ Final Order of Divorce was entered September 19,
2000.  The Wife was awarded a portion of 2 retirement plans
accumulated during marriage.  On May 17, 2002, the Court entered
an Amended QDRO Order.  On June 19, 2002, the Husband filed a
Motion to Alter or Amend the QDRO Order.  The Order of Divorce
provided for 50% of the retirement plans accumulated during
marriage to be awarded to Wife.  When Wife’s attorney contacted the
Plan Administrator, he was informed that the Plans had no monetary
value prior to the date of marriage.  The Plan Administrator disbursed
the monies to the Wife based upon this representation.  Subsequently,
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the Husband learned of this distribution and contacted the Plan
Administrator to establish that the Plans did in fact have a value prior
to the parties marriage.  The Plan Administrator has refused to restore
the loss caused by its actions as Plan Administrator.  The Husband
now seeks to have the Wife restore the funds.  The Wife has
withdrawn the funds, paid the tax and penalty, and withdrawn funds
and been used [sic] for debt payment.

2.  The Court denies Plaintiff Husband’s Motion to Alter or Amend.
The Plan Administrator breached its duty to Plaintiff to properly
manage said accounts. With long length of time and delay and
substantial change of position by the Defendant based upon the Plan
Administrator’s wrongful action, the equities do not support requiring
the Wife to make good the wrongful acts of the Plan Administrator.
Plaintiff’s relief is a direct action against the Plan Administrator.
Speculation as to the Wife being pursued by the Plan Administrator
in such event is not an appropriate issue for Plaintiff.

II. ISSUE

The Appellant, Ronald Irvin Watson, presents the following issue on appeal:

Whether the trial court erred in refusing to alter or amend a Qualified Domestic
Relations Order that was contrary to the terms of parties’ Final Decree of Divorce
with respect to the division of §401(k) proceeds.

III. STANDARD OF REVIEW

The denial of a motion to alter or amend a judgment under Tennessee Rule of Civil
Procedure 59.04 lies within the sound discretion of the trial court. Accordingly, we review the trial
court’s order under an abuse of discretion standard. C.B. Ragland Co. v. Maxwell Roofing and
Sheet Metal, Inc., No. M2003-00283-COA-R3-CV, 2004 WL 392699, at *2 (Tenn. Ct. App. 2004).

IV. ANALYSIS

In this appeal, we are called upon to determine whether the trial court abused its discretion
in failing to alter or amend the Qualified Domestic Relations Order (QDRO) that made an erroneous
distribution of property, as the result of an error by the plan administrator for the Appellant’s §401(k)
account. As the Tennessee Supreme Court has stated, “[a] trial court abuses its discretion when it
applies an incorrect legal standard or reaches a decision which is against logic or reasoning and
which causes an injustice to the complaining party.” Doe 1 ex rel. Doe 1 v. Roman Catholic Diocese
of Nashville, 154 S.W.3d 22, 42 (Tenn. 2005).
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In urging us to reverse the order of the trial court, Mr. Watson makes several related
arguments. First, Mr. Watson contends that the trial court’s refusal to alter or amend the QDRO
amounts to a modification of the final decree of divorce, creating “a new ‘agreement’ to which the
parties have not agreed, and which is obviously unfair to Mr. Watson.” Mr. Watson next argues that
this appeal,

does not involve an ambiguous provision that needs to be interpreted.
Here, the intent of the parties is plainly expressed in their written
Marital Dissolution Agreement, approved by the trial court. The
parties’ agreement should be enforced, and correction of the QDRO
is essential.

Mr. Watson next points out that the QDRO itself provides for reimbursement of the plan participant
(Mr. Watson) in the case of overpayment to the alternate payee (Ms. Clark), and the QDRO further
prohibits payments contrary to state law or judicial decisions. With respect to the trial court’s
statement that Mr.  Watson’s relief is a direct action against the plan administrator, Mr Watson
states: “While Mr. Watson may at some point have a claim against the Plan Administrator, unless
and until the Qualified Domestic Relations Order is corrected, the Plan Administrator has complied
with the Court’s order, and would obviously defend on that basis.” Mr. Watson concludes by stating
that, “[t]he obvious inequity in this case requires judicial relief for Mr. Watson.”

In asking us to leave the trial court’s order undisturbed, Ms. Clark makes three arguments.
First, she notes that the trial court was justified in refusing to alter or amend the QDRO in light of
the fact that Ms. Clark had changed her position (using the funds, she asserts, to reduce her debts)
in reliance on the QDRO. She would suffer hardship if the trial court were to have granted the
motion to altered or amend the QDRO. Second, she contends that the trial court correctly refused
to alter or amend the QDRO, since Mr. Watson is seeking to introduce new evidence that could have
been adduced at the time the erroneous QDRO was presented to the trial court. Third, and finally,
she contends that the trial court correctly refused to alter or amend the QDRO because Watson did
not exercise due diligence, failing to exercise multiple opportunities to object to the terms of the
QDRO.

We conclude that the trial court abused its discretion in denying Mr. Watson’s motion to alter
or amend the QDRO. We note that in keeping with Rule 59.04, Mr. Watson properly filed his motion
to alter or amend within thirty days after the entry of the judgment: the order at issue in this appeal
was entered on May 20, 2002 and Mr. Watson filed his motion to alter or amend on June 19, 2002.
Paragraph 7 of the QDRO states that the Order relates to the “provision of marital property rights
as a result of the Order of Divorce. . . .”  Paragraph 19 of the QDRO, which explicitly provides that
the court will maintain jurisdiction over the order, reads, in pertinent part:

Continued Jurisdiction: The Court shall retain jurisdiction with
respect to this Order to the extent required to maintain its qualified
status and the original intent of the parties as stipulated herein.
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(Emphasis added.) Paragraph 13 of the QDRO states that the plan should not be construed in such
a way that it is inconsistent with any “applicable judicial decision,” and, finally, Paragraph 17
provides for the possibility of overpayment:

In the event that the Plan Trustee inadvertently pays to the Alternate
Payee any benefits that are assigned to the Participant pursuant to the
terms of this Order, the Alternate Payee shall immediately reimburse
the Participant to the extent that the Alternate Payee has received
such benefit payments, and shall forthwith pay such amounts so
received directly to the Participant within ten (10) days of receipt.

The original intent of the QDRO is to recognize the existence of the marital rights awarded
to Ms. Clark by the Final Decree of Divorce and, according to the QDRO itself, should not be
construed in any manner inconsistent with any “applicable judicial decision.”  It is indisputable that
the QDRO did not provide for the marital right granted to Ms. Clark in the final decree, i.e., “that
Wife receives fifty (50%) per cent of the 401 (K) Plan acquired from the date of the marriage to the
date of the divorce of the parties.”  While technically the provision for inadvertent overpayment by
the plan trustee to the alternate payee, paragraph 17 of the Order, is not applicable to the exact
circumstances of this case, it would appear that entry of an Order amending the QDRO to comply
with the provisions of the Final Decree of Divorce would result in inadvertent overpayment by the
plan trustee, as forbidden by the QDRO.  In any event, it is clear that the equities of this case require
that relief be given and the motion to alter or amend be granted.  The trial court’s failure to do so is
“against logic or reasoning and . . . causes an injustice to the complaining party.” Doe 1 ex rel. Doe
1 v. Roman Catholic Diocese of Nashville, 154 S.W.3d 22, 42 (Tenn. 2005). The trial court’s order
should be reversed.  Ms. Clark is required to reimburse Mr. Watson the amount of the overpayment
less any taxes or penalties paid by Ms. Clark prior to the filing of the motion to alter or amend. 

Accordingly, the order of the trial court denying the motion to alter or amend is reversed.
The case is remanded to the trial court for entry of an order amending the QDRO to comply with the
provisions of the Final Decree of Divorce and to determine the amount of reimbursement required
of Ms. Clark consistent with this Opinion and enter judgment thereon.  Costs of the appeal are
assessed to the Appellee, Cynthia (Watson) Clark.

__________________________________________
W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.


