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OPINION

Facts and Procedural History

The petitioner was convicted along with his co-defendants, Gaston and Leach, by
an Obion County Circuit Court jury of conspiracy to commit second-degree murder, second-
degree murder, and first-degree felony murder.  The jury sentenced each defendant to life
without the possibility of parole for the first-degree murder convictions.  The trial court merged
the second-degree murder convictions into the convictions for felony murder and sentenced the
defendants to eight years for the conspiracy convictions, to be served concurrently to their life
sentences without the possibility of parole.  This Court affirmed the convictions and sentences of
all three defendants on direct appeal.  State v. Clarence Carnell Gaston, Miqwon Deon Leach,



and Mario Deangalo Thomas, No. W2001-02046-CCA-R3-CD, 2003 WL 261941 (Tenn. Crim.
App., at Jackson, February 7, 2003), perm. app. denied (Tenn. September 2, 2003).

The facts were summarized as follows:

On New Year’s Day 1999, the victim, Zachary Demond Achols, was shot
and killed as he was standing with a group of men outside the VIP Social Club at
1212 East Main Street in Union City.  Jeff Young, one of the men with whom the
victim was standing, was wearing red clothing.  According to eyewitnesses, a
second group of men, including defendant Gaston, approached the first group and,
upon Gaston’s direction to shoot the one in red, opened fire, striking and killing
the victim.  The defendants were subsequently charged with conspiracy to commit
first degree murder, first degree felony murder, and first degree premeditated
murder.  Although the State originally filed notices of its intention to seek the
death penalty against the defendants, it subsequently withdrew those notices,
substituting notices of its intention to seek life sentences without the possibility of
parole.  The three defendants in this appeal and a fourth codefendant, Justin Hill,
who was charged with the same offenses, were tried jointly before an Obion
County Circuit Court jury from March 12-17, 2001.

Id. at *1.

The petitioner filed a pro-se petition for post-conviction relief in March of 2004.  After
the appointment of counsel, the petition was amended and refiled in May of 2004.  In an
evidentiary hearing held later that month, the petitioner claimed that the Interstate Compact on
Detainers Act was violated.  However, the post-conviction court found that the “Act is not
applicable to this case, and, accordingly, there has been no violation.”  In addition, the petitioner
argued that his trial counsel was ineffective for failing to call him to testify at trial and failing to
conduct a jury-out hearing in accordance with Momon v. State, 18 S.W.3d 152, 162 (Tenn.
1999) to ensure that he knowingly and voluntarily waived his right to testify.  Although counsel
testified that the petitioner made an informed decision not to testify, he admitted that he did not
conduct a jury-out hearing at trial, stating, “Frankly, I just overlooked it.”  Counsel stated, “I
understand that there’s case law, but I’ve always interpreted that case law as not being
mandatory.”

The State argued that the error was harmless.  The post-conviction court agreed, stating:

Considering the Momon factors, the Court finds that the petitioner’s
testimony would not have been important nor cumulative.  There were several
eyewitnesses to the crime.  These witnesses testified to the involvement of each of
the petitioners. . . . [The petitioner] would have testified that he was not present,
however, that testimony would have been refuted by several witnesses.  Also,
with the exception of [the petitioner’s] girlfriend (an alibi witness) there was no
evidence to corroborate the testimony that would have been given by the
petitioners, and their testimony would have been contradicted by numerous State
witnesses.  Finally, the State had a very strong case against each of the petitioners.



Accordingly, the Court finds that the State has proven that the Momon violation is
harmless beyond a reasonable doubt.
The petitioner also argued that his counsel was ineffective for failing to pursue a speedy

trial motion.  The post-conviction court found that a twenty one month interval separated the
petitioner’s first indictment from his trial.  However, based upon the nature of the case, the post-
conviction court refused to find that the petitioner was prejudiced by the delay.  Because the
petitioner was charged with first degree murder, for which the State had once filed but withdrew
a death penalty notice, the
post-conviction court found that “there were sound reasons for not trying the case sooner.”

The post-conviction court determined all other issues to be without merit and dismissed
the petition.  The petitioner now appeals.

Analysis

Once a post-conviction court has ruled upon a petition, its findings of fact are conclusive
on appeal unless the evidence in the record preponderates against them.  See Wallace v. State,
121 S.W.3d 652, 656 (Tenn. 2003).  When reviewing factual findings, this Court may not
reweigh or reevaluate the evidence or substitute its inferences for those drawn by the post-
conviction court.  See Nichols v. State, 90 S.W.3d 576, 586 (Tenn. 2002).  When reviewing the
application of law to those factual findings, our review is de novo.  Fields v. State, 40 S.W.3d
450, 457-58 (Tenn. 2001).

In the instant case, the free-standing claims of violations of the Interstate Compact on
Detainers Act and of the principles of Momon are waived.  See Tenn. Code Ann. § 40-30-106(g)
(“A ground for relief is waived if the petitioner personally or through an attorney failed to
present it for determination in any proceeding before a court of competent jurisdiction in which
the ground could have been presented . . . .”).  These claims were neither presented to the
conviction court nor reviewed on direct appeal.  In addition, the unlawful detainer claim is based
upon the provisions of statutory law and does not state a claim of constitutional abridgement; as
such the claim does not warrant post conviction relief.  See Donald Ray Turner v. State, No.
03C01-9701-CR-0007, 1998 WL 596888, at *1 (Tenn. Crim. App., at Knoxville, September 10,
1998) (“A prisoner’s rights under the Interstate Compact on Detainers are not constitutionally
based.”) (citing State v. Suarez, 681 S.W.2d 584, 586 (Tenn. Crim. App. 1984)).  Post-conviction
relief is available only when a conviction or sentence is void or voidable because of the
abridgement of a constitutional right.  Tenn. Code Ann. § 40-30-103.

Accordingly, we will address the petitioner’s Momon and detainer issues only as they
relate to his ineffective assistance of counsel claim.  To succeed on his ineffective assistance of
counsel claim, the petitioner must show that the representation fell below the range of
competence demanded of attorneys in criminal cases.  See Baxter v. Rose, 523 S.W.2d 930, 936
(Tenn. 1975).  In order to overcome this burden, he must show: (1) counsel made errors so
serious that he or she was not functioning as counsel as guaranteed under the Sixth Amendment;
and (2) deficient representation prejudiced the defense.  See Strickland v. Washington, 466 U.S.
668, 687 (1984); State v. Burns, 6 S.W.3d 453, 461 (Tenn. 1999).  To prove a deficiency, the
petitioner must show that counsel’s acts or omissions were so serious as to fall below an
objective standard of reasonableness under prevailing professional norms.  Strickland, 466 U.S.



at 688; Baxter, 523 S.W.2d at 936.  To establish prejudice, the petitioner “must show that there is
a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.  A reasonable probability is a probability sufficient to undermine
confidence in the outcome.”  Strickland, 466 U.S. at 694.  However, “[a]n error by counsel, even
if professionally unreasonable, does not warrant setting aside the judgment of a criminal
proceeding if the error had no effect on the judgment.”  Id. at 691.

Recognizing that a hearing in accordance with Momon was not held in his case, the
petitioner argues that he did not waive his right to testify and has asked this Court to review the
issue as proof of ineffective assistance of counsel.  In Momon, our supreme court determined
that attorneys should conduct a hearing, out of the presence of the jury, to inquire of the
defendant whether he or she had made a knowing, voluntary, and intelligent waiver of the right
to testify.  18 S.W.3d at 162.  However, our supreme court expressly stated:

The procedures are prophylactic measures which are not themselves
constitutionally required.  As such, the procedures adopted herein do not establish
a new constitutional rule which must be retroactively applied. . . .  [T]he mere
failure to follow these guidelines will not in and of itself support a claim for
deprivation of the constitutional right to testify if there is evidence in the record to
establish that the right was otherwise personally waived by the defendant.

Id. at 163.  The petitioner cites State v. Posey, 99 S.W.3d 141, 149  (Tenn. Crim. App. 2002) to
argue that “[t]he waiver of a defendant’s right to testify on his own behalf will not be presumed
from a silent record.”  What this argument overlooks is that the record in Posey was “void of any
evidence” that the defendant personally waived his right to testify.  Id. at 143.  The record in the
present case does contain evidence that the petitioner waived the right: the post-conviction court
accredited counsel’s testimony that the petitioner made an informed decision not to testify.
Thus, the failure to conduct a Momon hearing in this case is mere procedural error that does not
“in and of itself support a claim for deprivation of the constitutional right to testify.”  Momon, 18
S.W.3d at 163.

As a ground for ineffective assistance of counsel, even if Counsel’s failure to follow the
prescribed regimen in Momon equated to deficient performance, the petitioner must still show a
reasonable probability that the oversight prejudiced the outcome of his trial.  See Strickland, 466
U.S. at 694.  In Posey, this Court turned to a harmless error test that considered: (1) the
importance of the defendant’s testimony; (2) the cumulative nature of the testimony; (3) the
presence or absence of evidence corroborating or contradicting the defendant on material points;
and (4) the overall strength of the prosecution’s case.  Id. at 149.  In the present case, the record
is absent a specific account of what the petitioner would have testified to at trial.  Presumably,
the petitioner would have corroborated his alibi witness’ testimony that he was not present at the
scene.  However, the post-conviction court noted that such testimony would have been refuted by
several State witnesses.  Given the weight of the State’s evidence, the trial court’s finding that
the petitioner made an informed decision not to testify, and the petitioner’s failure to include an
account of what he was to testify to, we conclude that the failure to hold a Momon hearing was
mere harmless error to the outcome of the trial.  Given our determination that the error was



harmless, we cannot conclude that the error prejudiced the outcome of the trial as to show
ineffective assistance of counsel.

In his next argument, recognizing the State’s argument that violation of the Interstate
Compact on Detainers Act is not a constitutional ground for post-conviction relief, the petitioner
has altered his argument on appeal to argue that counsel’s failure to address the Interstate
Compact on Detainers Act issue pre-trial or in motion for new trial prejudiced his case and
amounted to ineffective assistance of counsel.   The petitioner has cited no authority to support
this argument in his brief.  Furthermore, the petitioner is limited to the issues as presented in his
post-conviction petition and addressed at the post-conviction hearing.  The petitioner’s amended
post-conviction petition includes several arguments as to why he believes counsel was
ineffective.  The petition is absent an allegation that counsel was ineffective for failing to address
the Interstate Compact on Detainers Act pretrial or in a motion for new trial.  Rather, the
amended petition lists the detainers issue as a separate ground to be considered on the merits.  As
stated, this issue is not a cognizable claim to review for post-conviction relief.

It is true that counsel in a criminal case has a fundamental duty to conduct a basic
investigation of the facts and circumstances of the offense and all possible claims or defenses.
However, the issue was not adequately addressed at the post-conviction hearing: the post-
conviction court simply found that the “Act is not applicable.”  Thus, we have no basis to
determine whether the decision not to pursue this argument was a tactical decision or whether
counsel investigated the claim before choosing not to pursue it.  Due to the foregoing reasons, we
conclude that the defendant has waived this issue by not preserving it for direct appeal, not
addressing it as a ground for ineffective assistance of counsel in his petition or at the post-
conviction hearing, and by failing to adequately argue the issue in submitting a brief with no
citation to authority in relation to this issue.  See Tenn. R. App. P. 27(a)(7); Tenn. Ct. Crim. App.
R. 10(b) (“Issues which are not supported by argument, citation to authorities, or appropriate
references to the record will be treated as waived in this court.”).

The petitioner’s final appellate claim of ineffective assistance of counsel derives from
trial counsel’s failure to pursue a speedy trial motion.  The post-conviction court found that a
twenty one month interval separated the petitioner’s first indictment and his trial.  During
approximately eight months of this twenty one month period, the petitioner was in federal
custody “facing federal drug charges.”  In addition, at some point during the pendency of the
charges, the State filed a death penalty notice, which it withdrew approximately one year later.
The post-conviction court stated that there was “no unreasonable delay in bringing the
petitioner[] to trial, and there were sound reasons for not trying the case sooner.” Additionally,
the post-conviction court found that the petitioner had not been prejudiced by the delay before
trial.

Both Article I, section 9 of the Tennessee Constitution and the Fourth Amendment to the
United States Constitution guarantee the right to a speedy trial.  The right to a speedy trial in
criminal prosecutions is also statutory in Tennessee.  Tenn. Code Ann. § 40-14-101.  In Barker v.
Wingo, 407 U.S. 514, 530 (1972), the Supreme Court established a four-part balancing test to
determine whether a speedy trial violation has occurred: (1) the length of the delay; (2) the
reason for delay; (3) the assertion of the right to a speedy trial; and (4) any prejudice to the



defendant occasioned by the delay.  To activate the four-part inquiry, the interval between the
accusation and trial must be “presumptively prejudicial.”  Doggett v. United States, 505 U.S.
647, 651-52 (1992).  Generally, post-accusation delay must approach one year to trigger a
speedy trial inquiry.  See id. at 652, n.1.

Of these factors, and crucial to supporting a claim for ineffective assistance of counsel,
the single most important factor is prejudice to the defendant, and the critical inquiry concerning
prejudice “is the impairment of the ability to prepare a defense.”  See State v. Vance, 888 S.W.2d
776, 778 (Tenn. Crim. App. 1994), overruled on other grounds by State v. Williams, 977 S.W.2d
101, 105 (Tenn. 1998).  Based on the nature of the charge in this case, we cannot conclude that
the delay was excessive or prejudicial to the petitioner.  Rather, the delay, at least partially,
served to assist the defense.  Counsel’s pursuit of preparation activities such as fact investigation,
mitigation evidence development, and jury selection consultation indicates a strategic approach
that, despite delaying the trial, advanced the best interests of the defense.  At the post-conviction
hearing, counsel testified that a “nationally recognized juror consultant hired . . . out of Los
Angeles, California . . . came in and prepared an exhaustive juror questionnaire.”  Counsel
further stated, “our investigation was very prolonged.  We had contracted with Inquizitors out of
Memphis.  They assigned two investigators . . . and I relied upon them to tell me if they needed
more time to complete their investigation.”  This Court is in no position to second-guess trial
counsel’s strategy or decision to thoroughly prepare for trial.  As such, we cannot conclude that
counsel was ineffective or that his preparation-induced delay constituted ineffective assistance of
counsel.

Conclusion

For the foregoing reasons, we affirm the denial of post-conviction relief.

___________________________________
J.C. McLIN, JUDGE


