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RULES OF APPELLATE PROCEDURE
UPDATED ADVISORY COMMISSION COMMENTS

RULE 1. SCOPE AND CONSTRUCTION OF RULES.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. These rules are drawn under the authority of Tenn.
Code Ann. §§ 16-3-402 – 16-3-407, and 16-3-601. Those provisions of the Tennessee Code
empower the Supreme Court to make rules of practice and procedure in all courts of this state
and in all civil and criminal suits, actions and proceedings.  Accordingly, these rules govern
procedure before all the appellate courts in Tennessee and in all proceedings, whether
denominated as appeals or otherwise, in both civil and criminal cases. By the terms of the statute,
after the rules have taken effect, all laws in conflict therewith are of no further force and effect.

A principal purpose of these rules is to bring together in one place a simplified, coherent,
and modern body of law. Under Rule 45 of these rules and Tenn. Code Ann. § 16-3-407, the
intermediate appellate courts are expressly authorized to make and amend rules governing their
practice not inconsistent with these rules.

These rules are not identical to the Federal Rules of Appellate Procedure either in their
substance or organization. Instead, they reflect a study of existing Tennessee law as well as the
rules and statutes of virtually every other state.

As is the case with the Tennessee Rules of Civil Procedure, it is the policy of these rules
to disregard technicality in form in order that a just, speedy, and inexpensive determination of
every appellate proceeding on its merits may be obtained.

Unlike the rules of many other jurisdictions, these rules do not contain a provision
specifying that they shall not be construed to extend or limit the jurisdiction of the appellate
courts. Nothing in these rules is intended to affect substantive rights, and all the rules must be
construed consistently with the constitutions of the United States and the state of Tennessee.

RULE 2.  SUSPENSION OF RULES.

[no change]



RULE 3. APPEAL AS OF RIGHT: AVAILABILITY; METHOD OF INITIATION.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (a). This subdivision states the general
rule that in civil actions an appeal as of right may be taken only after entry of a final judgment.
In addition, the rule offers a definition of finality in those circumstances in which multiple claims
or multiple parties are involved. The rule does not otherwise define a final judgment because it is
typically clear whether an order is final or interlocutory. Interlocutory appeals are governed by
Rules 9 and 10.

Subdivision (b). This subdivision specifies those situations in which the defendant in a
criminal action may appeal as of right. Interlocutory appeals by the defendant may be sought as
provided in Rules 9 and 10.

Subdivision (c). The only limitation placed upon the right of appeal by the state in
criminal actions is that it may not appeal upon a judgment of acquittal. In addition, notions of
double jeopardy place constitutional restrictions on the availability of appeals by the state. See
e.g., United States v. Martin Linen Supply Co., 430 U.S. 564 (1977). This subdivision specifies
situations, within constitutional limits, in which it seems desirable to recognize the state's right of
appeal. In addition, the rule provides that appeals as of right lie only in those circumstances
specified in the subdivision. Interlocutory appeals by the state may be sought as provided in
Rules 9 and 10.

Subdivision (d). These rules recognize two types of appeals: appeals as of right and
appeals by permission. This subdivision defines an appeal as of right as one that does not require
the permission of either the trial or appellate court as a prerequisite to taking an appeal. Appeals
by permission, on the other hand, require that either the trial court or the appellate court
expressly authorize the taking of an appeal.

Subdivision (e). The intent of this subdivision is to provide a uniform and simplified
method of taking an appeal as of right. This subdivision combined with Rules 4 and 5 require
that a notice of appeal be filed with the clerk of the trial court within the time prescribed for
taking an appeal and that a copy of the notice of appeal be served on all parties. The form and
content of the notice of appeal are set out in official form 1, and Rule 48 specifically provides
that the use of this form is sufficient under these rules.

Rule 36 provides that relief need not be granted to a party who fails to take whatever
action is reasonably available to prevent or nullify the harmful effect of error. Failure to present
an issue to the trial court, therefore, will typically not merit appellate relief. In addition, under
Rule 13(c) the appellate court is generally limited in its review to those facts set forth in the



record. Thus matters that can only be made a part of the record by a new trial motion must be so
included in order to gain appellate review. Jury misconduct provides one example.

Under Rule 16, two or more persons may proceed on appeal jointly. Thus it is entirely
proper for parties to file a joint notice of appeal; however, a joint notice of appeal must comply
with subparagraph (f) of this rule.

Subdivision (f). This subdivision specifies the content of the notice of appeal. The
purpose of the notice of appeal is simply to declare in a formal way an intention to appeal. As
long as this purpose is met, it is irrelevant that the paper filed is deficient in some other respect.
Similarly, the notice of appeal plays no part in defining the scope of appellate review. Scope of
review is treated in Rule 13. This subdivision read in conjunction with Rule 13(a) permits any
question of law to be brought up for review [except as otherwise provided in Rule 3(e)] as long
as any party formally declares an intention to appeal in a timely fashion.

Subdivision (g). This subdivision makes clear that the term "judgment" as used in these
rules is not limited to its strict common-law definition but includes equitable decrees. This
subdivision is derived from Rule 54.01 of the Tennessee Rules of Civil Procedure.

Advisory Commission Comments [1980]. This amendment adds the following instances
in which the state may appeal as of right from a final judgment in criminal actions: (1) habeas
corpus proceedings, (2) extradition proceedings, and (3) post-conviction relief proceedings. This
amendment does not represent any change in existing law.

Advisory Commission Comments [1996]. The final sentence of Rule 3(e) ensures that
trial judges will know what decisions have been appealed.

Advisory Commission Comments [1998]. Because the trial clerk rather than the
appellant's lawyer is now responsible for serving the appellate clerk with a copy of the notice of
appeal, the words "and service" were deleted from subdivision (e).

Advisory Commission Comments [1999]. It is the policy of the appellate court clerk's
office in cases involving cross appeals to consider the appellant to be the party who first files a
notice of appeal; in the event that the notices are filed on the same day, the plaintiff in the
proceeding below is considered to be the appellant unless the parties otherwise agree or the court
otherwise directs.

Advisory Commission Comments [2000]. The third sentence of Rule 3(e) does not bar
an appellee who failed to move for a new trial from raising issues on appeal under Rule 13(a).
That has been the practice since adoption of the Appellate Rules, and it is the conclusion reached
by Prof. John Sobieski–Reporter at the time–in 46 Tenn.L.Rev. at 732-4 (1979).

Advisory Commission Comments [2002]. Specific reference to Criminal Rule
37(b)(2)(i) and (iv) was added to subdivision (b)(2) to ensure awareness of the strict
requirements for appealing a certified question of law. See State v. Preston, 759 S.W.2d 647
(Tenn. 1988).



Advisory Commission Comments [2004]. The language of paragraph (f) in parentheses,
taken from Federal Rule of Appellate Procedure 3(c), provides a lawyer representing appellants
with options other than listing each appellant by name. The lawyer should consult with clients to
make sure each wants to appeal, thereby avoiding problems with court costs.

Termination of Parental Rights Proceedings. Rule 8A imposes special requirements
governing the appeal of any termination of parental rights proceeding. In particular, Rule
8A(a)(2) imposes a special provision regarding the content of a notice of appeal in such a
proceeding.

RULE 4. APPEAL AS OF RIGHT: TIME FOR FILING NOTICE OF APPEAL.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (a). The 30-day period specified in this
subdivision in which to file notice of appeal is to be uniformly applied. It applies to appeals by
the state as well as private parties, and in all civil and criminal proceedings. Statutes prescribing
some other time period for an appeal are in conflict with these rules and of no further force or
effect.

Thirty days is sufficient time particularly in light of the fact that a party is required to do
nothing to initiate the appellate process except file and serve notice of appeal. On the other hand,
if it is desirable to expedite decision on any matter, notice of appeal may be filed and served
immediately upon entry of the judgment appealed from, and an expedited schedule of appellate
review may be established as permitted by Rule 2.

The third sentence of this subdivision is intended to alleviate the problem that results if
the appellant is unaware that a judgment has been entered by the trial court. This problem can
arise, particularly in nonjury actions, because under Tennessee Rule of Civil Procedure 58 a
judgment, signed by the judge, is considered entered for purpose of determining the timeliness of
an appeal when it is filed with the clerk of the trial court. No notice of the filing need be given.
By giving notice under this subdivision of the entry of an appealable judgment, the party in
whose favor the judgment was entered may be able effectively to thwart resort to Tennessee Rule
of Civil Procedure 60.02 in an attempt to extend the time for appealing beyond the 30 days
specified in this rule on the grounds of mistake, inadvertence, surprise or excusable neglect.
Nothing in this rule or any other rule permits the time for filing notice of appeal to be extended
beyond the specified 30 days, although in appropriate circumstances an otherwise untimely
appeal may be taken by first securing relief under Tennessee Rule of Civil Procedure 60.02.



Subdivisions (b), (c), and (d). Subdivisions (b) and (c) specify certain post-trial motions
that, if timely filed, terminate the running of the time for filing notice of appeal. These tolling
provisions may unduly lengthen litigation if such motions are not ruled on promptly by the trial
court. However, unless these motions are abolished, it would be undesirable to proceed with the
appeal while the trial court has before it a motion the granting of which would vacate or alter the
judgment appealed from, and which might affect either the availability of or the decision whether
to seek appellate review. Subdivision (d) establishes the general rule that the right to appeal is
not lost by filing a notice of appeal before entry of the judgment appealed from.

Advisory Commission Comment [1995]. This is an amendment to conform Appellate
Rule 4 to Civil Rule 59. A motion for discretionary costs does not toll the time for filing a notice
of appeal.

Advisory Commission Comment [1999]. If a bankruptcy automatic stay prevents filing
a notice of appeal, the appellant has 30 days after lifting of the stay in which to file the notice.
See 11 U.S.C. § 108(c).

Advisory Commission Comment [2000]. A notice of appeal filed by a pro se litigant
incarcerated in a correctional facility is governed by the prisoner-filing provision in Rule 20(a).

Advisory Commission Comment [2002]. The amendment to Appellate Rule 4(c)
corrects an obsolete reference to Criminal Rule 32(f)(1).

Advisory Commission Comments [2004]. The amendment adds to the list in
subdivision (c) a motion for withdrawal of a plea of guilty. See State v. Peele, 58 S.W.3d 701
(Tenn. 2001).

Termination of Parental Rights Proceedings. Rule 8A imposes special requirements
governing the appeal of any termination of parental rights proceeding. In particular, Rule
8A(a)(2) imposes a special provision regarding the filing of a notice of appeal in such a
proceeding.

RULE 5. APPEAL AS OF RIGHT: SERVICE OF NOTICE OF APPEAL; DOCKETING OF
THE APPEAL.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments [1997]. In order to assist the appellate court system
in tracking all cases post-trial, the amendment shifts the duty of serving copies of notices of
appeal on appellate clerks from counsel to trial court clerks. Service of a copy on the appellate
clerk is not jurisdictional.



RULE 6. SECURITY FOR COSTS ON APPEAL.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. The rule requires that the security be deposited with
the filing of the notice of appeal, but the failure to file security contemporaneously is not in and
of itself fatal to the validity of the appeal. The failure to file security may be remedied on motion
of the appellee, and may ultimately include dismissal of the appeal.

Security given under Tennessee Rule of Civil Procedure 62 to stay execution on appeal
includes security for costs. Accordingly, if security is given under that rule, no separate security
for costs needs to be filed under this rule. Poor persons may be exempted from the security
requirement of this rule pursuant to Rule 18 of these rules, and the state is exempt from any
requirement of security by Tennessee Rule of Civil Procedure 62.06.

Advisory Commission Comments [2000]. This rule is intended to provide a simplified
method of handling security for costs on appeal in civil actions. A $1,000 cash bond is
considered sufficient in the absence of specific direction by the court as to some other amount.
Under Rule 65A of the Tennessee Rules of Civil Procedure, the security may be given in the
form of a bond or in any other form the court deems sufficient to secure the other party.

Advisory Commission Comments [2002]. New subparagraph (b) states the procedure
for payment of all litigation taxes applicable to the appeal. New subparagraph (c) conforms to a
similar provision in Appellate Rule 15(a).

RULE 7. STAY OR INJUNCTION PENDING APPEAL.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comment. The circumstances in which a stay may be obtained
pending appeal in civil actions are specified in Tennessee Rule of Civil Procedure 62. This rule
simply specifies the procedure for seeking appellate review of decisions made under Rule 62.
This rule should be construed in connection with Tennessee Rule of Civil Procedure 62.08,
which expressly preserves the power of an appellate court to stay proceedings or to suspend



relief or grant whatever additional or modified relief is deemed appropriate during the pendency
of an appeal.

Nothing in this or any other of these rules governs the availability of stays in criminal
actions. Release orders of the trial court may be reviewed as provided in Rule 8 of these rules.

Advisory Commission Comments [2004]. Termination of Parental Rights Proceedings.
Rule 8A imposes special requirements governing the appeal of any termination of parental rights
proceeding. In particular, Rule 8A(b) imposes a special provision regarding a stay or injunction
pending appeal of such a proceeding.

RULE 8. RELEASE IN CRIMINAL CASES.

[no change]

RULE 8A. APPEAL AS OF RIGHT IN TERMINATION OF PARENTAL RIGHTS CASES.

[no change]

RULE 9. INTERLOCUTORY APPEAL BY PERMISSION FROM THE TRIAL COURT.

[no change]

RULE 10. EXTRAORDINARY APPEAL BY PERMISSION ON ORIGINAL APPLICATION
IN THE APPELLATE COURT.



[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Interlocutory review under this rule differs from
interlocutory review under Rule 9 in that this rule requires the permission of only the appellate
court. The circumstances in which review is available under this rule, however, are very narrowly
circumscribed to those situations in which the trial court or the intermediate appellate court has
acted in an arbitrary fashion, or as may be necessary to permit complete appellate review on a
later appeal.

The procedure for applying for extraordinary review under this rule is substantially the
same as that set forth in Rule 9. However, an answer to an application need not be filed unless the
appellate court so directs based upon its opinion that an extraordinary appeal may lie. If an
extraordinary appeal is granted, subsequent proceedings are had as determined appropriate by the
appellate court.

Subdivision (a) expressly empowers the appellate court to issue whatever order is
necessary to implement review, and Rule 36 permits the court to grant whatever relief is
appropriate.

This rule, like Rule 9, is available to both the defendant and the state in criminal actions.

Advisory Commission Comments [1994]. If the intermediate appellate court refuses to
hear a Rule 10 extraordinary appeal, the Supreme Court will hear the case only under the criteria
of Rule 10.

Advisory Commission Comments [2003]. T.R.A.P. 2 was amended to clarify that the
thirty-day filing deadline to the Supreme Court under T.R.A.P. 10(b) is jurisdictional.

RULE 11. APPEAL BY PERMISSION FROM APPELLATE COURT TO SUPREME COURT.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This rule covers discretionary review by the
Supreme Court of final decisions of the intermediate appellate courts. It does not speak to those
cases in which an appeal lies directly from the trial court to the Supreme Court, since all direct
appeals are either appeals as of right or appeals by permission covered by other rules. Similarly,
this rule does not speak to plenary review of cases pending in the intermediate appellate courts,
since discretionary review by the Supreme Court is limited to final decisions of the intermediate
appellate courts. The essential purpose of the rule, therefore, is to identify those cases of such



extraordinary importance as to justify the burdens of time, expense and effort associated with
double appeals.

The situations described in subdivision (a) are not exclusive. Instead, subdivision (a)
simply sets forth those reasons that typically will be considered sufficient to secure review by the
Supreme Court. However, even cases falling within the articulated reasons are subject to review
only in the discretion of the Supreme Court.

The application for permission to appeal filed in the Supreme Court serves the purpose of
demonstrating to that court that the case is an appropriate one for the exercise of the court's
discretion in favor of permitting an appeal. One should be aware, however, that discretionary
review by the Supreme Court is rarely granted solely for error-correction purposes. See State v.
West, 844 S.W.2d 144, 146 (Tenn. 1992)(stating, “[w]ith the passage of the Appellate Courts
Improvements Act of 1992, the jurisdiction of this Court has become almost completely
discretionary. This means that as to non-capital criminal cases, we function primarily as a law-
development court, rather than as an error-correction court.”). [An exception to the foregoing
statement is that the Court does act as an error-correcting court in worker’s compensation cases;
worker’s compensation cases, by statute, are appealed directly to the Supreme Court, and the
provisions of Rule 11 therefore do not apply to such appeals. See Tenn. Code Ann. § 50-6-
225(e).]

Subdivision (b). The 60-day period for filing an application for permission to appeal is
jurisdictional and may not be extended. See Rules 2 and 21(b); and State v. Sims, 626 S.W.2d 3
(Tenn. 1981). By cross-reference to T.R.A.P. 21(a) the reader will observe that, should the
sixtieth day fall on a weekend or holiday, the application for permission to appeal could be filed
on the next business day.

Advisory Commission Comments [1984]. Subdivision (f). The Supreme Court is
receptive to a full brief on all issues accompanying the application or permission to appeal, but an
application without a brief will meet the requirement of the Rule.

Advisory Commission Comments [1999]. Concerning the scope of an answer under
Rule 11(d), consult Rule 13(a), which permits the appellee to raise issues allegedly decided
erroneously by the intermediate appellate court.

Advisory Commission Comments [2002]. Pursuant to Rule 39, Rules of the Tennessee
Supreme Court, an appellant in a criminal case will be deemed to have exhausted all available
state remedies respecting a claim of error following an adverse decision by the Court of Criminal
Appeals without the necessity of filing a petition to rehear or an application for permission to
appeal under Tenn. R. App. P. 11(a). The Tennessee Supreme Court adopted Rule 39 in response
to O'Sullivan v. Boerckel, 526 U.S. 838 (1999), in which the U.S. Supreme Court held that in
order to satisfy the exhaustion requirement of collateral federal review under 28 U.S.C. § 2254, a
state prisoner must present his or her claims to the state supreme court for discretionary review
absent a state court rule or decision to the contrary. This Advisory Commission Comment is to
alert attorneys to Rule 39, Rules of the Tennessee Supreme Court, which works no change to
Tenn. R. App. P. 11 itself.



RULE 12. DIRECT REVIEW OF ADMINISTRATIVE PROCEEDINGS BY THE COURT OF
APPEALS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Initial review of most administrative proceedings
takes place in the trial court. Some appeals, however, are taken directly from an administrative
proceeding to the Court of Appeals. For example, appeals from the Tennessee Regulatory
Authority go to the Middle Section of the Court of Appeals, Tenn. Code Ann. § 4-5-322(b)(1).
Rule 12 simply sets forth the procedure to be followed in such circumstances. This rule does not
itself create a right of review.

The procedure set forth in Rule 12 is substantially the same as the procedure established
in other rules dealing with appeals of right from the trial court. At the same time, this rule has
been formulated so as not to conflict with the provisions or the terminology of the Tennessee
Uniform Administrative Procedures Act, Tenn. Code Ann. § 4-5-101 et seq.

Advisory Commission Comments [1993]. New Rule 12 I. conforms the rules of
appellate procedure to the judicial review provisions of the Tennessee Uniform Administrative
Procedures Act. Rule 12 II. is the existing rule applicable to agencies not subject to the Uniform
Act.

Advisory Commission Comments [1999]. Appeals from Claims Commission decisions
entered after May 7, 1997, are not governed by Rule 12.

RULE 13. SCOPE OF REVIEW.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (a). This subdivision treats that aspect of
scope of review that involves the questions of law that may be urged on appeal. There are three
features of this subdivision that are particularly noteworthy.

First, this subdivision provides only that any question of law may be brought up for
review and relief [except as otherwise provided in Rule 3(e)], not that the appellate court must



decide every question or that it must grant the requested relief. The propriety of granting relief is
governed by Rule 36, which provides that relief need not be granted to a party who was
responsible for an error or failed to take whatever action was reasonably available to prevent or
nullify the harmful effect of error.

Second, this subdivision rejects use of the notice of appeal as a review-limiting device. In
federal practice the notice of appeal has limited review in two principal ways. Some courts have
limited the questions an appellant may urge on review to those affecting the portion of the
judgment specified in the notice of appeal. However, since the principal utility of the notice of
appeal is simply to indicate a party's intention to take an appeal, this limitation seems undesirable.
The federal courts have also limited the issues an appellee may raise on appeal in the absence of
the appellee's own notice of appeal. Here again, since neither the issues presented for review nor
the arguments in support of those issues are set forth in the notice of appeal, there seems to be no
good reason for so limiting the questions an appellee may urge on review. The result of
eliminating any requirement that an appellee file the appellee's own notice of appeal is that once
any party files a notice of appeal the appellate court may consider the case as a whole.

Finally, this subdivision applies not only to appeals from final judgments of the trial
court, but also to interlocutory appeals and final decisions of the intermediate appellate courts that
are reviewed by the Supreme Court. A separate application for permission to appeal is not
necessary to bring up a question of law upon an interlocutory appeal or upon Supreme Court
review of the final decision of an intermediate appellate court. As previously noted, the fact that a
question of law may be brought up for review does not mean the appellate court must decide the
question or grant the requested relief. Ordinarily, therefore, the Supreme Court will refuse to
consider an issue not presented to the intermediate appellate court because, as stated in Rule 36,
the party raising the issue has failed to take action reasonably available to nullify the error
presented by the issue. However, if the issue were presented but not dealt with by the intermediate
appellate court, the Supreme Court may decide the issue and grant appropriate relief. Thus the
scope of review is as plenary in cases in which the Supreme Court reviews the final decision of an
intermediate appellate court as it is when the Supreme Court reviews directly the final decision of
a trial court. Full access to the issues and record is also available upon an interlocutory appeal.

Subdivision (b). This subdivision deals with the very difficult question of when an
appellate court should consider an issue not raised by the parties. Generally speaking, control over
the issues should reside in the parties, not in the court. Accordingly, this subdivision provides that
review will typically extend only to the issues set forth in the briefs. Only the absence of subject-
matter jurisdiction, whether at the trial or appellate level, must be considered by the appellate
court regardless of whether it is presented for review. Cases appealed to the wrong appellate court
must be transferred pursuant to Rule 17 of these rules. In all the other situations described in this
subdivision, the appellate court has discretion to decide whether it will consider a matter not
raised by the parties. It is intended that this discretion be sparingly exercised.

Subdivision (c). This subdivision specifies the facts that may be considered on appeal.
Only rarely is it proper for an appellate court to consider facts in addition to those established by
the evidence in the trial court. In actions tried before a jury, appellate consideration of facts
beyond those established at the trial and relevant to the merits would deprive the parties of their



right to trial by jury. In criminal actions consideration of additional facts raises serious problems
under the confrontation clause. These factors in conjunction with the power of the trial court in
appropriate circumstances to reopen a judgment to hear new evidence combine to foreclose
appellate consideration of additional facts except as provided in Rule 14 of these rules.

Subdivision (d). This subdivision deals with appellate review of findings of fact in civil
actions. Concurrent findings, see Tenn. Code Ann. § 27-1-113, findings in worker's compensation
cases, see Tenn. Code Ann. § 50-6-225, and findings in administrative adjudication, see Tenn.
Code Ann. § 4-5-323, are exempted from this subdivision.

Subdivision (e). This subdivision, dealing with appellate review of findings of guilt in
criminal actions, is in accord with the latest decisions of the United States Supreme Court
concerning the double jeopardy clause. See Burks v. United States, 46 U.S.L.W. 4632 (U.S. June
14, 1978); Greene v. Massey, 46 U.S.L.W. 4636 (U.S. June 14, 1978). In Burks the Court held
that an accused may not be subjected to a second trial when his or her conviction is reversed by an
appellate court solely for lack of sufficient evidence to sustain the jury's verdict. This holding was
applied to a state-court conviction in Greene. Although the Court did not expressly address the
standard governing appellate reversal on the ground of insufficient evidence, the standard set forth
in this subdivision is consistent with if not compelled by the holdings in Burks and Greene.

Advisory Commission Comments [1980]. Subdivision (a). This amendment adds the
introductory proviso "[e]xcept as otherwise provided in Rule 3(e)" to the phrase "any question of
law may be brought up for review and relief by any party." It does not change the substance of
either Rule 3 or Rule 13, and is simply designed to remind the appellant of the need to move for a
new trial in jury actions.

Advisory Commission Comments [2001]. New Rule 13(f) overrules decisions such as
Nickas v. Capadilas, 954 S.W.2d 735 (Tenn. App. 1997). That opinion relied on the pre-Rules
precedent of Edington v. Michigan Mutual Life Ins. Co., 134 Tenn. 188, 183 S.W. 728 (1915).
When the Rules of Civil Procedure took effect on January 1, 1971, however, Edington was no
longer controlling because the holding conflicted with Rule 12.08 of the Civil Rules concerning
waiver of defenses not raised by motion to dismiss or answer. See Tenn. Code Ann. § 16-3-406:
"After such rules have become effective, all laws in conflict therewith shall be of no further force
or effect."

Advisory Commission Comments [2002]. As pointed out in amended Rule 15(a), a
party wishing to preserve appellate issues after dismissal of the original appeal should so indicate
in response to the motion to dismiss.

RULE 14. CONSIDERATION OF POST-JUDGMENT FACTS IN THE APPELLATE COURT.

[no change]



RULE 15. VOLUNTARY DISMISSAL.

[no change]

RULE 16. JOINT AND CONSOLIDATED APPEALS.

[Delete the existing Advisory Commission Comment in its entirety; there is no new
Comment replacing the deleted Comment.]

RULE 17. TRANSFER OF CASES APPEALED TO THE WRONG COURT.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This rule simply provides that cases appealed to the
wrong appellate court shall be transferred to the proper appellate court.

RULE 18. APPEALS BY POOR PERSONS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Authority to allow a person to proceed on appeal in
a criminal case with appointed counsel is found in Tenn. Code Ann. § 40-14-203. See also, Tenn.
S. Ct. R. 13 (applying to criminal cases and to specified civil cases). A poor person may also
obtain a transcript in criminal actions without payment of the reporter's fee pursuant to Tenn.
Code Ann. § 40-14-312. Under subdivision (a) a person who has been permitted to proceed as a
poor person in the trial court may proceed as a poor person on appeal without a redetermination of
indigency, unless the trial court finds that the party is not entitled so to proceed. If a person has



not previously been permitted to proceed as a poor person, he or she may seek leave from the trial
court to do so on appeal pursuant to subdivision (b). If leave to proceed as a poor person on
appeal is granted, there is no requirement that leave be sought from the appellate court.

Whenever the trial court denies leave to appeal as a poor person, the court must state in
writing the reasons for its denial. Review of the trial court's denial may be sought in the appellate
court within 30 days after service of notice of the action of the trial court. Review in the appellate
court is by way of motion, rather than by way of an appeal. This simple and expeditious
procedure seems clearly preferable to an appeal.

Compensation and reimbursement of attorneys who appeal criminal cases on behalf of
poor persons is permitted by Tenn. Code Ann. § 40-14-207. See also, Tenn. S. Ct. R. 13 (applying
to criminal cases and to specified civil cases).

Advisory Commission Comment [1990]. The exception in subdivision (b) referring to
subdivision (a) is to make it clear that a person already proceeding as a pauper through the trial
need not obtain additional leave to proceed under the pauper's oath on appeal.

RULE 19. SUBSTITUTION, ADDITION AND DROPPING OF PARTIES.

[no change]

RULE 20. FILING AND SERVICE OF PAPERS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. It is commonplace to require service of all papers
filed with the clerk. Rules of some other jurisdictions provide for the service of papers only on
"adverse" parties. In view of the simplicity of service by mail, and the difficulty in some
circumstances of determining who is an "adverse" party, there seems to be no good reason why a
party who files a paper should not be required to serve all other parties to the proceeding in the
appellate court. The common requirement of proof of service is retained, but the rule permits it to
be made by certification, which may be endorsed on the copy that is filed.

Whenever these rules require a copy for each judge of the appellate court, and the
appellate court sits in sections, a party is required to furnish copies only for each judge of the



section. Thus, for example, appeals to the intermediate court of appeals will generally require the
filing of only four copies of a brief, one for the clerk and one for each judge of the section.

Advisory Commission Comments [2000]. Pro se litigants who are incarcerated in
correctional facilities cannot ensure the timely mailing for their mail and, as a consequence,
cannot control the timely filing of their legal papers. This amendment deletes the previous pro se
prisoner-filing provision contained in Rule 20(a) and substitutes a clarified provision in the new
Rule 20(g). The pro se prisoner-filing provision covers all "papers required or permitted to be
filed pursuant to the rules of appellate procedure," including notices of appeal.

Advisory Commission Comments [2002]. Two changes are made to subdivision (a).
Commercial delivery services are approved for transmitting filings, assuming computer tracking
capacity. Also, official drop boxes can be utilized at the three Supreme Court Buildings.

RULE 20A. FACSIMILE FILING.

[no change]

RULE 21. COMPUTATION AND EXTENSION OF TIME.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (b), on extension of time, should be read
in connection with Rule 2 of these rules, dealing with the time for filing a notice of appeal, an
application for permission to appeal, or a petition for review.

If a motion is made for extension of time, it should comply with Rule 22, which provides
for the service of all motions on all parties.

Advisory Commission Comments [1988]. If a clerk's office is closed all day on a date
other than a Saturday, Sunday, or legal holiday, a lawyer would be unable to gain entrance to file
a document on the "deadline." Consequently the amendment extends the deadline to the next
business day that the courthouse is open.

Advisory Commission Comments [2004]. The second sentence of Rule 21(a) is altered
to adopt federal language covering snow days and the like which make a clerk's office
"inaccessible" for filing. Earlier language required that the office be "closed."



Rule 21(b) was amended to conform with Rule 2, which was recently amended to clarify
that the filing deadlines to the Supreme Court under Rules 9(c) and 10(b) are jurisdictional, as are
those in Rules 4, 11 and 12.

Termination of Parental Rights Proceedings. Rule 8A imposes special requirements
governing the appeal of any termination of parental rights proceeding. In particular, Rule 8A(a)(i)
imposes a special provision regarding extensions of time in such an appeal.

RULE 22. MOTIONS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (d). This subdivision permits a single
judge to grant or deny any requested relief that under these rules may be sought by motion. It is,
however, expressly provided that a single judge may not dismiss or otherwise finally dispose of
an appeal or other proceeding. Final disposition of an appeal means the termination of an appeal,
whether by decision, dismissal, or otherwise. Nothing in this subdivision authorizes a single judge
of an appellate court to grant relief that must be sought by some procedure other than by a motion.
Some rules require preparation of an application or petition. Since relief under those rules may
not properly be sought by motion, a single judge may not grant the requested relief. It would,
therefore, be inappropriate for a single judge to grant a request for permission to appeal, since
permission is requested by the filing of an application, not by a motion. On the other hand, a
single appellate judge may grant a stay or injunction under Rule 7 pending disposition of an
application for permission to appeal by the full court. In all cases, the disposition of a motion by a
single judge is subject to review by the entire court.

Advisory Commission Comment [1995]. Paragraph (b) allows expeditious disposition
of purely procedural motions by the court or the clerk, without awaiting a response. In instances
where justice miscarries, a lawyer could apply to the court for retroactive remedy. Paragraph (c)
authorizes the court, in its discretion, to grant a hearing on a motion.

Advisory Commission Comment [1997]. Filing rather than service of a motion triggers
the response time. The time for opposing a motion is extended from 5 to 10 days.

RULE 23. DUTY OF CLERK TO GIVE NOTICE OF FILED ORDERS.



[no change]

RULE 24. CONTENT AND PREPARATION OF THE RECORD.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. General Note. This rule seeks to provide a method
of preparation of the record that is both inexpensive and simple, and to provide that the record
conveys an accurate account of what transpired in the trial court.

Subdivision (a). Under this subdivision the parties need do nothing (other than order
preparation of a transcript) if the full record is deemed necessary for the appeal. The full record
consists of: (1) copies of all papers filed in the trial court, (2) the original of any exhibits, (3) the
transcript or statement of the evidence or proceedings, and (4) any other matter designated by a
party and properly includable in the record. Certain papers filed in the trial court, such as
subpoenas, summonses, papers relating to discovery, and jury lists, are automatically excluded
from the record since they are typically unnecessary. However, if any party desires such matters
to be included in the record on appeal, the party may have them included by designating in
writing that such matters are to be included.

In some situations it may not be desirable to prepare a full record as defined in the first
paragraph of this subdivision. The third paragraph of this subdivision gives the parties the
opportunity to designate which matters are to be included in the record on appeal. All matters
designated by the parties are included by the clerk in the record on appeal.

Subdivision (b). Because of the need to have an exact record of what transpired in the
trial court and to avoid the inaccuracies that inevitably attend preparation of a narrative record,
this subdivision requires a verbatim transcript if a stenographic report or other contemporaneously
recorded, substantially verbatim recital of the evidence or proceedings is available. This
subdivision does not require that a stenographic report be made of all the evidence or
proceedings. If a stenographic or other substantially verbatim record is not available, subdivision
(c) establishes a procedure for generating a narrative record.

The procedure for preparing a verbatim transcript of the proceedings is similar to the
procedure specified in subdivision (a) for taking an appeal on less than a full record as defined in
that subdivision. Each party has the option to designate and have included whatever portions of
the transcript the party deems relevant and appropriate for the appellate court to consider. The
designation of the parts of the record to be included on appeal may be filed and served with the
designation of the parts of the transcript to be included in the record.



Subdivision (c). This subdivision is available only in those situations in which a
stenographic report or other substantially verbatim recital or transcript of the evidence is
unavailable. It permits the preparation of a narrative record of the evidence or proceedings.

Subdivision (e). This subdivision sets forth the procedure to be followed if it is necessary
to correct or modify the record. Omissions, improper inclusions, and misstatements may be
remedied at any time, either pursuant to stipulation of the parties or on the motion of a party or
the motion of the trial or appellate court. If it is necessary to inform the appellate court of facts
that have arisen after judgment in the trial court, resort should be made not to this subdivision but
to Rule 14 of these rules.

Subdivision (f). This subdivision preserves the current requirement that the record be
approved by the trial judge. This rule makes clear it is unnecessary for the judge or chancellor
who presided at the trial to approve the record if such approval cannot be obtained by reason of
the death or inability to act of the presiding judge or chancellor. In such circumstances any
successor or replacement judge or chancellor may approve the record, though in some
circumstances the fact that the judge or chancellor who presided at the proceedings is unavailable
may require the ordering of a new trial. If, however, a stenographic transcript of the proceedings
is available, only rarely would it be necessary to order a new trial due to the death or inability to
act of the presiding judge or chancellor.

Subdivision (g). Under subdivision (a) the parties are empowered to designate any matter
to be included in the record on appeal even though it is not automatically includable under the
provisions of that subdivision. This subdivision makes clear, however, that the ability to designate
additional parts to be included in the record extends only insofar as it is necessary to convey a
fair, accurate and complete account of what transpired in the trial court. The ability to designate
additional parts under subdivision (a) does not permit a party to augment the record by evidence
entered ex parte.

Subdivision (h). This subdivision permits the preparation of a transcript or statement of
the evidence prior to the entry of an appealable judgment if it is deemed desirable to do so. It
would only be in unusual cases that it would be necessary to resort to this subdivision if a
stenographic report of the proceedings is made.

Advisory Commission Comments [1980]. Most of the changes in Rule 24 amount to a
simple relettering of subdivisions. There is an addition to Rule 24(b), which requires appellant in
a criminal action to order the transcript from the court reporter within 15 days after filing notice
of appeal, so that the court reporter will not be notified at the last minute of the need for a
transcript. The only other change of substance in Rule 24 is the addition of a new subdivision (d).
In some cases, no transcript or statement of the evidence or proceedings will be filed. For
example, an action may be dismissed on a pretrial motion without a hearing in open court. This
subdivision sets forth the procedure to be followed in such cases and any other case in which no
transcript or statement is to be filed.

Advisory Commission Comment [1986]. Amended T.R.Civ.P. 30.02(4)(B) allows for
videotape depositions without a stenographic record at the parties' option. Because the appellate



courts generally do not review lengthy videotapes, however, an appellant must make certain that
relevant portions of any videotape deposition introduced in evidence be presented to the appellate
tribunal in written form. Usually the court reporter at trial should take down the testimony while
the videotape is being played in the courtroom.

Advisory Commission Comments [1988]. Subdivision (a). The new fourth category of
documents constituting the record makes clear that special requests for jury instructions
automatically go to the appellate court. Probably that has always been the case, because the first
category consists of papers "filed," which under Tenn. R. Civ. P. 5.06 includes papers filed with
the trial judge as well as those filed with the clerk. The request need not be made an exhibit to the
transcript of evidence, although that is a permissible procedure.

The amendment requires only submission to the judge of written requests for a jury
charge under Tenn. R. Civ. P. 51 or Tenn. R. Crim. P. 30; the judge's failure to expressly deny a
request does not affect inclusion of the request in the record. The traditional judicial method of
writing the action, date, and signature on the document itself continues to be a desirable but not
essential procedure under the amendment. The important element is that the judge be made aware
of the request and be given an opportunity to charge it or decline. If the requested instruction is
submitted at a pretrial proceeding or simply filed with the clerk before trial, the better practice
would be to specifically direct the judge's attention to the document, but that practice is not
mandatory. Again, the only criterion is that the request be "submitted to the trial judge for
consideration."

Trial briefs are superfluous in view of appellate briefs, and they should not be sent to the
appellate court absent unusual circumstances.

Subdivision (f). The next-to-last sentence in (f) was added to relieve the trial judge from
any supposed duty to separately authenticate each deposition exhibit. If a document was made an
exhibit during the deposition and the deposition is authentic, the exhibits become part of the
transcript of evidence.

Advisory Commission Comments [1996]. The final sentence of Rule 24(f) ensures that
trial judges will have a record in chambers to approve.

Advisory Commission Comments [2000]. The amendment excludes from the appellate
record various items, including minutes of opening and closing of court. The third paragraph
provides for inclusion at a party's request.

Advisory Commission Comments [2004]. Termination of Parental Rights Proceedings.
Rule 8A imposes special requirements governing the appeal of any termination of parental rights
proceeding. In particular, Rules 8A(c) and 8A(d) impose special provisions regarding the content
and preparation of the record in such an appeal.



RULE 25. COMPLETION AND TRANSMISSION OF THE RECORD.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. After the transcript or statement prepared in
accordance with Rule 24(b) or 24(c) has been filed with the clerk of the trial court, or after a
notice is filed in accordance with Rule 24(d), the clerk must assemble, number and complete the
record within 45 days after filing of the transcript or statement or notice. If unable to complete the
record within 45 days, the clerk, not one of the parties, must request an extension from the
appellate court to which the appeal has been taken. Under Rule 40(g), the clerk forfeits the clerk's
entire cost of preparing and transmitting the record, or such portion thereof as appropriate, if the
clerk fails to complete the record on appeal within the time specified in this rule. When the record
is complete for purposes of appeal, the clerk of the trial court transmits the record to the clerk of
the appellate court.

Advisory Commission Comments [1980]. Subdivision (a). Rule 25(a) makes clear that
the clerk is not required to bind together the transcript of evidence with the other parts of the
record.

Advisory Commission Comments [2003]. Subdivision (a). The new second sentence
covers situations where lawyers take no action concerning the transcript of evidence after notice
of appeal is filed.

Advisory Commission Comments [2004]. Termination of Parental Rights Proceedings.
Rule 8A imposes special requirements governing the appeal of any termination of parental rights
proceeding. In particular, Rules 8A(e) and 8A(f) impose special provisions regarding the
completion and transmission of the record in such an appeal.

RULE 26. FILING OF THE RECORD.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (a). The docketing of an appeal under
these rules takes place when the clerk of the appellate court receives a copy of the notice of appeal
from the trial court clerk. Under this subdivision the clerk of the appellate court files the record
immediately upon its receipt and notifies all parties of the date on which the record was filed.



Subdivision (b). The failure of a party to file the transcript or statement within the time
specified in Rule 24 may result in dismissal of the appeal upon motion. The motion should be in
the form set forth in Rule 22 of these rules. Nothing in this rule permits the dismissal of an appeal
due to the errors or omissions of the clerk of the trial court.

Advisory Commission Comments [1997]. Subdivision (b). The amendment to the first
sentence fills a gap left in the original rule. If an appellant did not intend to file a transcript of
evidence, but failed to follow the prescribed procedure in Rule 24(d), it was unclear where the
appellee would file a motion to dismiss. The amended language makes it clear that the appellate
court is the proper forum. The amendment to the third sentence keys response deadlines
concerning a motion to dismiss to filing dates, not service dates.

RULE 27. CONTENT OF BRIEFS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Briefs will be oriented toward a statement of the
issues presented in a case and the arguments in support thereof.

Subdivision (g) envisions that the clerk of the trial court will have numbered the pages of
the record consecutively from start to finish as provided in Rule 25(a) of these rules.

The page limitations on arguments in briefs are based on the expectation that most
arguments need not extend beyond the 50 pages authorized under subdivision (i). It should be
noted that the limitation relates to the argument. The full brief may exceed the 50-page limitation.

This rule should be read in connection with Rule 40(f), which provides that the cost of
reproducing briefs cannot be taxable at rates higher than those generally charged for
photocopying. The parties may have their briefs commercially printed only at their own expense.

Advisory Commission Comment [1994]. In addition to this rule, internal rules of the
intermediate appellate courts state that no trial error will be considered on appeal if briefs do not
cite pages of the trial record where the alleged error occurred. The advocate is directed to Rule 6
of the Court of Appeals and Rule 10 of the Court of Criminal Appeals.

RULE 28. OPTIONAL APPENDIX TO THE BRIEFS.



[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Perhaps the most notable feature of this rule is the
fact that preparation of an appendix is not required but is an option afforded the parties if they
care to take advantage of this rule. Each party is free to reproduce as an appendix to that party's
brief those portions of the record that party deems essential for the judges to read.  If an appendix
is prepared, it is important to keep in mind that the full record always remains available to the
court for reference and examination. It should also be noted that under Rule 40(c) the cost of
preparing an appendix is not a recoverable cost on appeal.

RULE 29. FILING AND SERVICE OF BRIEFS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. The time for filing briefs is measured from the date
on which the record is filed in the appellate court.

Under subdivision (c) an appellee may move for dismissal of an appeal if the appellant
does not timely file a brief. Similarly, an appellant may move to have a case determined on the
appellant's brief alone if the appellee fails timely to file a brief. In addition, under Rule 35(a) of
these rules a party who has not filed a brief may not argue orally.

Advisory Commission Comments [1980]. The sentence added to Rule 29(a) deals with
situations in which there are multiple appellants or multiple appellees. It allows a party to wait to
respond until all of the briefs have been served by all adverse parties.

Advisory Commission Comment [1995]. Amended Rule 29(a) substitutes court filing
dates for service dates, making more precise the running of time periods.

Advisory Commission Comment [1997]. The response time runs from the filing date
rather than the service date of a motion.

Advisory Commission Comment [2004]. Termination of Parental Rights Proceedings.
Rule 8A imposes special requirements governing the appeal of any termination of parental rights
proceeding. In particular, Rule 8A(g) imposes a special provision regarding the filing of briefs in
such an appeal.



RULE 30. FORM OF BRIEFS AND OTHER PAPERS.

[no change]

RULE 31. BRIEF AND ORAL ARGUMENT OF AN AMICUS CURIAE.

[no change]

RULE 32. NOTICE TO ATTORNEY GENERAL WHEN VALIDITY OF STATUTE, RULE
OR REGULATION IS QUESTIONED.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments.  Under this rule the Attorney General is entitled to
file a brief whenever the validity of a statute of this state or an administrative rule or regulation is
drawn in question in any appeal to which the state or an officer or agency of this state is not a
party. The Attorney General may be heard orally even if he or she decides not to file a brief.
Subdivision (d) ensures that in the absence of notice to the Attorney General the appellate court
will not dispose of the appeal.

The provisions of this rule are supplementary to, and do not affect the provisions of Tenn.
Code Ann. § 29-14-107 and Rule 24.04 of the Tennessee Rules of Civil Procedure, with respect to
notice to the Attorney General in trial court proceedings.

RULE 33. PREHEARING CONFERENCE.

[no change]

RULE 34. (RESERVED).



[no change]

RULE 35. CONDUCT OF ORAL ARGUMENT.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Under subdivision (a) a party to an appeal desiring
oral argument must request argument. If a party inadvertently fails to request oral argument, the
appellate court may relieve the party of this omission.

The rule allows 30 minutes for each side to argue a case on appeal. As the Advisory
Committee note to Federal Rule of Appellate Procedure 35 points out, “[t]he term ‘side’ is used to
indicate that the time allowed by the rule is afforded to opposing interests rather than to individual
parties. Thus if multiple appellants or appellees have a common interest, they constitute only a
single side. If counsel for multiple parties who constitute a single side feel that additional time is
necessary, they may request it.” It is in the spirit of this rule that the appellate court grant
additional time if there is a reasonable basis for the requested additional time.

Subdivision (g) of this rule also provides that a party who appears for oral argument shall
be heard even if the opponent does not appear. Sanctions are provided for failure of a party to
appear when that party has requested oral argument. In the discretion of the appellate court, such a
sanction may include the reasonable attorney's fees of the party who did appear.

RULE 36. RELIEF; EFFECT OF ERROR.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (a). This subdivision makes clear that
the appellate courts are empowered to grant whatever relief an appellate proceeding requires. In
addition, this subdivision states that the appellate court should grant the relief to which a party is
entitled. The last sentence of this rule is a statement of the accepted principle that a party is not
entitled to relief if the party invited error, waived an error, or failed to take whatever steps were
reasonably available to cure an error. This subdivision also makes clear that an appellate court
should not grant relief if in so doing it would contravene the province of the trier of fact.



Subdivision (b). This subdivision deals with the very difficult question of determining
whether an error is harmless or prejudicial. The principal thrust of this subdivision is that the
harmful effect of an error is measured by the effect the error had on the judgment entered. Under
this rule an error is prejudicial if it "more probably than not" affected the judgment. This rule also
requires reversal of a judgment when affirmance would be prejudicial to the judicial process.
Although this concept cannot be fully defined, it certainly would include situations in which, for
example, an accused was denied the effective assistance of counsel, or the decisionmaker was
obviously biased, or there was improper discrimination in jury selection.

RULE 37. (RESERVED).

[no change]

RULE 38. ENTRY OF JUDGMENT; COPIES OF OPINION AND JUDGMENT.

[Delete the existing Advisory Commission Comments in their entirety; there are no new
Comments replacing the deleted Comments.]

RULE 39. REHEARING.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (a) states that a rehearing is not granted
to permit reargument of matters already fully argued. Instead, the petition to rehear, though
granted solely in the discretion of the appellate court, will generally lie only in those instances
specified in subdivision (a).

Subdivision (d) provides that no answer to the petition will be permitted, but that no
action will be taken except to grant or deny rehearing. Rehearing will be granted only if a



majority of the appellate court concludes that a rehearing is appropriate. If rehearing is granted the
appellate court must make such order as to reargument or resubmission as is deemed appropriate.

Subdivision (f) provides that only one petition for rehearing will ordinarily be
entertained. A second petition for rehearing by any party in the Supreme Court may be submitted
only upon motion and leave granted by that court or a judge thereof.

Advisory Commission Comments [1993]. The Supreme Court generally disfavors
petitions to rehear following denials of applications for permission to appeal.

Advisory Commission Comments [1996]. The amendment to Rule 39(f) makes clear
that one cannot file multiple petitions to rehear.

RULE 40. COSTS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Subdivision (a). This subdivision states the general
rule that except as otherwise provided by a statute or these rules, costs are to be taxed in favor of
the prevailing party. In all cases, however, the appellate court has the discretion to award costs in
a manner other than that specified in this subdivision.

Subdivision (b). The effect of this subdivision is to place the state of Tennessee on the
same footing as a private party with respect to award of costs.

Subdivision (c). This subdivision makes costs taxable based on the principle that all items
of cost expended in the prosecution of a proceeding should be recoverable by the successful party.

Subdivision (d). A party who desires the costs of producing briefs or any other
recoverable costs not included in the trial clerk's bill of costs must file an itemized and verified
bill of costs with the clerk of the appellate court within 75 days after entry of the judgment.
Objections to the bill of costs as filed must be made within 10 days after the filing of the bill of
costs unless extended by the court. Under Rule 38 of these rules the entry of judgment is not
delayed for the taxation of costs.

Subdivision (e). The task of initially preparing and certifying an itemized statement of
costs is with the clerk of the appellate court. However, any party dissatisfied with the action of the
clerk may seek review from the appellate court.

Subdivision (f). This subdivision makes clear that commercially printed appellate papers
are not required. In order to minimize the costs of appeal, this subdivision also provides that the



cost of producing briefs and other papers shall be taxable at rates not higher than those generally
charged for photocopying.

Advisory Commission Comments [1998]. The second sentence of subdivision (d) is
amended to provide for assessment of costs concerning questions certified from a federal tribunal.

RULE 41. INTEREST ON JUDGMENTS.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This rule does not modify any existing law
providing for interest before judgment, nor does it affect the rate of interest. The second sentence
permits flexibility in cases in which a judgment is modified or reversed. The rule expressly
provides for the allowance of interest if an appeal is dismissed as well as if the judgment is
affirmed.

Advisory Commission Comments [1980]. The change in the first sentence of Rule 41
deals with the computation of interest in civil actions in both jury and non-jury cases. The existing
rule provides for interest from the date of entry of judgment. The amendment provides for interest
from the time of the announcement of a jury verdict or of announcement of decision by the trial
judge. The reason for the amendment is that there sometimes is a delay between the
announcement of the jury verdict or announcement of decision by the trial judge and the formal
entry of judgment.

RULE 42. ISSUANCE, STAY, AND RECALL OF MANDATES FROM THE APPELLATE
COURT.

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comment. Subdivisions (b) and (c) specify the procedure to be
followed when the decision of an intermediate appellate court is the subject of an application for
permission to appeal to the Supreme Court of this state, and when any decision of any court of
this state may be reviewed by the Supreme Court of the United States.



The rule provides that a formal mandate is not necessary when the Supreme Court
remands a case to the Court of Appeals or Court of Criminal Appeals. In addition, the rule
specifies when the mandate issues from an intermediate appellate court upon the grant or denial of
a petition for rehearing.

Advisory Commission Comments [1996]. This is an amendment to conform to the 1995
amendment extending application for permission to appeal time from 30 days to 60 days.

RULE 43. FILING OF MANDATE IN THE TRIAL COURT AND PROCEEDINGS
THEREAFTER.

[Delete the existing Advisory Commission Comments in their entirety; there are no new
Comments replacing the deleted Comments.]

RULE 44. PROCESS IN THE APPELLATE COURT.

[no change]

RULE 45. RULES BY THE COURT OF APPEALS AND COURT OF CRIMINAL APPEALS.

[Delete the existing Advisory Commission Comments in their entirety; there are no new
Comments replacing the deleted Comments.]

RULE 46. (RESERVED).

[no change]



RULE 47. TITLE.

[no change]

RULE 48. FORMS.

[no change]

RULE 49. EFFECTIVE DATE.

[no change].

[END OF APPENDIX]


