
APPENDIX                             Filed: May 17, 2005

UPDATED ADVISORY COMMISSION COMMENTS TO
RULES OF CIVIL PROCEDURE

RULE 1. SCOPE OF RULES

[no change]

RULE 2. ONE FORM OF ACTION

[no change]

RULE 3. COMMENCEMENT OF ACTION

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comment. Prior to the adoption of these Rules, a civil action at
law could be continued and prosecuted, for purposes of applying statutes of limitation, after
return of process unserved, by issuance of alias process from term to term or by recommencing
suit within one year after failure to execute process. Rule 3 did not adopt the previous procedure
regarding term-to-term issuance of alias process. Instead, the third sentence of Rule 3 contains a
provision for obtaining issuance of new process within one year from issuance of the previous
process. The Rule, of course, applies to all civil actions, whether legal or equitable in nature.

Advisory Commission Comment [1995]. Because the former rule created confusion
between the one-year recommencement period and the one-year saving statute, the
recommencement provision is eliminated. The earlier six-month reissuance period is extended
from six months to a full year.

Advisory Commission Comment [1997]. Some clerks by local court rule may want to
require lawyers to file a summons – not to toll the running of a statute of limitations, but rather to
assist the clerks' workloads. Other clerks may want to handle the chore themselves. Either
position is appropriate under revised Rule 3. "Commencement" for statute of limitations purpose



would occur on the day the complaint is filed, regardless of the method chosen for preparation of
a summons.

Deletion of the requirement of filing a summons in addition to a complaint returns the
requirement for commencement to pre-1992 status. While there appeared to be reasons making
the additional summons filing mandatory, other reasons militate against it. For one thing, the
recent waiver of service provisions of Rule 4.07 may lull a lawyer into believing no summons
need be filed under that procedure. For another, there is a hazard that a federal diversity case in
Tennessee would not be commenced by simply filing the complaint required by Federal Rule 3.
See Ragan v. Merchants Transfer & Warehouse Company, 337 U.S. 530 (1949), reaffirmed on
this ground by Walker v. Armco Steel Corporation, 446 U.S. 740 (1980).

Note that Rule 4.01, both then and now, requires the clerk to issue a summons
"forthwith" once a complaint is filed (unless there is a waiver under Rule 4.07). Moreover, the
amended rule does not prevent a lawyer from filing a summons with the clerk. In any event,
good practice mandates following up to ensure that a summons is promptly issued and served.

Advisory Commission Comment [1998]. The amendment to the third sentence removes
the former eventuality of failure to return process within 30 days.

Advisory Commission Comment [2002]. A complaint filed by a pro se litigant
incarcerated in a correctional facility is governed by the prisoner-filing provision in Rule 5.06.

RULE 4. PROCESS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 4.01: Rule 4.01 sets out the procedure for issuance
and service of the summons upon the filing of a complaint. The Rule also provides for the
issuance of separate or additional summonses against any defendant upon request of the plaintiff.

The [1988] amendment allows private service of process at the plaintiff's option. Service
by a sheriff or deputy remains an alternative. [1988.]

4.02:  Rule 4.02 provides that the summons shall be directed to the defendant. Rule 4.02
requires that the summons notify defendant that judgment by default will be entered for failing to
appear and defend within the proper time. The Rule also requires that the summons state the
name and address of the plaintiff's attorney, or of the plaintiff if the plaintiff has no attorney.

4.03: Rule 4.03 fixes a definite time – 30 days – within which summons must be
served; if not served within that period, it must be returned unserved. The Rule includes a



requirement that the manner of service must be described and the person served must be
identified on the return; thus any departure from the routine manner of service will instantly be
apparent to the court and to defendant's counsel.

(2): Paragraph 2 explains how return of service of process by mail is accomplished.  It is
similar to the method used for return of service of process on nonresidents (Tenn. Code Ann. §§
20-2-206; 20-2-211; 20-2-216). [1984.]

4.04(1):  Paragraph (1) of Rule 4.04 requires that a copy of the process, as well as of the
complaint, be left with defendant. The paragraph authorizes service, in case of evasion or attempt
to evade service, by leaving copies of summons and complaint at defendant's dwelling house or
usual place of abode; but the Rule includes a provision, for protection of the defendant, that the
copies must be left with a person of suitable age and discretion residing therein, and requires that
that person's name appear on the proof of service. The Rule also includes a provision allowing
service on an agent of an individual defendant when the agent is authorized to receive service on
behalf of the individual served.

(2): Paragraph (2) of Rule 4.04 specifies a number of "retreating" alternative methods of
service on infants and incompetents. If the first stated method of service is not possible, the
second may be used; if the second is not possible, the third may be used, etc. The Rule further
safeguards the interest of an otherwise competent infant by providing that, in addition to the
service upon the appropriate guardian, parent, etc., personal service must be had on an unmarried
infant who is age 14 or over, if otherwise competent.

(3): Paragraph (3) of Rule 4.04 allows service upon a partnership by serving a partner or
managing agent of the partnership. The paragraph allows service upon an unincorporated
association by serving a managing agent or officer of the unincorporated association. The Rule is
not intended to affect Tenn. Code Ann. § 20-2-212, which requires that both resident and
nonresident unincorporated associations and organizations, including nonresident partnerships
and trusts, must, before doing business in Tennessee, appoint an agent for service of process, and
failing such appointment, authorizes service upon the Secretary of State. Rule 4.04(3) provides
an additional means of service where a managing agent or officer of the unincorporated
association can be found in the state.

(4): Rule 4.04(4) fixes the same rules for service upon a foreign corporation doing
business in the state as apply to service upon domestic corporations. The Rule allows service
upon any officer or the managing agent of the corporation, and thus relieves the process server of
the necessity of seeking any particular officer first. The Rule also allows service upon the chief
agent of the corporation in the county where the action is brought, and specifies that service may
also be had on any other agent of the corporation authorized by appointment or law to receive
service on behalf of the corporation. This clause preserves statutory provisions authorizing
service upon the secretary of state or other officer where such service is authorized by statute.

(5): Paragraph (5) of Rule 4.04 governs service upon a nonresident individual who
transacts business through an office or agency in the state, or upon a resident individual who
transacts business in a county other than that in which he or she resides. Service may be had



upon the person in charge of the office or agency in any action growing out of the business of
that office or agency.

(7): In suits against a county, Rule 4.04(7) provides for service upon the chief executive
officer of the county, or if that officer is absent from the county, upon the county attorney if there
is one designated; if no county attorney is designated, service may be made on the county court
clerk in the absence of the chief executive officer.

With the reorganization of county government structure, it is appropriate to substitute
"chief executive officer of the county" for "presiding officer of the county court." In most
counties the chief executive officer is the county executive. [1989.]

(8): In suits against a municipality, Rule 4.04(8) provides for service upon the chief
executive officer thereof or upon the city attorney.

(9): In suits against any other governmental or quasi-governmental entity, paragraph (9)
of Rule 4.04 provides for service upon any officer or managing agent thereof.

(10): Paragraph (10) of Rule 4.04 authorizes service of process by mail on residents of
Tennessee. Service by mail should be inexpensive, expeditious and in most cases successful. If it
is unsuccessful, traditional methods of service of process may be used. [1984.]

The procedures in paragraph (10) are similar to those used for service by mail on
nonresidents under Tennessee statutes. However, rather  than providing for mailing of the
summons and complaint by the Secretary of State, paragraph (10) authorizes the plaintiff, the
plaintiff's attorney or anyone else authorized by statute to serve process by mail. [1984.]

4.05: Rule 4.05 [now 4.08] makes it clear that, in the absence of express provision in
these Rules, no changes in the statutes governing constructive service are intended.

4.06: Rule 4.06 [now 4.09] authorizes the court at any time to allow amendment of
process or proof of service thereof, but conditions the exercise of the court's discretion upon the
absence of a clear showing of material prejudice to the substantial rights of the party against
whom process issued.

Advisory Commission Comments. [1995]. New Rule 4.07 allows waiver of service
along the lines of the current federal rule. The incentive for defendants to waive service is found
both in the expanded time for service of a motion or answer and in the sanction of shifting of
costs expended in perfecting traditional service.

Advisory Commission Comments [1997]. The title of Rule 4.04 is changed from
"Personal Service and Service by Mail" to "Service Upon Defendant Within This State." This
change is to make clear that the emphasis of the revised Rule 4 is on the distinction between the
exercise of jurisdiction by service of process within the state and all other cases.



Previously, subpart 5 of Rule 4.04 provided for service upon a foreign corporation as
follows: “(5) Upon a foreign corporation which is not qualified to do business in this state, or
which has no agent authorized by appointment to receive service on its behalf, by making service
as provided by statute; provided, that in every such case a copy of the summons and of the
complaint shall be delivered or forwarded to the person or official designated in the statute to
receive the service.”

This subpart is deleted. A foreign corporation not qualified to do business in this state
may be served as provided in Rule 4.04(4) if it is actually doing business in the state. Otherwise,
service in a judicial district of the United States may be made according to Rule 4.05(3). For
service outside the United States and its territories, see Rule 4A.

Former subpart 6 is renumbered to 5.

Revised Rule 4.04 also deletes former subpart 7, which provided for service upon
nonresidents as follows: “(7) Upon other nonresidents, as provided by statute; provided, that in
every such case, a copy of the summons and of the complaint shall be delivered or forwarded to
the person or official designated in the statute to receive the service.”

Rule 4.05 now provides for service upon persons outside the state. Former subparts (8),
(9), (10), (11), and (12) are renumbered to (6), (7), (8), (9), and (10), respectively.

Rule 4.05, which is entitled "Service upon Defendant Outside this State," is a new
subdivision. It replaces former Rule 4.05, which was captioned "constructive service."

This rule is derived largely from current Tenn. Code Ann. § 20-2-215(d). Subpart (1)(a)
provides for service upon non-residents by any means authorized for service upon a resident in
Rule 4.04. Subpart (1)(b) is derived from Federal Rule of Civil Procedure 4(e)(1), which now
permits service upon a defendant in whatever manner is permitted by the law of the state in
which service is effected. Subpart (1) includes the words "when reasonably calculated to give
actual notice," which is a Constitutional standard prescribed in Mullane v. Central Hanover Bank
& Trust Co., 339 U.S. 306 (1950), to emphasize that any means employed must satisfy due
process requirements as well those prescribed by rule or statute.

The last sentence in subpart (5) is an addition to bring the rule into conformity with
contemporary practice of the United States Postal Service. It is designated to reinforce the power
of courts to deal with individuals who attempt to evade service of process by refusing to accept
mail delivery.

Courts are virtually unanimous in holding that service of process is not defeated by the
defendant's refusal to accept a certified or registered letter. See, e.g. Nikwei v. Ross School of
Aviation, Inc., 822 F.2d 939, 942 (CA10 1987) (service by mail returned marked "refused" and
defendant's conclusory affidavit insufficient to invalidate service); Merriott v. Whitsell, 476
S.W.2d 230, 232 (Ark. 1972)(non-resident who is subject to jurisdiction of Arkansas courts
cannot defeat jurisdiction by simple expedient of refusing to accept a registered letter; avoidance
of service of proper process by a willful act or refusal to act on part of defendant "would create



an intolerable situation and should not be permitted"); Cortez Development Co. v. New York
Capital Group, Inc., 401 So. 2d 1163 (Fla. App.  1981)(when address was correct according to
record and information received from persons at that address, defendant had succeeded in
quashing earlier service accepted by another on his behalf at that address, and post office had
returned mail marked refused, substituted service of process by certified mail upon individual
was effective despite defendant's sworn statement that he did not refuse mail nor instruct anyone
to refuse on his behalf); Thomas Organ Co. v. Universal Music Co., 261 So. 2d 323, 327 (La.
App.  1972)("sending by mail a certified copy of citation and petition satisfies the requirements
of "due process'"); McIntee v. State of Minnesota, Department of Public Safety, 279 N.W.2d 817
(Minn. 1979)(notice sent by certified mail was sufficient when addressee disregarded postal
service notice to pick up the certified mail); Patel v. Southern Brokers, Ltd., 289 S.E.2d 642, 644
(S.C. 1982)("we think it can hardly be logically argued that one may avoid the process of the
court by merely refusing to accept a letter known to contain a Summons and Complaint").

As one court has stated:

A person may not deny personal service on the grounds of lack
delivery where the delivery was deliberately prevented by action of
the person to be served. * * *

Where a statute provides for service by registered or certified mail,
the addressee cannot assert failure of service when he willfully
disregards a notice of certified mail delivered to his address under
circumstances where it can be reasonably inferred that the
addressee was aware of the nature of the correspondence.

Hankla v. Governing Board of Roseland Sch. Dist., 120 Cal. Rptr. 827, 834 (Cal. App.  1975).
See also European American Bank v. Abramoff, 608 N.Y.S.2d 233 (N.Y. App. Div. 2 Dep't
1994)(service of process by mail is complete, regardless of delivery, when mailing itself is
proper; bald denial of receipt of process served by mail insufficient to defeat service of process,
regardless of delivery, when mailing itself it proper).

Actual notice in every case is not required. Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 314 (1950). In Wuchter v. Pizzutti, 276 U.S. 13 (1928), the United States
Supreme Court noted "a general trend of authority toward sustaining the validity of service of
process, if the statutory provisions in themselves indicate that there is a reasonable probability
that if the statutes are complied with, the defendant will receive actual notice ...." Id. at 24. In
Nikwei v. Ross School of Aviation, Inc., supra, the court declared it "well settled, that as to
notice, due process does not require exact certainty." 822 F.2d at 944.

Former Rule 4.06 is renumbered to 4.09.

Rule 4.07, first adopted in 1995, allows waiver of service along the lines of the current
federal rule. The 1995 Comment originally contained a form for waiver of service; however, two
minor corrections were made to that form in 1997. To avoid any confusion, the original form has
been deleted from the 1995 Comment and has been replaced with the following amended form.



This amended form should be used to request a waiver:

Notice of Lawsuit and Request for Waiver of Service of Summons

TO: (Name of defendant or officer or agent of corporate defendant)
as (title) of (name of corporate defendant)

A lawsuit has been commenced against you (or the entity
on whose behalf you are addressed). A copy of the complaint is
attached to this notice. It has been filed in the (circuit or chancery)
court for (county), Tennessee, and has been assigned civil action
number ___________.

This is not a formal summons or notification from the
court, but rather a request that you sign and return the enclosed
waiver of service in order to save the cost of serving you with a
judicial summons and an additional copy of the complaint. The
cost of service will be avoided if I receive a signed copy of the
waiver within ___ days after the date designated below as the date
on which this Notice and Request is sent. I enclosed a stamped and
addressed envelope (or other means of cost-free return) for your
use. An extra copy of the waiver is also attached for your records.

If you comply with this request and return the signed
waiver, it will be filed with the court and no summons will be
served on you. The action will then proceed as if you had been
served on the date the waiver is filed, except that you will not be
obligated to answer the complaint before 60 days from the date
designated below as the date on which this notice is sent.

If you do not return the signed waiver within the time
indicated, I will take appropriate steps to effect formal service in a
manner authorized by the Tennessee Rules of Civil Procedure and
will then, to the extent authorized by those Rules, ask the court to
require you (or the party on whose behalf you are addressed) to
pay the full costs of such service. In that connection, please read
the statement concerning the duty of parties to waive the service of
the summons, which is set forth on the reverse side (or at the foot)
of the waiver form.

I affirm that this request is being sent to you on behalf of
the plaintiff, this      day of    (month)   ,  (year) .

____________________________
Signature of Plaintiff's Attorney or



Unrepresented Plaintiff

This form should be used to waive service:

Waiver of Service of Summons

TO: ____________________________________________

I acknowledge receipt of your request that I waive service
of a summons in the action of _______________, which is civil
action number ___ in the _________Court.  I have also received a
copy of the complaint in the action, two copies of this instrument,
and a means by which I can return the signed waiver to you
without cost to me.

I agree to save the cost of service of a summons and an
additional copy of the complaint in this lawsuit by not requiring
that I (or the entity on whose behalf I am acting) be served with
judicial process in the manner provided by Rule 4.

I (or the entity on whose behalf I am acting) will retain all
defenses or objections to the lawsuit or to the jurisdiction or venue
of the court except for objections based on a defect in the summons
or in the service of the summons.

I understand that a judgment may be entered against me (or
the party on whose behalf I am acting) if an answer or motion
under Rule 12 is not served upon you within 60 days after
____________.

_____ _______________________________
Date Signature

Printed/typed name: ________________________________

as ________________________________

of ________________________________.

To be printed on reverse side of the waiver form or set forth at the foot of the form:

Duty to Avoid Unnecessary Costs of Service of Summons

Rule 4 of the Tennessee Rules of Civil Procedure requires
certain parties to cooperate in saving unnecessary costs of service



of the summons and complaint.  A defendant located in the United
States who, after being notified of an action and asked by a
plaintiff located in the United States to waive service of a
summons, fails to do so will be required to bear the cost of such
service unless good cause be shown for the failure to sign and
return the waiver.

It is not good cause for a failure to waive service that a
party believes that the complaint is unfounded, or that the action
has been brought in an improper place or in a court that lacks
jurisdiction over the subject matter of the action or over its person
or property.  A party who waives service of the summons retains
all defenses and objections (except any relating to the summons or
to the service of the summons), and may later object to the
jurisdiction of the court or to the place where the action has been
brought.

A defendant who waives service must within the time
specified on the waiver form serve on the plaintiff's attorney (or
unrepresented plaintiff) a response to the complaint and must also
file a signed copy of the response with the court.  If the answer or
motion is not served within this time, a default judgment may be
taken against that defendant.  By waiving service, a defendant is
allowed more time to answer than if the summons had been
actually served when the request for waiver of service was
received.

Rule 4.08 is the former 4.05 renumbered.

Rule 4.09 is former 4.06 renumbered.

Advisory Commission Comments [1998]. The amendment of Rule 4.03 removes the
former requirement that a return must be made within the time during which the person served
must respond.

Advisory Commission Comments [2004]. New paragraph 4.01(3) would sanction
lawyer misconduct such as that in Stempa v. Walgreen Company, 70 S.W.3d 39 (Tenn. Ct. App.
2001), where original counsel for plaintiffs "instructed" the clerk not to issue summonses for
almost a year, despite the paragraph 4.01(1) instruction that clerks must issue a summons
"forthwith."

Rule 4.04(10) is amended to clarify that service by certified or registered return receipt
mail must be addressed to an individual specified in the applicable subparagraph of the rule. For
example, service by mail upon a domestic corporation must be addressed to one of the
individuals specified in Rule 4.04(4).



New Rule 4.04(11) conforms service on Tennessee defendants by "unclaimed" mail to
Rule 4.05(5) concerning service on nonresidents.

RULE 4A. SERVICE UPON DEFENDANT IN A FOREIGN COUNTRY

[no change]

RULE 4B. SERVICE UPON SECRETARY OF STATE AS AGENT FOR SERVICE OF
PROCESS

[no change]

RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 5 requires service of pleadings filed subsequent
to the original complaint, orders, written motions, discovery papers, and other papers, upon each
of the parties. Exceptions are made with respect to motions which may be heard ex parte (Rule
5.01), and with respect to pleadings filed by various defendants when the court orders that,
because of numerous defendants, pleadings need not be served as between defendants (Rule
5.04). The Rule spells out the details of how service shall be made, and provides that proof of
service is accomplished by certificate of a member of the bar, or by affidavit of the person
serving the copy, or by other proof satisfactory to the court. The details set out in the Rule are
designed to give every reasonable assurance that a copy of the pertinent papers in the suit
actually reach adversary parties through their counsel or directly.

The Rule provides that copies need not be served on parties adjudged in default for
failure to appear; but if the pleadings assert new or additional claims for relief against such
parties in default, copies must be served upon the parties. Rule 55 sets out the circumstances and
procedures for entering judgment by default for failure to appear.



5.01: In litigation involving more parties than a single plaintiff and single defendant, it
sometimes is essential for every party to keep abreast of all procedural developments despite the
lack of a direct effect on each litigant. Consequently, the Commission advises deletion of the
"affected thereby" language; all papers must be served on all parties "unless the court otherwise
orders." [1984.]

5.05: Often there is no utility in filing discovery papers with the clerk, and the
amendment gives parties and judges the option of abandoning the requirement. A local court rule
could constitute an "order" on the court's initiative. Because filing of such papers may be a
necessary step toward offering them into evidence, however, the final wording is included: "or
for use in the proceedings." [1984.]

Advisory Commission Comments [1997]. The amendment conforms pro se prisoner
filings of trial court papers to the provision in T.R.A.P. 20(a) concerning appellate court papers.

Advisory Commission Comments [2000]. Pro se litigants who are incarcerated in
correctional facilities cannot ensure the timely mailing of their mail and, as a consequence,
cannot control the timely filing of their legal papers. This amendment deletes the previous, pro se
prisoner-filing provision contained in Rule 5.06 and substitutes a clarified provision. The pro se
prisoner-filing provision applies to all "papers required or permitted to be filed pursuant to the
rules of civil procedure," including the filing of a complaint under Rule 3.

Court and Advisory Commission Comment. It is the public policy of the State of
Tennessee to encourage recycling and the use of recycled products and materials. This policy is
reflected in the Tennessee Solid Waste Planning and Recovery Act (title 68, ch. 211, part 6) and
in the Solid Waste Management Act of 1991 (title 68, ch. 211, part 8). The underlined portion of
Rule 5.06 denotes the addition to Rule 5.06 effective July 1, 1993, in which the Court
recommends and encourages that all papers filed in the Tennessee courts be submitted on
recycled paper.

Advisory Commission Comments [2004]. An additional method of service of pleadings
and other papers, by facsimile transmission, is limited by the conditions in Rule 5A on filing by
facsimile. For example, such service is limited to those documents which may be filed by
facsimile transmission. Also, the sender bears the risk of ineffective transmission.

RULE 5A. FACSIMILE FILING OF PAPERS

[no change]



RULE 6. TIME

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. If a clerk's office is closed all day on a date other
than a Saturday, Sunday, or legal holiday, a lawyer would be unable to gain entrance to file a
document on the "deadline." Consequently the [1988] amendment extends the deadline to the
next business day that the courthouse is open. [1988.]

6.01: By statute, "The time within which any act provided by law is to be done, shall be
computed by excluding the first day and including the last, unless the last day is a Saturday, a
Sunday, or a legal holiday, and then it shall also be excluded." Tenn. Code Ann. § 1-3-102.

Rule 6.01 adopts the same formula as that provided by the foregoing statute, with two
additions: (1) If the last day of a period falls on a Saturday, Sunday, or legal holiday, the period
runs until the end of the next day which is not a Saturday, Sunday or legal holiday. Thus, if the
period would normally expire, for example, on November 9, but November 9 fell on a Saturday,
November 10 was a Sunday, and November 11 was a legal holiday, the Rule makes it clear that
the period would run until the end of the day, Tuesday, November 12.

(2) When the prescribed period is less than eleven days, intermediate Saturdays, Sundays
and holidays are excluded. When the time allowed is so short, the party limited by the time
should not be further handicapped by losing one or more days because normal business
operations are suspended by Saturday, Sunday, or legal holiday observances.

6.02: Rule 6.02 establishes a single standard for the courts to follow in granting
enlargement of the time periods within which various acts must be done.  Extension is to be
allowed liberally when request is made before the original period or any previous extension
thereof has expired. Extension is to be allowed, even after expiration of the original period or any
previous extension thereof, where the failure to take timely action was due to excusable neglect.
The power to enlarge the time under this Rule does not apply to time periods fixed by Rule 50.02
(Party whose motion for directed verdict made at close of all the evidence was not granted, may,
within 30 days after entry of judgment or discharge of jury without a verdict, move for judgment
in accordance with the party's motion for directed verdict); Rule 59.01 (Motion for new trial
must be filed and served within 30 days after entry of judgment); Rule 59.03 (Motion to alter or
amend a judgment must be filed within 30 days after entry of judgment); or Rule 59.04 (Court on
its own initiative may alter or amend judgment or order a new trial within 30 days after
judgment).

6.03: The time within which an act is required to be done or a proceeding taken is fixed
to allow the parties a reasonable time in which to act. To allow this reasonable time to be
affected or limited by the continuance or expiration of a term of court is to introduce a variable
which may make the time allowed in a particular case unreasonable and thus work a hardship



upon a party. Accordingly, this Rule eliminates court terms as a factor in computing allowable
time periods.

6.04:  Rule 6.04 fixes five days for all motions requiring notice, unless a different time is
fixed for a particular motion by these Rules or by the court. The exception referred to in
paragraph (2) of Rule 6.04 allows a party 10 days to file opposing affidavits in response to
affidavits supporting a motion for a new trial.

6.05: Rule 6.05 is included to guard against injustice caused by loss of time required for
notice to be delivered through the mails.

Advisory Commission Comments [1999]. 6.01. The expansion of seven to eleven days
in the final sentence of Rule 6.01 is to eliminate confusion over whether the mailing of a five-day
notice creates an eight-day period because of Rule 6.05. No longer will that be an issue, as any
period less than eleven days requires exclusion of weekends and holidays.

6.04. Rule 6.04(2) is amended to make clear that summary judgment affidavits are
governed by Rule 56.04, which contains a different service deadline.

Advisory Commission Comments [2000]. The amendment to Rule 6.04(2) is needed to
conform to the renumbering of paragraphs in Rule 59.

Advisory Commission Comments [2001]. This technical amendment to Rule 6.02
deletes references to repealed statutes and substitutes references to the Rules of Appellate
Procedure.

Advisory Commission Comments [2004]. The second sentence of Rule 6.01 is altered
to adopt federal language covering snow days and the like which make a clerk's office
"inaccessible" for filing. Earlier language required that the office be "closed."

RULE 7. PLEADINGS ALLOWED; FORM OF MOTIONS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 7.01: Rule 7.01 adopts the federal practice of cutting
off pleadings after complaint and answer, except that a reply or answer by plaintiff is allowed in
cases of counterclaim and cross-claim, and a third-party answer is allowed where a third-party
complaint is filed.

7.02:  Because of the importance of motions in the procedures set out in these Rules, it is
desirable that motions, other than those made at a hearing or trial and which may not have been
anticipated in time to put them in writing, be made in writing.



7.03: Rule 7.03 is a corollary to the simplification of a pleading provided in Rule 7.01.
The function of the demurrer, plea, etc., can be served by one of the pleadings allowed under
Rule 7.01 or by motion.

RULE 8. GENERAL RULES OF PLEADING

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments.  8.01: Rule 8.01 provides that a pleading that sets
forth a claim for relief must contain a short and plain statement of the claim and a demand for
judgment for the relief sought. The rule also authorizes demands for alternative or different types
of relief.

8.02:  Rule 8.02 provides for the filing of the answer, which sets forth defenses to each
claim asserted and which admits or denies the averments upon which the adverse party relies. If
the defendant intends to controvert every averment of the complaint, the defendant may do so by
a general denial, but the signature of the defendant’s attorney, as required by Rule 11, is the
certificate of the attorney that there is good ground to support the pleading; general denials under
these circumstances should be rare.

8.03: Rule 8.03 lists affirmative defenses which must be raised in a pleading to a
preceding pleading. The rule provides that the party relying upon a matter constituting an
avoidance or affirmative defense must set forth the facts constituting such defenses in short and
plain terms, just as under Rule 8.02 the party must set forth express denials of claims asserted by
the adverse party.

8.04: Rule 8.04 adopts the general principle that averments in a pleading to which a
responsive pleading is required are admitted when not denied in the responsive pleading. Four
special cases involving subject matter or persons which might make the general rule oppressive
are excepted from the operation of the Rule.

8.05: Rule 8.05(1) sets out the requirements for stating a claim or defense based upon a
statute, ordinance or regulation. Rule 8.05(2) allows the statement of all the claims or defenses a
party has, and expressly permits inconsistent pleading.

Advisory Commission Comments [1993]. "Comparative fault" is substituted for
"contributory negligence" in light of McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992). Note
that the defendant must identify or describe other alleged tortfeasors who should share fault, or
else the defendant normally would be barred from shifting blame to others at trial.



Advisory Commission Comments [1998]. Perez v. McConkey, 872 S.W.2d 897 (Tenn.
1994), transformed implied assumption of risk from an absolute defense to a criterion position
within comparative fault analysis. Contractual express assumption remains as a complete defense
to liability.

Advisory Commission Comment [2000]. The former defense of injury by fellow
servant was abolished by Glass v. City of Chattanooga, 858 S.W.2d 312 (Tenn. 1993).

Advisory Commission Comments [2004]. Because of the prevalence of long arm
statutes providing personal jurisdiction over nonresidents, the amendment deletes the
requirement of a prima facie case when the nonresident defendant fails to deny an allegation in
the complaint.

RULE 9. PLEADING SPECIAL MATTERS

[no change]

RULE 9A. PETITION FOR TERMINATION OF PARENTAL RIGHTS; CONTENT OF
PETITION

[no change]

RULE 10. FORM OF PLEADINGS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 10.02:  Rule 10.02 sets out a technique for achieving
clarity and simplicity in pleading. The requirements as to separate paragraphs and counts are
qualified by considerations of practicality and clarity. Thus, each claim founded upon a separate
transaction is not absolutely required to be set out in a separate count unless the separation
facilitates the clear presentation of the matters set forth.



10.03: Rule 10.03 requires that, when an action or defense rests upon a written
instrument, the instrument be made an exhibit to the pleading and become a part thereof. The
exceptions set out in Rule 10.03 cover situations where the instrument is not available to the
pleader or the inconvenience of exhibition outweighs the value thereof.

10.04: This Rule is designed to remove the necessity for repeating material already set
out in the same or a former pleading.

RULE 11. SIGNING OF PLEADINGS, MOTIONS, AND OTHER PAPERS;
REPRESENTATIONS TO COURT; SANCTIONS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 11 makes it an absolute requirement that the
attorney, if any, sign, and makes the signature, in effect, the attorney's statement that the
pleading is filed in good faith. Rule 11 does not abrogate statutes which require that pleadings be
verified or accompanied by affidavit.

The [1987] revision includes motions and "other papers" as well as pleadings.
Significantly, an attorney's belief that a court filing is well-founded must be a belief "formed
after reasonable inquiry." The amended wording therefore imposes an objective reasonable
lawyer standard of inquiry. What inquiry is reasonable, of course, necessarily must depend on
particular facts. If a client retains a lawyer on the eve of expiration of a statute of limitations, a
reasonable inquiry must be performed in view of the exigencies of the situation. [1987.]

Advisory Commission Comment [1995]. Amended Rule 11 tracks the current federal
version. Sanctions no longer are mandatory, and non-monetary sanctions are encouraged. The
21-day safe harbor provision allows otherwise sanctionable papers to be withdrawn, thereby
escaping sanctions.

Tennessee courts have not seen the widespread abuse of sanctions law experienced by
federal courts under the previous rule. See Andrews v. Bible, 812 S.W.2d 284 (Tenn. 1991).
Nonetheless, the amended language should prevent potential future abuse.

Advisory Commission Comment [1999] 11.01: A lawyer must place his or her Board of
Professional Responsibility number on court papers.

Advisory Commission Comments [2003]. A spelling error is corrected in Rule
11.03(2); there is no substantive change.



RULE 12. DEFENSES AND OBJECTIONS: WHEN AND HOW PRESENTED: BY
PLEADING OR MOTION: MOTIONS FOR JUDGMENT ON PLEADINGS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 12.01: Rule 12.01 requires that the defendant serve
an answer within 30 days after being served with summons and complaint, and also allows the
plaintiff 30 days in which to serve an answer to a counterclaim or a reply if one is required. The
Rule does not change Tenn. Code Ann. § 20-2-205 and Tenn. Code Ann. § 20-2-215 which
govern the special situation where service is had through the Secretary of State upon the personal
representatives of decedents who were nonresidents or residents who were outside the state.

12.02: Rule 12.02 provides that certain matters may be raised as a defense by motion.
These matters may, at the option of the pleader, be set out in the answer. Matters reached by
motion expressly include those specific negative averments which are required by Rule 9.01
when a party wishes to raise an issue as to the legal existence of any party or the capacity to sue
or be sued. The last sentence of the rule allows the parties to present matters outside the
pleadings and thus to determine whether or not there exists a genuine issue which requires trial.

12.03:  Rule 12.03 provides for the filing of a motion for judgment on the pleadings. It
should be noted that if matters outside the pleadings are presented to and not excluded by the
court, the motion is converted by Rule 12.03 into a motion for summary judgment and is
disposed of in accordance with Rule 56.

12.04: Rule 12.04 allows certain defenses, whether raised by pleading or on motion, and
the motion for judgment on the pleadings to be disposed of in advance of trial, upon application
of any party, but the judge may defer hearing and determination of these matters until the trial.

12.05: Rule 12.05 provides that, if a pleading to which a responsive pleading is permitted
is so vague or ambiguous that a party cannot reasonably be required to frame a responsive
pleading, the court on motion may direct a more specific statement. If the court grants the
motion, Rule 12.05 establishes a 15-day (or otherwise as fixed by the court) limit within which
the vague or ambiguous pleading must be corrected.

12.06: Rule 12.06 provides for striking out insufficient defense, or redundant, immaterial,
impertinent or scandalous matter.  If a party wishes to make a motion to strike, the party must do
so before responding to the objectionable pleading, or if no responsive pleading is permitted,
within 30 days after the objectionable pleading is served on the party.  No mention of costs is
made in Rule 12.06, but under Rule 54.04 the court could tax costs arising from an order to strike
against the offending party.



12.07: The pleader has the option originally not to resort to a motion, but to include all
the pleader's defenses in the answer. But if the pleader by motion raises any of the defenses
which can be thus raised, the pleader must at that time raise all such defenses which are
available; if the pleader fails to do so he or she cannot thereafter raise these other defenses by
motion. The Rule is designed to prevent seriatim defense by motion, with the consequent delay.
Rule 12.07 is subject to the provisions of Rule 12.08 which allows certain defenses to be made
even though not consolidated with an earlier motion.

12.08: Rule 12.08 specifies that, in general, defenses not raised by motion or answer are
waived, but the waiver does not apply to the defense of lack of jurisdiction over the subject
matter and certain other specified defenses relating to statement of legally sufficient claim or
defense, or to failure to join necessary parties. The parties cannot by waiver or otherwise confer
jurisdiction over the subject matter, and the other exceptions relate to questions which should not
be waived; the defects they rely upon can be remedied by amendment if facts permit, and if the
facts do not permit an amendment, the defects are of such importance that the defenses based
thereon should not be waivable by failure to present them at the earliest opportunity.

Advisory Commission Comments [1997]. An example of "except where otherwise
provided in these rules" is found in Rule 4.07(3). If the defendant agrees to waive service, the
response deadline is "60 days after the date on which the request for waiver of service was sent."

Advisory Commission Comments [2001]. This change conforms Rule 12.02(7) to
revised Rule 19, under which a party is rarely "indispensable." Rule 19 presently deals with
"persons to be joined if feasible." Rule 12.08 remains unchanged, because a late objection based
on Rule 19 should be permitted only when a party is truly "indispensable."

RULE 13. COUNTERCLAIM AND CROSS-CLAIM

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 13.01: Rule 13.01 requires that a party who has a
claim, other than a tort claim, which arose out of the same transaction or occurrence as the claim
of the opposing party, assert the claim by way of counterclaim. Multiplicity of suits is avoided by
requiring all matured claims arising between the parties out of the same transaction or occurrence
to be settled in a single proceeding. Exceptions are made to protect a party against injustice. The
exception of tort actions from this Rule was made because these Rules do not affect the law of
venue; in tort actions, a claimant may have a legitimate choice of venue among several counties.
So long as the venue laws permit such choice, the Committee felt that injustice could result from
making tort claims subject to this Rule.

13.02: Rule 13.02 is very broad and allows a party to state by way of counterclaim any
claim which he or she may have against the opposing party, without regard to the source of the



claim. In the event that the counterclaim should make it difficult for the jury or court to follow
the issues in a single trial, the court may order a separate trial of the counterclaim under Rule
42.02.

13.03: Rule 13.03 provides that a counterclaim may claim relief exceeding in amount or
different in kind from the relief sought in the pleading of the opposing party. As the scope of
counterclaim is greatly enlarged, it is necessary that the relief granted on a counterclaim not be
limited to the same amount or kind claimed in the original complaint.

13.04: The right to assert claims against the State or an officer, agent or subdivision
thereof should not be enlarged by procedural rules. Accordingly, the disclaimer of Rule 13.04 is
inserted.

13.05: Rule 13.05 allows a claim acquired or matured after suit has begun to be presented
as a counterclaim by supplemental pleading. The right is dependent on the permission of the
court; permission could be denied where the introduction of the counterclaim could unreasonably
delay the suit or otherwise defeat the ends of justice.

13.06: Rule 13.06 provides an element of flexibility in the handling of counterclaims.
Since, under Rule 13.01 certain matters must be asserted, if at all, by way of counterclaim, it is
important to empower the court to allow counsel to correct by amendment any error of oversight,
excusable neglect or inadvertence which would bar a just claim of counsel's client.

13.09: Rule 42 empowers the court, in order to avoid inconvenience or prejudice to a
party, to order separate trials of one or more cross-claims, counterclaims, etc. Rule 13.09
empowers the court to enter judgment on a cross-claim or counterclaim, even though the claims
of the opposing party have been already disposed of.

RULE 14. THIRD-PARTY PRACTICE

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments.  Rule 14 allows a defendant to bring in, as a third-
party defendant, any new party who is or may be liable to defendant for all or part of the
plaintiff's claim against the defendant. Third-party defendants have all of the rights as to cross-
claims and counterclaims as do the original parties to the suit, including the right to bring in
additional parties who may be liable to the third-party defendant for the claims asserted against
him or her. If a counterclaim is asserted against a plaintiff, the plaintiff may bring in new parties
under the same circumstances as if the plaintiff were a defendant. The rule thus makes it possible
for ultimate liability to be determined in a single suit where there are several parties whose rights



and liabilities are interconnected. A third-party claim is subject to being stricken or tried
separately on motion of any party.

RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 15.02: Rule 15 grants a party an absolute right to
amend once within a specified time, and allows amendment freely at any time by consent of the
parties or by leave of court. Where issues not raised by the pleadings are actually tried,
amendment may conform the pleadings to the evidence. Amendment after verdict is permitted,
but it is expressly provided that no amendment after verdict may increase the amount sued for.
Specified times for response to amendments are set out, but these may be changed by order of
the court, and continuances may be granted when necessary.

15.04: Rule 15.04 authorizes the court to permit a supplemental pleading setting forth
transactions or occurrences or events which have happened since the date of the pleading sought
to be supplemented, and empowers the court to order a responsive pleading to the supplemental
pleading where advisable. This Rule has especial significance in the light of Rule 7.01 which
limits the pleadings which may ordinarily be filed.

Advisory Commission Comments [1995]. The amendment to Rule 15.03 incorporates
language similar to that adopted in the federal version to change the unfortunate result of
decisions such as Schiavone v. Fortune, 477 U.S. 21 (1986). Under the revised wording, an
action commenced under a corporate defendant's trade name just before the statute of limitations
runs – but not served on the corporation's agent until two weeks after the statute runs – could be
corrected by amendment.

RULE 16. SCHEDULING AND PLANNING, PRETRIAL, AND FINAL PRETRIAL
CONFERENCES AND ORDERS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. The rule introduces into state practice the familiar
pre-trial procedures used in the federal courts. The use of the procedure lies within the discretion
of the court.



Advisory Commission Comments [1995]. The revisions here are similar to the 1983
revisions to Fed. R. Civ. P. 16, which were designed to make the rule more effective in
encouraging and enabling judges to manage the pretrial stages of litigation. Subsection 16.01
provides for scheduling and planning conference and orders, but unlike the federal rule, the
judge's use of these devices is not mandatory. Subsections 16.02 and 16.03 expand the purposes
of pretrial conferences beyond the current rule's focus on the trial to include various issues of
pretrial practice. The final two sentences of subsection 16.03 clarify the authority of the judge to
require the participation of persons having authority to enter into stipulations and, in an
appropriate case, authority to settle the dispute. Subsection 16.03 recognizes that it is not always
feasible, particularly when a governmental entity is a party, for the court to require the presence
of a person with on-the-spot settlement authority, in which case the court may choose to require
the participation only of a person who has a major role in recommending settlement. Subsection
16.06 specifies the judge's authority to sanction parties for failure to participate appropriately in
pretrial conferences.

Advisory Commission Comments [1997]. The new language allows a party to request a
pretrial conference if the trial judge does not otherwise schedule one.

Advisory Commission Comments [2003]. The new language in the next to last sentence
of Rule 16.01 is designed to encourage judges to make serious efforts to reduce the time that
jurors are required to be at the courthouse when not directly involved in the case. When entering
scheduling orders, judges should take this factor into consideration.

The new language in Rule 16.02(6) is designed to encourage judges to make serious
efforts to reduce the time that jurors are required to be at the courthouse when not directly
involved in the case. Pretrial conferences may greatly facilitate the efficient use of juror time by
encouraging the pretrial resolution of evidentiary and other issues and the early preparation of
jury instructions and juror notebooks.

RULE 17. PARTIES PLAINTIFF AND DEFENDANT; CAPACITY

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 17.01: Rule 17.01 generally requires that actions be
brought in the name of the real party in interest. Certain persons may sue in their own names
without having to join the party for whose benefit the suit was brought; the list of such persons
expressly includes executors, administrators, guardians, bailees, trustees or an express trust,
persons to whose rights others have been subrogated, and any other persons authorized by statute
to sue in their own names. The Rule is similar to Federal Rule 17(a), but unlike the federal rule,
Rule 17.01 authorizes suit by a party in the party's own name even though another has been
subrogated to the right which the party seeks to enforce.



17.02:  This Rule deals with capacity, and not with standing to sue, which is the subject
of Rule 17.01.

17.03:  Rule 17.03 establishes a uniform practice regarding suits brought on behalf of an
infant or incompetent person, and, when justice requires, allows suit by next friend and requires
that the court appoint a guardian ad litem.

Advisory Commission Comments [2000]. The addition of subsection (2) to Rule 17.02
merely recognizes the holding of Tennessee decisions applying Tennessee statutory law. See,
e.g., Fain v. O'Connell, 909 S.W.2d 790, 794 (Tenn. 1995). The enforceability of judgments
continues to be governed by the substantive law. See Federal Deposit Insurance Corp. v. Tyree,
698 S.W.2d 353 (Tenn. Ct. App. 1985).

RULE 18. JOINDER OF CLAIMS AND REMEDIES

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 18.01: Rule 18.01 allows any party to assert in the
pleading all claims which the party may have against an opposing party. As these rules provide
for a common procedure in circuit and chancery courts, the joinder of legal and equitable claims
is made possible, except where jurisdictional limitations prevent such joinder.

18.02: Rule 18.02 is designed to allow a party to accomplish in a single action a result
which under prior law required that two or more actions be taken in proper sequence. The
particular cases set out in the Rule are illustrative; e.g., if a party has a claim against a debtor,
and the debtor has conveyed his or her assets in fraud of the claimant, the claimant can sue for
the debt and sue to set aside the fraudulent conveyance at the same time. The court would grant
the second remedy – setting aside the conveyance – only if it found that the claimant was entitled
to the money judgment sought. (Actually, this particular result was permitted by prior statute
(Tenn. Code Ann. § 29-12-101), but it illustrates the purposes of the Rule.)

RULE 19. JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

[delete the existing Comments in their entirety and replace with the following updated
Comments:]



Advisory Commission Comments [2000]. The original version of 19.01 contained the
following language:"This rule shall be construed to allow joint tortfeasors and obligors on
obligations that are joint and several to be sued either jointly or severally." The Supreme Court's
adoption of comparative fault, where tort liability is several rather than joint, makes the sentence
incorrect in part. Samuelson v. McMurtry, 962 S.W.2d 473 (Tenn. 1998), requires that
comparative tortfeasors be joined in a single lawsuit.

RULE 20. PERMISSIVE JOINDER OF PARTIES

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 19 deals with situations where certain parties
must be joined. Rule 20 deals with permissive joinder. The rule is designed to  allow a single suit
to determine the rights and liabilities of all persons when those rights and liabilities arose out of
the same transaction or occurrence and when a common question of law or fact exists among all
parties. Where the liberality of the permissive joinder provisions works a hardship on a particular
party or parties, the court is empowered to order separate trials or make other orders necessary to
prevent delay or prejudice.

RULE 21. MISJOINDER AND NONJOINDER OF PARTIES

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 21 allows misjoinder and nonjoinder to be
corrected at any stage of the action upon motion of any party or upon the initiative of the court,
and removes misjoinder as a ground for dismissal of an action.

RULE 22. INTERPLEADER

[delete the existing Comments in their entirety and replace with the following updated
Comments:]



Advisory Commission Comments. Rule 22.01 provides for interpleader of persons
having claims against the plaintiff and specifies that it also is available to a defendant by way of
cross-claim or counterclaim. Rule 22.02 provides for deposit with the court of any property or
amount involved as to which the party seeking interpleader admits liability. By depositing the
property or amount claimed with the court, or making bond to secure payment of an admitted
liability, a party may be protected against suit by any of the claimants, and may upon the hearing,
be discharged from liability before the rights of the interpleaded parties have been determined.

RULE 23. CLASS ACTIONS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments.  Rule 23 makes the class action available in all fields
of civil litigation. The court is required to make an affirmative determination as to whether or not
a class action is proper in any given set of circumstances; this determination is subject to
alteration at any time prior to judgment on the merits. Criteria governing the court's
determination are spelled out in detail. The rule seeks to secure to the courts and litigants the
advantages of the class action while clothing the court with power to protect all members of the
class against a miscarriage of justice.

23.06:  Tenn. Code Ann. § 48-718 [repealed] contains the provisions of the General
Corporation Act relating to shareholders' derivative suits. Rule 23.06 does not conflict with the
provisions of Tenn. Code Ann. § 48-718 [repealed] and will not repeal any of its provisions. The
Rule adds a provision, not found in the statute, requiring that the complaint contain an allegation
that plaintiff is a holder of shares at the time of bringing the suit, but the Rule does not change
the requirement that the plaintiff actually be a shareholder as of that time. The Rule adds a
requirement that the complaint set out the reasons that plaintiff's efforts to obtain desired action
from the directors or comparable authority were unsuccessful. The Rule adds a provision that the
derivative action may not be maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or members similarly situated.

Advisory Commission Comments [2004]. The amendment to Rule 23.03(1) abolishes
ex parte class action certifications.

RULE 24. INTERVENTION



[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 24.01: By statute, persons not made parties to a suit,
but who have an interest in the matter at issue, can intervene in the suit as a matter of right in a
number of situations (e.g., person interested in property which is subject of a suit to recover
property (Tenn. Code Ann. § 20-1-115); person interested in property which is subject of
eminent domain proceeding (Tenn. Code Ann. § 29-17-610).  Rule 24.01 preserves all statutory
rights of intervention, and adds the grounds set out in clauses (2) and (3) of the Rule.

24.02: Rule 24.02 preserves all statutory conditional rights of intervention and adds the
right to intervene when the applicant's claim or defense and the main action have a common
question of law or fact. Original parties are protected against undue delay or prejudice by
empowering the court to deny intervention where necessary to protect these parties.

24.03: Rule 24.03 establishes a uniform procedure for intervention in all cases. If any
prior statute specifies a different procedure, the provisions of the Rule will prevail.

24.04: When a declaratory judgment is sought to declare a statute, ordinance, or franchise
of statewide effect unconstitutional, it is necessary to serve the Attorney General with a copy of
the proceeding and to afford him or her a chance to be heard (Tenn. Code Ann. § 29-14-107(b)).
The object of the statute is to protect the public's interest in the result of the suit [Cummins v.
Shipp, 156 Tenn. 595, 38 S.W.2d 1062 (1928)].

Rule 24.04 extends this protection to actions of any type. If the Attorney General feels
that the State's interest so requires, he or she will be in a position to intervene or take other
appropriate action.

RULE 25. SUBSTITUTION OF PARTIES

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 25.01: Prior law, whether common law or statute,
(Tenn. Code Ann. §§ 20-5-101 – 20-5-120), governing survival of actions after death of a party
is not changed by this rule. Rule 25.01 allows substitution of the proper parties upon motion and
notice.

Rule 25.01 provides that suit will be dismissed unless a motion for substitution of party is
made not later than 90 days after the death is suggested upon the record.



25.02:  Rule 25.02 covers those cases in which a party, competent at the beginning of an
action, later becomes incompetent. In such cases, the rule empowers the court, on motion, to
allow the action to proceed by or against the incompetent's representative.

25.04: When a public officer sues or is sued in his or her official capacity, the real party
in interest is normally the governmental institution or agency which the officer represents. Rule
25.04 recognizes this fact and provides for automatic substitution of a successor officer in case of
the death, resignation or other vacation of office by the named officer. To avoid the whole
problem, the Rule also allows the suit to be brought against a public officer in an official
capacity by describing the officer by official title rather than by name.

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rules 26 and 30 do not repeal T.C.A. Tit. 24, Ch. 9,
but are cumulative thereto.

Rules 26 through 37, inclusive, relating to depositions and discovery, have been amended
[in 1979] to conform substantially but not identically to Rules 26 through 37, inclusive, of the
Federal Rules of Civil Procedure. Each rule should be compared carefully with its Federal
counterpart to determine the differences if any. [1979.]

Subdivisions (3) and (4) of Rule 26.02 provide detailed rules in the heretofore uncharted
areas of discovery of work product and expert testimony. [1979.]

Rule 26.05 is a detailed rule dealing with supplementation of responses previously made.
[1979.]

26.02 (1): A paragraph virtually identical to the 1983 federal amendment is suggested.
The Commission is of the view that unbounded discovery can and has led to abuse. The court
can limit unnecessary and unduly burdensome discovery under the criteria set forth in the
amendment. [1984.]

(4): The [1987] revision should reduce meritless claims and defenses by protecting
consultation with experts without fear of disclosing their identity. The Commissioners found in
practice that allowing discovery of the identity of a mere consulting expert substantially
interfered with trial preparation. Consequently, the amendment would prevent discovery except
in rare instances. [1987.]



Depositions of trial experts are now a matter of right. [1997.]

26.04: Rule 26.04 restates the text of T.C.A. § 24-1208 [repealed] with the following
differences: The Rule permits the use of the deposition of a managing agent of an individual
proprietorship which is a party. The Rule also adds a provision that the deposition of a witness
may be used at the trial when: (1) the witness is more than 100 miles from the place of trial, or
(2) the witness has a right to claim exemption from attendance at the trial, or (3) when the parties
consent to the use. Paragraph (e) of T.C.A. § 24-1208 [repealed] appears as Rule 26.06.

26.05: Rule 26.05 restates the substance of T.C.A. § 24-1210 [repealed].

26.06: The court can order a discovery conference or a party can obtain a conference by a
properly detailed motion, including efforts made to reach agreement on planning and scheduling.
Note that the court's order must identify – at least tentatively – the "issues for discovery
purposes." [1984.]

26.07: This [1984] amendment places a burden on the lawyer to insure that the
philosophy of the discovery scope amendment is adhered to. The Commission favors the concept
that a lawyer's signature constitutes a certificate as to the enumerated matters, with sanctions
sufficient to encourage compliance. [1984.]

Advisory Commission Comments [2000]. The Supreme Court in Hawkins v. Superior
Motors, Inc., 999 S.W.2d 769 (1999), noted that – unlike federal procedure – state rules
contained no provision for privilege logs. New Rule 26.02(5) adopts the federal language,
making this mechanism available in state courts.

Advisory Commission Comments [2001]. The Commission is of the opinion that a
party has a duty under the criteria in Rule 26.05(2) to supplement responses made during a
deposition.

Advisory Commission Comments [2002]. Addition of the word "also" in Rule 26.05(3)
makes clear that subsections (1) and (2) require supplementation without regard to a court order
and the like.

Advisory Commission Comments [2003]. The introduction to Rule 26.02 is amended to
delete a reference to nonexistent Tennessee Rule of Evidence 412.1, a proposal withdrawn by the
Supreme Court during the 2002 legislative session.

RULE 27. DEPOSITIONS BEFORE ACTION OR PENDING APPEAL

[delete the existing Comments in their entirety and replace with the following updated
Comments:]



Advisory Commission Comments. Rule 27.01(3) requires that the judge before granting
the petition seeking to take depositions to perpetuate evidence must find that the perpetuation of
testimony may prevent a failure or delay of justice. Rule 27.01(4) allows depositions to
perpetuate testimony to be used under the same conditions as are other types of depositions
under Rule 32.01.

Rule 27.02 permits depositions to perpetuate testimony to be taken pending an appeal,
subject to the same conditions and requirements as for depositions taken before action.

Rule 27.04 requires that the depositions be filed with the clerk of the appropriate court,
and allows them to be filed also with the register.

RULE 28. PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 28.01 allows a deposition to be taken before
any officer authorized by federal, state, or territorial law to administer oaths. The provisions of
Rule 28.02 governing depositions taken in foreign countries are new to Tennessee law.

Advisory Commission Comments [1996]. A lawyer or agent can operate the equipment
at a videotaped deposition.

Advisory Commission Comments [2002]. 28.03: The cited statute, Tenn. Code Ann. §
24-9-136, adequately covers disqualification of court reporters, so the earlier rule was deleted.

RULE 29. STIPULATIONS REGARDING DISCOVERY PROCEDURE

[no change]



RULE 30. DEPOSITIONS UPON ORAL EXAMINATION

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This Rule is designed to provide a comprehensive
guide for the taking of depositions upon oral examination. The method of serving notice for
depositions taken under these Rules is set out in Rule 5. Rule 30.04 eliminates the reference "like
or similar court in the jurisdiction where the deposition is being taken," found in the Federal
Rules.

Rule 30 generally corresponds to the equivalent numbered rule in the Georgia Civil
Practice Act and in the Federal Rules of Civil Procedure.

Rule 30.02 contains two important innovations. Subdivision (4) empowers the court to
order that a deposition may be taken by other than stenographic means. One example of
recording the testimony at a deposition by other than stenographic means is the use of videotape
in the taking of depositions. This is relatively new but is apparently being used in some places. It
is emphasized that the testimony at a deposition may be recorded by other than stenographic
means only upon order of the court. This rule permits but does not require the court to make such
an order. Even when such an order is made, the party may arrange to have a stenographic
transcription made at the party's own expense. [1979.]

Subdivision (6) permits an organization rather than an individual to be named in a
subpoena. The organization shall then designate the person or persons to testify on its behalf in
response to the subpoena. [1979.]

30.02:  The language permitting written stipulation comes from F.R.Civ.P. 30(b)(4) and
constitutes merely a cross-reference to T.R.Civ.P. 29, under which parties may vary any
discovery rule by a stipulation in writing. The word "assume" in the Code text is a typographical
error; the word should be "assure." The last sentence in the first paragraph, taken from
F.R.Civ.P. 30(b)(4) but modified, is needed to cover the procedure incident to depositions taken
by other than traditional methods. [1986.]

Beginning with the paragraph (B), T.R.Civ.P. 30.02(4) is new [in 1986]. With few
changes, the Commission proposes adoption of the Uniform Audio-Visual Deposition Rule.
Although a stenographic record of the videotape deposition is optional, an appellant will need to
provide a transcribed record for the appellate court. See T.R.App.P. 24 and the Advisory
Commission Comment. [1986.]

(7): While perhaps not preferable from a tactical standpoint in many instances, there are
occasions when great distances and modest funds militate in favor of a deposition by telephone.
The [1984] amendment expressly allows this form of "deposition upon oral examination" by
stipulation or order; probably it has been implicitly permissible by stipulation under Rule 29.
[1984.]



30.03: The added language in the second paragraph of Rule 30.03 admonishes lawyers
not to make "speaking" objections, which unethically put lawyers' words in deponents' mouths.
"Instructions" to a deponent not to answer a deposition question are made not only without
authority but are unethical and sanctionable. See First Tennessee Bank v. FDIC, 108 F.R.D. 640
(E.D. Tenn. 1985). Some courts have reminded the bar that a deposition is a formal judicial
proceeding – albeit absent a presiding judge – and consequently consultations between counsel
and deponent during questioning are not to be tolerated any more than it would be in the
courtroom. See Hall v. Clifton Precision, 150 F.R.D. 525 (E.D. Pa. 1993). [1995.]

30.06: In rare cases, the "party who requested the taking of the deposition" may have
been dismissed from the cause prior to the hearing. In such instances, a copy in the possession of
a remaining party could be used under Evidence Rule 1003. [1996.]

Advisory Commission Comments [1996]. A lawyer or agent can operate the equipment
at a videotaped deposition.

Advisory Commission Comments [2004]. The new second paragraph of Rule 30.06 will
require that parties give notice whenever they file a deposition.

RULE 31. DEPOSITIONS UPON WRITTEN QUESTIONS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 31 previously designated questions propounded
to witnesses thereunder as interrogatories. The terminology has been changed to avoid confusion
with Rule 33, which provides for interrogatories to parties. Written questions may be submitted
to any witness, whether a party or not, under Rule 31. Rule 33 permits interrogatories to be
served upon parties only. [1979.]

RULE 32. USE OF DEPOSITIONS IN COURT PROCEEDINGS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This Rule is designed to bring together rules relating
to the timing and method of presentation of objections based on errors and irregularities in
depositions.



32.01: The added language [in 1984] in Rule 32.01(3)(D), dispensing with the necessity
of a trial subpoena for deponents exempt under revised Tenn. Code Ann. § 24-9-101, changes the
requirement under prior law, explained in Stokes v. Leung, 651 S.W.2d 704, 710 (Tenn. Ct. App.
1982). [1984.]

The new sentence [in 1984] inserted at the end of 32.01(3) protects the trial lawyer who
takes an opposing expert's discovery deposition by court order or by agreement from being
confronted with the deposition as substantive proof at trial. Tactically the discovering lawyer
wants to find out everything the expert intends to say at trial and conducts a very open inquiry,
expecting many unfavorable answers; there is no cross-examination in the trial sense. It would be
unfair to plaintiffs and defendants alike to have such a deposition admitted as former testimony
on the ground that the deponent is unavailable, whether dead, outside the jurisdiction, or more
than one hundred miles from the courtroom. If the party who hired the expert wants to take a
deposition for proof, of course, that can be accomplished by notice or agreement. The present
amendment applies only to a discovery deposition of the adversary's expert. [1984.]

The Commission recommends [in 1987] adding language to the last paragraph of Rule
32.01 to make the former testimony hearsay exception work the same way with depositions in
civil actions as it does with preliminary hearing transcripts in a criminal prosecution with the
advent of State v. Causby, 706 S.W.2d 628 (Tenn. 1986). Causby, at page 631, adopts F.R.Evid.
804(b)(1) insofar as it admits former testimony against a person who at the prior hearing "’had
an opportunity and similar motive to develop the testimony ....’" The previous deposition rule
appears to limit substantive use of depositions – the most common type of former testimony – to
subsequent lawsuits involving the "same parties," thereby imposing a strict identity of parties
requirement rejected by the Supreme Court in Causby. [1987.]

The added sentence [in 1990] at the end of Rule 32.01 is needed to conform the Rules of
Civil Procedure to the Rules of Evidence. Under Rule 804(b)(1), Tennessee Rules of Evidence,
depositions may be admissible as former testimony even though taken in an action other than one
dismissed before the present suit was filed. [1990.]

Advisory Commission Comments [2001]. Rule 32.01(3) describes when a deposition
can be used "for proof" under the former testimony hearsay exception. Except with respect to
some experts, a deposition is admissible as substantive evidence at trial if the deponent is
unavailable to give live testimony.

Advisory Commission Comments [2004]. Rule 32.01(4) is conformed to the rule of
completeness in Evidence Rule 106.

RULE 33. INTERROGATORIES TO PARTIES



[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 33 deals specifically with written
interrogatories to adverse parties. It thus differs from Rule 31 which deals generally with
depositions of "any person" upon written interrogatories. Rule 33, providing a simple method of
obtaining the "official position" of an adversary on specific questions, would seem to constitute a
useful addition to Tennessee procedure.

Rule 33 previously provided that the plaintiff could not serve interrogatories within 30
days after the commencement of the action without obtaining leave of the court. Rule 33.01 now
[in 1979] permits interrogatories, without leave of the court, to be served by the plaintiff with or
after service of the summons and complaint upon the defendant. [1979.]

Rule 33.03 is new [in 1979] and should permit the more equitable apportionment of the
burden of examining voluminous records. [1979.]

33.03: Purely as an option for the party required to respond to interrogatories, Rule 33
has allowed under certain circumstances substituting specification and an opportunity to examine
records in place of written answers. If the option is exercised, the discovered party must specify
in a realistic and pragmatic fashion the business records from which answers can be obtained.
[1984.]

RULE 34. PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY UPON LAND
FOR INSPECTION AND OTHER PURPOSES

[no changes]

RULE 34A. TESTING OR DESTRUCTION OR DISPOSITION OF TANGIBLE THINGS

[no change]

RULE 35. PHYSICAL AND MENTAL EXAMINATION OF PERSONS



[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This Rule permits a court to order the physical or
mental examination of a party upon motion of another party when the condition is in
controversy. A provision is made to permit the examined party to obtain a copy of the report;
obtaining such a copy acts as a waiver of any privilege with respect to other examinations of the
same party for the same condition.

Advisory Commission Comments [1994]. The amendment expands the group of
professionals who can conduct examinations. Whether an examiner authorized under this rule
may give testimony at a trial or proceeding is governed by the Tennessee Rules of Evidence.

RULE 36. REQUESTS FOR ADMISSION

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. Rule 36.01 permits the plaintiff to serve requests for
admissions upon the defendant with or after service of the summons and complaint. The rule
fixes the time within which responses or objections must be served. The rule also imposes upon a
party the duty to make a reasonable inquiry in an effort to ascertain the answer to a request for
admissions. [1979.]

RULE 37. FAILURE TO MAKE OR COOPERATE IN DISCOVERY: SANCTIONS

[no change]

RULE 38. JURY TRIAL OF RIGHT

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 38.01: The procedures described in this Rule for
demanding a trial by jury were not intended or designed to abridge any constitutional or statutory



right to jury trial, the Committee deeming such rights to be a matter of substantive law and not
merely procedural.

38.03: The provisions of this Rule apply to cases appealed to the circuit or chancery
courts. Appeals from courts of general sessions to the circuit court are the most numerous cases
affected by this Rule. The last sentence of this Rule expressly provides for notice to the  appellee
of the filing of the papers with the clerk of the chancery or circuit court, so that the appellee shall
be afforded an opportunity to make a jury demand if the appellee so desires. Since the appellant
has perfected the appeal, it should be obligatory upon the appellant to ascertain when the papers
have been filed with the clerk of the circuit court. The provisions of Rule 39.02, however, permit
a court to allow a jury trial, in its discretion, even where the parties have failed to make a timely
demand.

RULE 39. TRIAL BY JURY OR BY THE COURT

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 39.01: Tennessee statutes governing trials by jury in
chancery courts expressly recognize that certain types of issues are not triable by jury. See Tenn.
Code Ann. § 21-1-103.

39.02: The provisions of this Rule are designed to give the trial court discretion to grant a
jury trial even though timely demand has not been previously made, if the trial court deems it in
the interest of justice to do so.

RULE 40. SETTING CASES FOR TRIAL

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. The provisions of this Rule are directory only. The
Committee felt that the circumstances as to the setting of local trial dockets are so varied that this
matter must be left to the trial judges in each circuit or division. Tenn. Code Ann. §§ 20-8-101 –
20-8-106 provide general guidelines and are not affected by this Rule.



RULE 41. DISMISSAL OF ACTIONS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 41.01: Prior practice in the circuit court permitted a
claimant an unrestricted right to take a voluntary nonsuit in jury cases at any time before final
retirement of the jury, and in nonjury cases until final submission of the case to the court for
decision. Tenn. Code Ann. § 20-1311 et seq. [repealed]. In chancery the right to a voluntary
dismissal without prejudice was much more limited; generally permission of the court was
required after proof on the merits was taken. Gibson's Suits in Chancery, § 612 (5th ed. 1955).
The Committee felt that the more liberal circuit court practice would probably be preferable to
the Bar, particularly since most cases are now tried on oral testimony even in chancery. The
provisions of the second paragraph of the Rule, however, impose a limit upon the number of
voluntary dismissals which can be taken as a matter of right.

41.02: The provisions of the second paragraph were designed to eliminate the harsh rule
formerly applied in chancery cases to the effect that a defendant could not move for dismissal at
the end of the complainant's proof without resting his case and waiving his right to offer
evidence. The Committee felt that a party should be able to test the legal sufficiency of his
adversary's proof without such drastic consequences.

Advisory Commission Comments [1991].  Rule 41.01(1) is amended to require service
of both the written notice of nonsuit and a copy of the complaint on other parties.

Advisory Commission Comments [1992]. Rule 41.01(1) is amended to require service
of a complaint only on those parties not already served by summons and complaint.

Advisory Commission Comments [1998]. Adding the [second] sentence in Rule
41.02(2) concerning reservation of a ruling was thought necessary in light of Tennessee's
adoption of comparative fault.

Advisory Commission Comments [2002]. Added to the list of situations where a
plaintiff cannot take a nonsuit is a shareholder's derivative action, provided for by Rule 23.06.

Advisory Commission Comments [2004]. New paragraph 41.01(3) mandates a court
order after nonsuit. The order entry date would start the saving year running under Tenn. Code
Ann. § 28-1-105. In rare cases, the date would trigger times for filing post-trial motions or a
notice of appeal. See Green v. Moore, 101 S.W.3d 415 (Tenn. 2003).



RULE 42. CONSOLIDATION: SEPARATE TRIALS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 42.01: Prior to the adoption of these Rules, statutes
permitted consolidation of suits in certain types of cases, including suits involving (a) mechanics'
and materialmen's liens, Tenn. Code Ann. § 66-11-132, (b) delinquent taxes, Tenn. Code Ann. §
66-5-2409, and (c) municipal annexation, Tenn. Code Ann. § 6-51-103. The Committee felt that
the consolidation of actions or the hearing of them jointly should be encouraged in order to avoid
unnecessary delay and expense and the duplication of effort.

42.02: This Rule allows the court, for convenience or to avoid prejudice, to order a
separate trial of any one or more claims, cross-claims, counterclaims or third-party claims.

Advisory Commission Comments [1997]. Former constitutional concerns about a
"right" to have a general jury verdict on all issues no longer exist in light of Ennix v. Clay, 703
S.W.2d 137 (Tenn. 1986).

RULE 43. EVIDENCE

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments [1991]. The first section [43.01] is amended to cross-
reference the Tennessee Rules of Evidence. The second section [43.02] was formerly numbered
43.05. Original 43.06 on compensating interpreters is moved to Rule 54.04(3). All other sections
in the original rule are deleted because inconsistent with or superfluous in light of the Tennessee
Rules of Evidence.

Advisory Commission Comments [2002]. The amendment permits testimony of a
witness outside the courtroom to be transmitted by contemporaneous audio-visual means to the
trier of fact. Note that three conditions must be satisfied: good cause, compelling circumstances,
and adequate safeguards.

Advisory Commission Comments [2003]. The new procedure in Rule 43.03 is designed
to assist jurors in understanding conflicting expert testimony by providing judges and lawyers
with considerable flexibility in the scheduling and mode of that testimony. On rare occasions, it
may be helpful if expert testimony on the same subject be given in the same block of time rather
than separated by days or weeks and given during each party's proof process. For example, in a
tort case where both sides will present expert testimony on causation, jurors may benefit if the
plaintiff's causation experts testify, followed immediately by the defendant's causation experts.



This procedure may give the jurors a better way of resolving the issue of causation. Because of
the tactical, financial, scheduling, and procedural issues raised by this new procedure, it can only
be utilized with the consent of the court and all parties.

Advisory Commission Comments [2004]. New Rule 43.04 limits a trial court's
consideration on motion rulings, particularly motion for summary judgment rulings, to certain
designated materials. The amendment complements existing Rule 56.04.

RULE 43A. JUROR INFORMATION

[no change]

RULE 44. (RESERVED)

[no change]

RULE 44A. INTERIM COMMENTARY

[no change]

RULE 45. SUBPOENA

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 45.01: This Rule provides for the issuance of a
subpoena, signed by the clerk or other authorized officer but otherwise in blank, in accord with
custom of long standing in many counties.



45.02: Upon motion the court may quash or modify a subpoena duces tecum if it is
unreasonable or oppressive and may require the party issuing the subpoena to advance
reasonable costs of production of documents.

45.03: This Rule requires personal service upon a witness, unlike the prior practice,
authorized by Tenn. Code Ann. § 24-206 [repealed], of leaving a copy of a subpoena at the usual
place of residence of a witness who could not be found.

45.04: Tennessee has adopted the Uniform Foreign Deposition Act, Tenn. Code Ann. §
24-9-103. This statute aids only the non-resident lawyer who wants to take a deposition in
Tennessee for use elsewhere. Tennessee lawyers must look to the foreign state's statute for
similar assistance. To determine whether a given state statute has adopted the Uniform Act, look
under "Depositions" in the digest of the state's laws in the last volume of Martindale-Hubbell
Law Directory.

45.05: The first subparagraph of this Rule expressly authorizes service of a subpoena at
any place within the state.

The second subparagraph recognizes the exemptions from personal attendance given by
statute, Tenn. Code Ann. § 24-9-101, but authorizes the court, in its discretion, to order the
personal attendance of such witnesses.

The reference to Rule 32.01(3) is a housekeeping change to conform to the 1979
rearrangement of discovery rules. [1986.]

45.07. The Commissioners were advised that the practice has developed of a lawyer
serving a subpoena duces tecum and obtaining documents without informing opposing counsel.
While believing that the language of the original rule required that a subpoena be served in
connection with a deposition or trial, the Advisory Commission recommends the additional
language to clarify the rule. Under the amendment, service of a subpoena that does not direct the
person served to attend a deposition, hearing, or trial would be ineffective and unethical. See
Tenn. Sup. Ct. R. 8, RPC 3.4(c). [1987.]

Under the Hospital Records as Evidence provisions of Tenn. Code Ann. § 68-11-401 et
seq., a custodian can comply with a subpoena duces tecum by sending sealed copies of records to
the court clerk or court reporter. Tenn. Code Ann. § 68-11-402(b) contemplates a trial and notice
to opposing counsel. If someone other than the patient's lawyer subpoenas hospital records under
this statutory procedure, the sealed envelope cannot be opened without the patient's consent.
Tenn. Code Ann. § 68-11-404. [1987.]

Advisory Commission Comment [1995]. The amendment to Rule 45.05 deleted the
provision prohibiting a trial subpoena for deponent located more than 100 miles from the
courthouse on trial day. With this amendment, a lawyer has the option of using the deposition or
calling the deponent as a witness.

Advisory Commission Comment [1999]. 45.01, 45.04: The Tennessee Constitution,
Article VI, Section 12, requires that "all writs and other process ... be signed by the respective



clerks." Consequently, Rules 45.01 and 45.04 were amended to forbid others from issuing
subpoenas, as they had no constitutional power to do so.

RULE 46. EXCEPTIONS UNNECESSARY

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This Rule makes formal exceptions to all rulings and
orders unnecessary, provided that the aggrieved party, at the time of the adverse ruling or order,
makes known the action which he desires or his objections and, on request of the court, his
grounds therefor.

RULE 47. JURORS

[no change]

RULE 48. JURIES OF LESS THAN TWELVE: MAJORITY VERDICT

[no change]

RULE 49. SPECIAL VERDICTS AND INTERROGATORIES

[Delete the existing Advisory Commission Comments in their entirety; there are no new
Comments replacing the deleted Comments.]



RULE 50. MOTION FOR A DIRECTED VERDICT

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 50.01: It is not the intention of these Rules to affect
constitutional powers or jurisdictional rules. This Rule therefore does not enlarge or restrict a
chancery court’s authority to withdraw issues from the jury. It simply describes the procedure to
be followed in directing verdicts in chancery cases as well as in circuit cases, subject always to
any constitutional or jurisdictional limitations.

50.02: This Rule permits a trial judge to take under advisement a motion for directed
verdict without actually granting or denying it at the trial. The power of the court to grant a
directed verdict on post-trial motion, either following a verdict or in event of a mistrial because
of disagreement of the jury, has long been recognized in Tennessee. This Rule, however, does
permit the filing of a post-trial motion for directed verdict without its being incorporated into a
motion for a new trial although the latter is still permitted.

50.05: This Rule eliminates the previous requirement that a party against whom a verdict
has been directed must file a motion for a new trial in order to obtain appellate review of the
action of the court in directing the verdict. The former rule was technical in the extreme,
especially when the directed verdict came on post-trial motion of the defendant; in such cases, if
the plaintiff failed to make a subsequent motion for new trial, he or she could not obtain review
of the action of the trial court. See Howell v. Wallace E. Johnson, Inc., 42 Tenn. App. 15, 298
S.W.2d 753 (1956).

The action of a trial court in directing a verdict, of course, is not the action of the jury.
Previous procedure has not required a motion for a new trial in nonjury proceedings. Tenn. Code
Ann. § 27-303 et seq. [repealed]. This Rule seems to the Committee therefore to be consistent
with the previous rules in nonjury proceedings.

Advisory Commission Comments [1998]. Adding the sentence in Rule 50.01
concerning reservation of a ruling was thought necessary in light of Tennessee's adoption of
comparative fault.

RULE 51. INSTRUCTIONS TO JURY: OBJECTION

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 51.01: This Rule leaves the timing of the submission
of requests to the discretion of the trial judge, and it eliminates the common-law rule that such



requests may only be received at the conclusion of the general charge. Gilreath, History of a
Lawsuit, § 368 (8th ed. 1963).

51.02: This Rule is the opposite of the Federal Rule insofar as requiring counsel to state
objections to the charge at trial. The Committee felt that the Federal Rule places too great a
burden on trial counsel and fails to take into account the difficulties of stating objections
accurately after merely hearing a charge without opportunity to see a transcript of it. The
Committee felt that the trial judge has the duty to charge the jury accurately, and the parties
litigant should not be deprived of an opportunity to seek a new trial because of an inaccurate
charge merely because counsel did not make an oral objection at the trial; such errors in the
charge should be available as grounds for relief on motion for new trial or on appeal, subject to
the rules regarding harmless error.

Advisory Commission Comments [2003]. The deleted language of Rule 51.01 delaying
final jury instructions until after arguments to the jury has been replaced by the addition of Rule
51.03(2).

New Rule 51.03 deals with the timing of jury instructions. Rule 51.03(1) requires the
court to give basic instructions on procedures and law at the beginning of the trial. This
requirement should better enable jurors to understand the evidence and apply the proof to the
applicable law. With this background, jurors will be able to put the proof in the context of the
legal rules involved in the dispute.

Rule 51.03(2) provides the court the option of giving the bulk of the final jury
instructions before closing argument. This procedure may improve the utility of counsel's closing
argument by enabling the lawyers to make specific reference to the law at issue in the case. This
option should greatly assist jurors in their efforts to apply the facts to the law. If such instructions
are given before closing argument, the court should provide additional housekeeping instructions
after that argument. The court may also repeat some of the substantive instructions already given
before the closing argument.

New Rule 51.04 provides that if the judge is required to provide jurors with one or more
copies of the written jury instructions for use during deliberations. This provision is similar to
Rule 30(c) of the Tennessee Rules of Criminal Procedure (requiring that the written instructions
be provided to the jury), which has been part of Tennessee law for many years. Because written
jury instructions can markedly increase the jurors' understanding of the often complex law they
must apply in the case, trial judges are encouraged to reduce their jury instructions to writing
and, pursuant to this rule, to provide the jury with the written instructions. The court is given
discretion regarding how many copies to provide the jury. Although the better practice is for
each juror to be given his or her own copy of the instructions, the rule permits the court to
provide one or more copies but less than one per juror.



RULE 52. FINDINGS BY THE COURT

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This Rule conforms generally to Tenn. Code Ann. §
27-1-113.

Advisory Commission Comments [2002]. Although Rule 56 motions for summary
judgment are excluded from Rule 52.01, amended Rule 56 requires on request a statement of
"the legal grounds" for granting judgment summarily.

RULE 53. MASTERS

[Delete the existing Advisory Commission Comment in its entirety; there is no new
Comment replacing the deleted Comment.]

RULE 54. JUDGMENTS AND COSTS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 54.01:  The definition of "Judgment" includes and
makes no distinction between "Judgment," "Order" or "Decree."

Advisory Commission Comments [1991]. Rule 54.04(3) [deleted in 2001] was formerly
numbered Rule 43.06. It is moved here because it has to do with court costs rather than
admissibility of evidence.

Advisory Commission Comments [1993]. The amendment to Rule 54.04 is consistent
with the Supreme Court's opinion in Lock v. National Union Fire Insurance Company of
Pittsburgh, Pennsylvania, 809 S.W.2d 483 (Tenn. 1991). The expanded rule defines
discretionary costs, provides for a timely motion, and makes clear that a notice of appeal will not
deprive the trial court of jurisdiction to entertain a motion for discretionary costs.

If the plaintiff takes a voluntary nonsuit, Rule 41.04 gives the trial judge discretion to
require payment of costs upon recommencement of the action. Revised Rule 54.04 would permit
assessment of costs at an earlier date, assuming the defendant submits and the court enters an
order formally dismissing the case pursuant to plaintiff's nonsuit. A motion for discretionary
costs in that instance must be made within thirty days of entry of the order.



Advisory Commission Comment [1995]. This is a clarifying amendment to Rule
54.04(2).

Advisory Commission Comment [2001]. Interpreter fees are added to the list in
subsection (2). Consequently prior subsection (3) on court-appointed interpreters is no longer
needed, as subsection (2) covers both privately retained and judicially appointed interpreters.

Advisory Commission Comments [2004]. Some experts, including medical doctors, are
furnishing reports stipulated by adversaries to be accurate and truthful, thereby avoiding the
necessity of a deposition. The amendment to Rule 54.04(2) would allow recovery of related
expenses as discretionary costs.

RULE 55. DEFAULT

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments [1996]. The amendment to Rule 55.01 requires notice
even to nonappearing parties. One reason for the change is the liberal Tennessee case law
allowing Rule 60 relief.

Advisory Commission Comments [1997]. This amendment is technical. Rearrangement
of language is intended for clarity.

Advisory Commission Comments [1998]. The former five-day rule has been expanded
to thirty days. Consequently, the defendant must be served with written notice of the application
at least thirty days before the default hearing.

Advisory Commission Comments [2000]. The amendment [to Rule 55.01] returns the
30 day notice concerning default back to 5 days. Consult Rule 5.02, allowing service by mail,
and Rule 6.05, mandating an extra 3 days if mail is used. Also, because Rule 6.01 requires
exclusion of weekends and holidays in computing time periods shorter than 11 days, a default
judgment on a given Friday after a holiday would require mailing the notice on Monday of the
previous week.

RULE 56. SUMMARY JUDGMENT



[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. The Committee deems the adoption of the
provisions of this Rule to be one of the most important and desirable additions to Tennessee
procedure contained in the Rules of Civil Procedure. Previously there has been no procedure for
disposition of a case in the trial courts without an actual trial on the merits if the case could not
be disposed of on demurrer or plea in abatement. A majority of the states have adopted
procedures similar to those contained in this Rule, which follows the Federal Rule. The
Committee considers this Rule to be a substantial step forward to the end that litigation may be
accelerated, insubstantial issues removed, and trial confined only to genuine issues.

The time periods contained herein differ from those contained in the Federal Rule. The
Committee felt that the 30-day period was more realistic and also more uniform with the other
Rules.

Previously the term "Summary Judgment" was known in Tennessee procedure only in
connection with the provisions of Tenn. Code Ann. § 25-3-101 et seq., dealing with summary
remedies against certain public officers and with actions by sureties. Rule 56 in no way repeals
the provisions of these statutes.

Advisory Commission Comments [1993]. The last sentence of Rule 56.05 [now 56.06]
changes the result of Omni Aviation v. Perry, 807 S.W.2d 276 (Tenn. App. 1990), which held
that facts supporting an expert's opinion must have a "foundation in the record." Tennessee Rule
of Evidence 703 permits expert opinions based on facts outside the record if reasonably relied
upon by such experts and if trustworthy.

Advisory Commission Comments [1997]. New Rule 56.03 tracks the language of a
local federal rule of the Middle District of Tennessee. The Commission believes it will not only
assist the Court in focusing on the crucial portions of the record, but it will cause lawyers to
ascertain whether there is "a genuine issue as to any material fact."

Advisory Commission Comments [1999]. 56.04: The second sentence of Rule 56.04
was amended to require opposing affidavits to be served five days, not one day, before motion
day. It was thought that counsel could be better prepared for oral argument with the new
deadline.

Advisory Commission Comments [2000]. The amendment requires service and filing of
a non-movant's response five days before the motion hearing. This change corresponds to the
advance filing requirement for opposing affidavits.

Advisory Commission Comments [2002]. Rule 56.04 is amended to require on request
that grounds be stated for granting a motion for summary judgment. In contrast with findings and
conclusions under Rule 52.01, however, the statement of grounds need not be elaborate.



RULE 57. DECLARATORY JUDGMENTS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. This Rule retains the substance of Tenn. Code Ann.
§ 29-14-101 et seq., but makes the procedure consistent with that provided for other actions
under the Rules.  It specifically provides for trial by jury of disputed issues of fact in the same
forum. The discretionary provision for a speedy hearing is designated to avoid delay in the trial
of pending suits. The right of trial by jury is not intended to restrict the discretion of the trial
court in entertaining the action, but to provide a vehicle to decide disputed factual issues if the
action is entertained.

RULE 58. ENTRY OF JUDGMENT

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments.  This Rule is designed to make uniform across the
State the procedure for the entry of judgment and to make certain the effective date of a
judgment. Under this Rule, unless otherwise ordered by the court, the effective date of a
judgment is the date of its filing with the clerk after being signed by the judge, even though it
may not be copied or entered on the minute book until a later date.

Advisory Commission Comments [1980]. This [1980] amendment adds the requirement
that a judgment or other action of the court cannot be filed until it bears not only signature of the
judge [which in 1980 was required under then-numbered Rule 58.02], but also (1) the signatures
of all parties or their counsel or (2) a certificate of counsel or the clerk that copies of the
judgment or action of the court have been served on all parties or counsel of record. The purpose
of this amendment is to provide notice to all parties or their counsel before judgment becomes
final to allow either party to file a timely appeal. [1980.]

Advisory Commission Comments [1984]. This rule [then-numbered Rule 58.03]
introduces the concept of notice of entry of judgment. Occasionally, it is foreseeable that a
judgment, order or decree will not be entered promptly upon submission to the judge although a
party contemplates filing an appeal, motion for a new trial or similar post trial motion. When a
party anticipates such a judgment, decree or order will not be promptly entered, the party may be
assured of notice of entry by employing this Rule 58.03. [1984.]



T.R.C.P. 5.02 requires service on counsel when a party is represented. [1984.]

Advisory Commission Comments [1993]. The amended rule changes the holding of
Yearout v. Trusty, 684 S.W.2d 612 (Tenn. 1984), which required a copy of the judgment signed
by only one lawyer to be mailed to opposing counsel bearing the "date of entry." That was an
impossible requirement, as the judgment could not be entered – and could not have an entry date
– until a copy had been mailed to opposing counsel.

The rule is also abbreviated and carries a new title.

Advisory Commission Comments [1997]. The second sentence is amended to make the
right to notice of the judgment entry date meaningful. A lawyer or party who requests a copy of
the judgment stamped with the entry date should not be prejudiced by a clerk's failure to comply
with the request.

RULE 59. NEW TRIALS AND ALTERATION OR AMENDMENT OF JUDGMENTS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. The provisions of this Rule are generally consistent
with the procedure followed prior to the adoption of the Rules of Civil Procedure. The time for
filing affidavits has been made more specific. The provisions of Rule 59.04 require specific
statement of reasons by the trial judge when taking action thereunder.

Advisory Commission Comments [1984]. 59.01, 59.02: Motion for new trial, motions
to alter or amend a judgment, motions to amend or add findings under Rule 52.02, and post-trial
motions for directed verdict (for judgment notwithstanding the verdict) under Rule 50.02 all
must be made within 30 days after judgment entry. Filing and serving motions in serial fashion
will not extend the time for filing a notice of appeal with the trial court clerk. See Gassaway v.
Patty, 604 S.W.2d 60 (Tenn. Ct. App. 1980). In particular, motions to reconsider rulings on any
of the listed motions will not extend the time for filing a notice of appeal. [1984.]

Advisory Commission Comments [1986]. Multiple orders conceivably may be entered
on different dates even though various post-trial motions are simultaneously filed on time.
Careful litigators should file a notice of appeal within thirty days after entry of the order
appealed from, although in many instances the time would not expire until thirty days from entry
of the last order entered. [1986.]

Advisory Commission Comments [1991]. The amendment applies to only one of the
many grounds for which a new trial may be granted. This is the familiar "thirteenth juror" rule,
requiring the court to order a new trial where the jury verdict is contrary to the weight of the
evidence. While Tenn. Code Ann. § 27-2-101, as construed in opinions such as Trott v. West,



Moss & Co., 18 Tenn. 499 (1837), limits the number of new trials on this ground alone to two,
the Commission believes that public confidence in the justness of civil procedure would be
enhanced by providing upon request a different circuit judge or chancellor for the retrial.

Advisory Commission Comments [1993]. The amendment to Rule 59.01 deletes the
motion for discretionary costs from the list. Discretionary costs are requested by a motion
described in amended Rule 54.04(2).

RULE 60. RELIEF FROM JUDGMENTS OR ORDERS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments. 60.01: This Rule supersedes the provisions of Tenn.
Code Ann. §§ 20-1508 [repealed], 20-11-106 and 20-11-107, although it is generally consistent
with the purpose of those statutes. The provisions of the Rule are somewhat more flexible than
the statutory procedures.

60.02: This Rule supersedes chapter 7 of Title 27, T.C.A., dealing with the writ of error
coram nobis, and Tenn. Code Ann. §§ 27-203, 27-204 [both repealed] dealing with bills of
review. The Committee felt that it was better to bring together under one Rule the subject matter
formerly covered by these statutes and to provide a simple remedy by motion or by separate suit
to obtain relief under the circumstances set out in the Rule.

RULE 61. (RESERVED)

[no change]

RULE 62. STAY OF PROCEEDINGS TO ENFORCE A JUDGMENT

[delete the existing Comments in their entirety and replace with the following updated
Comments:]



Advisory Commission Comments. The statutory provisions for immediate issuance of
execution are contained in Tenn. Code Ann. § 26-1-206, et seq. These statutes are not affected by
the provisions of this Rule.

Rule 62.01 provides that in certain circumstances an interlocutory or final judgment is not
stayed after entry. These are injunction and receivership actions, and actions that remove a public
officer, or that award, change, or otherwise affect the custody of a minor child. The statutory
provision for immediate execution contained in Tenn. Code Ann. § 26-1-206(a) is also not
affected by the automatic stay provision of this rule. In addition, Rule 62.03 provides that even
after an appeal is taken the trial court does not lose its authority to grant any additional or
modified relief during the pendency of an appeal in actions specified in Rule 62.01 or in actions
for alimony or child support. Finally, Rule 62.04 makes clear that except as otherwise provided
in Rule 62.01, the mere taking of an appeal does not operate to stay execution upon a judgment.
Instead, a stay may be obtained only by giving a bond, the conditions of which are specified in
Rule 62.05. The costs on appeal that must be included in the bond are set forth in Rule 40(c) of
the Tennessee Rules of Appellate Procedure. If a party is unable to supply any security, the party
may be exempted from the bond provisions. Similarly persons who cannot provide security in
the full amount specified in Rule 62.05 may make a motion to have the amount of security
reduced. Summary review of the trial court's determination under this rule may be had in
accordance with Tennessee Rule of Appellate Procedure 7. [1979.]

62.05: The amended language makes it clear that a bond to secure the amount of the
judgment could be modified where the judgment debtor has plentiful assets or adequate
insurance coverage, as well as where the judgment debtor is financially embarrassed but not a
"poor person." The comment to the 1979 amendments led to a contrary implication: "Similarly
persons who cannot provide security in the full amount specified in Rule 62.05 may make a
motion to have the amount of security reduced." [1984.]

62.06: There are instances where security from a government is not necessary, and the
revision is drafted to accommodate those situations, at the same time preserving the victorious
litigant's realization of an excess judgment against an individual officer. This revision does not
affect the judge's discretion under T.R.C.P. 62.05. [1986.]

Advisory Commission Comment [2000]. The amendment of Rule 62.02 conforms the
language to renumbered paragraphs in Rule 59.

Advisory Commission Comments [2003]. Rule 62.05(3) is a procedure needed to
prevent abuse when a judgment creditor unnecessarily files a judgment lien despite the judgment
being fully bonded. Some trial judges have heretofore been sympathetic with a judgment debtor's
plight but found no vehicle for relief.

RULE 63. INABILITY OF A JUDGE TO PROCEED



[no change]

RULE 64. SEIZURE OF PERSON OR PROPERTY

[no change]

RULE 65. INJUNCTIONS

[no change]

RULE 65A. FORM OF SECURITY; PROCEEDINGS AGAINST SURETIES

[no change]

RULE 66. RECEIVERS

[no change]

RULE 67. DEPOSIT IN COURT

[no change]

RULE 68. OFFER OF JUDGMENT



[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments.  At the time of the adoption of the Rules of Civil
Procedure, the provisions of this Rule were new to Tennessee procedure, but the Committee felt
them to be desirable. The use of the procedure provided for by this Rule may facilitate the
settlement of cases in many instances.

The [1984] amendment gives the plaintiff the same advantage as that given the defendant
under the prior text. [1984.]

RULE 69. EXECUTION ON JUDGMENTS

[delete the existing Comments in their entirety and replace with the following updated
Comments:]

Advisory Commission Comments [2004].  Rule 69 is rewritten in its entirety.  The
intent is to consolidate procedures established by statute, court precedent, and custom into a
single orderly rule. New Rule 69 does not radically change current law.

RULE 70. JUDGMENT FOR SPECIFIC ACTS; VESTING TITLE

[no change]

RULE 71. CONDEMNATION OF PROPERTY

[no change].


